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DIREGTORT  OF  THE  JUDICIARY  DEPARTMENT 
OF  THE  STATE  OF  ILLINOIS. 

OOBBEOTED   TO  MABOH   1,   1917. 


The  judiciary  department  of  the  State  of  Illinois  is  composed  of 
(1)  the  Supreme  Court;  (2)  Appellate  Courts;  (3)  Circuit  Courts; 
(4)  Courts  of  Cook  County;  (5)  City  Courts;  (6)  Municipal  Court 
of  Chicago;   (7)  County  and  Probate  Courts. 

(1)  THE  SUPREME  COURT, 


The  Supreme  Court  consists  of  seven  Justices,  elected  for  a  term 
of  nine  years,  one  from  each  of  the  seven  districts  into  which  the 
State  is  divided. 

Formerly  the  State  was  divided  into  three  grand  divisions,  South- 
em,  Central  and  Northern,  in  which  the  terms  were  held,  with  one 
clerk  for  each  of  the  three  grand  divisions  elected  for  a  term  of  six 
years,  the  court  sitting  at  Mount  Vernon,  Springfield  and  Ottawa. 

In  1897  these  divisions  were  consolidated  into  one,  comprising  the 
entire  State,  and  provision  made  that  all  terms  of  the  court  be  held 
in  the  city  of  Springfield,  on  the  first  Tuesday  In  October,  Decem- 
ber, February,  April  and  June  of  each  year. 

BEPOBTEB. 

Samukl  p.  Ibwik Bloomington. 

JUSTICES. 

First  District— WAKaw  W.  Duncan Marion. 

Becand  District — William  M.  Fabmeb Vandalla. 

Third  District— Frank  K.  Dunn Charleston. 

Fourth  District — Qeobge  A.  Cooke Aledo. 

Fifth  District — Chables  C.  Cbaio Galesburg. 

Bixth  District — James   H.  Cabtwbight Oregon. 

Seventh  District — Obrin  N.  Cabteb Chicago. 

The  Chief  Justice  is  chosen  by  the  court,  annually,  at  the  June 
term.  The  rule  of  the  court  is  to  select  as  successor  to  the  presid- 
ing justice  the  Justice  next  in  order  of  seniority  who  has  not  served 
as  Chief  Justice  within  six  years  last  past  Mr.  Justice  Cartwright 
is  the  present  Chief  Justice. 


Chables  W.  Vail,  Chicago. 

LIBBABIAN. 

Ralph  H.  Wilkin,  Springfield. 
(Hi) 


'^rr.i: 


iv  Appellate  Coubts  op  Illinois. 


(2)  APPELLATE  COURTS. 

These  Courts  are  held  by  the  Judges  of  the  Circuit  Courts  as- 
signed by  the  Supreme  Court  for  a  term  of  three  years.  One  clerk 
is  elected  in  each  district 

BEPOBTEBS. 

Reported  by  the  publishers'  editorial  stafC. 


FIRST  DISTRICT. 
Composed  of  the  county  of  Cook. 

Court  sits  at  Chicago  on  the  first  Tuesdays  of  March  and  October. 
CusBK— James  S.  Mclnerney,  Michigan  Blvd.  Bldg.,  Chicago. 
Wm.  H.  McSubelt,  Presiding  Justice,  Michigan  Blvd.  Bldg.,  Chi- 

cago. 
Jessb  Holdom,  Justice,  Michigan  Blvd.  Bldg.,  Chicago. 
WnxiAM  E.  Deveb,  Justice,  Michigan  Blvd.  Bldg.,  Chicago. 

FIRST  BRANCH* 
AxBEBT  C.  Babnes,  Presiding  Justice,  Michigan  Blvd.  Bldg.,  Chicago. 
John  P.  McGoorty,  Justice,  Michigan  Blvd.  Bldg.,  Chicago. 
Chables  a.  McDonald,  Justice,  Michigan  Blvd.  Bldg.,  Chicago. 

SECOND  BRANCH** 
John  M.  O'Connob,  Presiding  Justice,  Michigan  Blvd.  Bldg.,  Chi- 
cago. 
Clabence  N.  Goodwin,  Justice,  Michigan  Blvd.  Bldg.,  Chicago. 
Thoicas  Tatlob,  Justice,  Michigan  Blvd.  Bldg.,  Chicago. 

SECOND  DISTRICT. 
Composed  of  the  aounties  of  Boone,  Bureau,  Carroll,  DeKalb,  Du- 
Page,  Grundy,  Henderson,  Henry,  Iroquois,  Jo  Daviess,  Kane, 
Kankakee,  Kendall,  Knox,  Lake,  La  Salle,  Lee,  Livingston,  Mar- 
shall, McHenry,  Mercer,  Ogle,  Peoria,  Putnam,  Rock  Island, 
Stark,  Stephenson,  Warren,  Whiteside,  Will,  Winnebago  and 
Woodford. 
Court  sits  at  Ottawa,  La  Salle  county,  on  the  first  Tuesdays  in 

April  and  October. 
Clebk — Christopher  C.  DufTy,  Ottawa. 

Dobbance  Dibell,  Presiding  Justice,  JoUet 
DuANE  J.  Cabnbs,  Justice,  Sycamore. 
John  M.  Niehaus,  Justice,  Peoria. 

THIRD  DISTRICT. 
Composed  of  the  counties  of  Adams,  Brown,  Calhoun,  Cass,  Cham* 
paign.  Christian,  Clark,  Coles,  Cumberland,  DeWitt,  Douglas, 
Edgar,  Ford,  Fulton,  Greene,  Hancock,  Jersey,  Logan,  Macon, 
Macoupin,  Mason,  McDonough,  McLean,  Menard,  Montgomery, 
Morgan,  Moultrie,  Piatt,  Pike,  Sangamon,  Schuyler,  Scott, 
Shelby,  Tazewell  and  Vermilion. 
Court  sits  at  Springfield,  Sangamon  county,  on  the  first- Tuesdays 

in  April  and  October. 
Cuebk — George  L.  Tipton,  Springfield. 

Edoab  Eldredoe,  Presiding  Justice,  Ottawa. 
Emebt  C.  Gbaves,  Justice,  Geneseo. 
Geobge  W.  Thompson,  Justice.  Galesburg. 


•  This  court  is  a  branch  of  the  ApiSellate  Court  of  the  first  district,  and  Is 
held  by  three  Judges  of  the  Circuit  Court,  designated  and  assigned  by  the  Su- 
preme Court  under  the  provisions  of  the  act  of  the  General  Assembly,  ap- 
proved June  a,  1897.  Kurd's  Statutes,  18»7,  608,  Laws  of  1«»7,  186,  J.  *  A. 
f   2981.  —  -». 

••  Established  under  act  of  June  6,  1911.  J.  &  A.  f  2989. 


ClECUIT   COUBTS. 


FOURTH  DISTRICT. 
Composed  of  the  counties  of  Alexander,  Bond,  Clay,  Clinton,  Craw- 
ford, Edwards,  EfBngham,  Fayette,  Franklin,  Gallatin,  Hamil- 
ton,  Hardin,   Jackson,   Jasper,   Jefferson,    Johnson,   Lawrence, 
liadison,  Marion,  Massac,  Monroe, '  Perry,  Pope,  Pulaski,  Ran- 
dolph, Richland,  Saline,  St.  Clair,  Union,  Wabash,  Washington, 
Wayne,  White  and  Williamson. 
Court  sits  at  Mount  Vernon,  Jeffefson  county,  on  the  fourth  Tues- 
days In  March  and  October. 
CuBBK — Charles  C.  Johnson,  Mount  Vernon. 

Haxbt  Hiobee,  Presiding  Justice,  Fittsfleld. 
Jamks  C.  McBbide,  Justice,  Taylorville. 
Fbakk  H.  Bogos,  Justice,  Urbana. 


(3)  CIRCUIT  COURTS. 

ESzclnslTe  of  Cook  county,  the  State  of  Illinois  Is  divided  into 
serenteen  Judicial  circuits,  as  follows:* 

fIBST  CIBCUIT. 

The  counties  of  Alexander,  Pulaski,  Massac,  Pope,  Johnson,  Union, 
Jackson,  Williamson  and  Saline. 
Judfi^es:      A.  W.  Lewis,  Harrlsburg. 

DkWitt  T.  Habtwell,  Marion. 

WiixiAM  N.  BuTLEB,  Cairo. 

SECOND  CIBOUIT. 

The  counties  of  Hardin,  Oallatln,  White,   Hamilton,   Franklin, 
Wabash,  Edwards,  Wayne,  Jefferson,  Richland,  Lawrence  and  Craw- 
ford. 
Judges:    J.  C.  Eagleton,  Robinson. 
Julius  C.  Keen,  Canni. 
Chablds  H.  Milleb,  Benton. 

THIBD  CIBCUIT. 

The  counties  of  Randolph,   Monroe,   St   Clalr,   Madison,  Bond, 
Washington  and  Perry. 
Judges:    Louis  Bebnbeuteb,  Nashville. 

Obobob  a.  Cbow,  East  St  Louis. 
J.  F.  GiLLHAM,  Edwardsville. 

foubth  oibctuit. 

The  counties  of  Clinton,  Marlon,  Clay,  Fayette,  Effingham,  Jasper, 
Montgomery,  Shelby  and  Christian. 
Judges:     Wm.  B.  Weight,  Effingham. 

Jambs  C.  McBbide,  TaylorylUe. 
Thomas  M.  Jbtt,  Hlllsboro. 

FIFTH  (XBCUIT. 

The  counties  of  Vermilion,  Edgar,  Clark,  Cumberland  and  Coles. 
Judges:     John  H.  Mabshall,  Charleston. 

WaI/TEb  Bbeweb,  Toledo. 

Augustus  A.  Partlow,  Danville. 

*    .•  ^AWB    Itf t,  ISt.  J.  ft  ▲.  I  S070. 


Vi  ClBCUIT  COUBTS. 

SIXTH  CIBCtJIT. 

The  counties  of  Champaign,  Douglas,  Moultrie,  Macon»  DeWitt  and 
Piatt 
Judges:    Geo.  A.  Sentel,  Sullivan. 

Wm.  K.  Whitfield,  Decatur. 
Franklin  H.  Bogos,  Urbana. 

SEVENTH  CIBGUIT. 

The  counties  of  Sangamon,  Macoupin,  Morgan,  Scott,  Greene  an4 
Jersey. 
Judges:    James  A.  Creighton,*  Springfield. 

Frank  W.  Burton,  CarlinviUe. 

Norman  L.  Jones,  CarroUton. 

eighth  circuit. 

The  counties  of   Adams,   Schuyler,    Mason,   Cass,   Brown,   Pike, 
Calhoun  and  Menard. 
Judges:    Harry  Hiobee,  Pittsfield. 

Albert  Akers,  Qulncy. 

Gut  R.  Williams,  Havana. 

NINTH  circuit. 

The  counties  of  Knox,  Warren,  Henderson,  Hancock,  McDonough 
and  Fulton. 
Judges:    George  W.  Thompson,  Galesburg. 
Harry  M.  Waggoner,  Macomb. 
Robert  J.  Grier,  Monmouth. 

TENTH    CIRCUIT. 

The  counties  of  Peoria,  Marshall,  Putnam,  Stark  and  Tazewell. 
Judges:    John  M.  Niehaus,  Peoria. 

Theodore  N.  Green,  Pekln. 

Clyde  E.  Stone,  Peoria. 

ELEVENTH   dROUIT^ 

The  counties  of  McLean,  Livingston,  Logan,  Ford  and  Woodford. 
Judges:    Sain  Welty,  Bloomington. 

George  W.  Patton,  Pontiac. 

Thomas  M.  Harris,  Lincoln. 

TWELFTH    CIRCUIT. 

The  counties  of  Will,  Kankakee  and  Iroquois. 
Judges:    Dorrance  Dibeu.,  Jollet. 

Frank  L.  Hooper,  Watseka. 

Arthur  W.  Deselm,  Kankakee. 

r 

THIBTEKNTH  CIRCUIT. 

The  counties  of  Bureau,  La  Salle  and  Grundy. 
Judges:    Samuel  C.  Stough,  Morris. 

Joe  a.  Davis,  Princeton. 

Edgar  Eldrsdge,  Ottawa. 


*  Deceased. 


CouBTS  OF  Cook  County. 


Vll 


FOUBTEENTH   CIRCUIT. 

The  countleB  of  Rock  Island,  Mercer,  Whiteside  and  Henry* 
Judges:    FttANK  D.  Ram  sat,  Morrison. 

Emebt  C.  Graves,  Geneseo. 

William  T.  Church,  Aledo. 

FIFTEENTH  CIRCUIT. 

The  counties  of  Jo  Daviess,  Stephenson,  Carroll,  Ogle  and  Lee. 
Judges:    James  S.  Baume,  Galena. 

Richard  S.  Fabrand,  Dixon. 

Oscar  E.  Heard,  Freeport 

sixteenth  CIRCUIT. 

The  counties  of  Kane,  Du  Page,  De  Kalb  and  KendalL 
Judges:    Clinton  F.  Irwin,  Elgin. 

DuANE  J.  Carnes,  Sycamore. 

Mazzini  Slusseb,  Wheaton. 

seventeenth  circuit. 
The  counties  of  Winnebago,  Boone,  McHenry  and  Lake. 
Judges:    Arthur  H.  Frost,  Rockford. 

Charles  H.  Donnelly,  Woodstock. 

Glairs  C.  Edwards,  Waukegan. 


(4)  COURTS  OF  COOK  COUNTY. 

The  State  Constitution  recognizes  Cook  county  as  one  judicial 
circuit  and  establishes  the  Circuit,  Criminal  and  Superior  Courts 
of  said  county.  The  Criminal  Court  has  the  Jurisdiction  of  a  Cir- 
cuit Court  in  criminal  and  quasi-criminal  cases  only,  and  the  Judges 
of  the  Circuit  and  Superior  Courts  are  Judges,  ex  officio,  of  the 
Criminal  Court. 

CRIMINAL  COURT. 
Clerk— Frank  J.  Walsh,  Criminal  Court  Building,  Chicago. 

CIRCUIT  COURT. 
CiXRK — August  W.  Miller,  County  Building,  Chicago. 


Richard  S.  Tuthill, 
Jesse  A.  Baldwin, 
Robert  E.  Crowe, 
Kickham  Scanlan, 
Thomas  G.  Windes, 
MERRrrr  W.  Pincknet, 
Jesse  Holdom, 
Victor  P.  Arnold, 
David  M.  Brothers, 

CHAJS.  M.  THOMSONt 

♦  Died  February  11,  1917. 


JUDGES. 


David  F.  Matchbtt, 
John  Gibbons,* 
LocEwooD  Honors, 
George  Kersten, 
John  P.  McGoortt, 
Frederick  A.  Smith, 
Charles  M.  Walker, 
Geo.  F.  Barrett, 
Thomas  Taylor,  Jr^ 
Oscar  M.  Torrison. 


viii  City  Courts. 


SUPERIOR  COURT. 
CuBBit— ^OHM   KilBLiANDBB,   Couaty   Buil41ns,   Obicaso. 

JUDO£S. 

William  H.  McSubelt,  Marcus  A.  Kavanaoh, 

John  M.  O'Connob,  Joseph  H.  Pitch, 

Theodobe  Beentano,  John  J.  Sullivan, 

JOSEPH   AkMATtt,  AlBKBT  €.    BAB5B8, 

Joseph  B.  David,  Hugo  Pam, 

William  Fenimobb  Ck)OPEE.  M.  L.  McKinlet, 

William  E.  Deveb,  Clabbncb  N.  €k)ODwiif, 

Mabtin   M.  Gbidlet,  Chables  M.  Foell, 

Chablbs  a.  McDonau),  Dekis  E.  Sullivan. 


(5)     CITY  COUETS. 


City  Courts  existing  prior  to  the  Constitution  of  1876  were  con- 
tinued until  abolished  by  the  qualified  voters  of  the  city.  These 
courts  may  now  be  established  under  Sec.  21  of  Chap.  87,  R.  S.,  J.  & 
A.  Y  3309,  and  when  so  established  have  jurisdiction  as  defined  by 
Sec.  1  of  an  act  entitled  "Aa  Act  in  relation  to  courts  of  record  in 
cities,"  approved  May  10,  1901,  J.  &  A.  H  3289. 

THB  CITY  COURT  OF  ALTON. 
Lb  D.  Tageb.  Judge.  Allan  G.  Macdonald,  CleriL 

THB  CITY  COURT  OF  AURORA, 
Bdwabd  M.  Mancan,  Judge.  J.  W.  Gbeenawat,  Cicrk. 

THB  CITY  COURT  OF  BBARD8T0WN. 
J.  J.  Cooke,  Judge.  John  Listmann,  Clerk. 

THE  CITY  COURT  OF  BENTON. 
R.  E.  Hickman,  Judge.  Loban  Moboan,  Clerk. 

THE  CITY  COURT  OP  CANTON. 
H.  C.  MoBAN,  Judge.  A.  C.   Sheplet,  Clerk. 

THE   CITY   COURT   OF  CARBONDALB. 
Hebbebt  a.  Hays,  Judge.  Dallas  Meisenheimeb,  Qerk. 

THE  CITY  COURT  OP  CENTRALIA. 
Albebt  D.  Rodenbebo,  Judge.  Otnr  C.  LtVESAT,  Clerk. 

THE   CITY  COURT   OF  CHARLESTON. 
Chables  A.  Quackenbush,  Judge.         Coba  Daniels,  Clerk. 

THE   CITY   COURT   OF  CHICAGO    HEIGHTS. 
Chables  H.  Bowles,  Judge.  Edward  H.  Kibgis,  Clerk. 

THE  CITY  COURT  OF  DE  KALB. 
Habbt  W.  MoBwen,  Judge.  John  C.  Killian,  Clerk. 

THE  CITY  COURT  OF  DU  QUOIN. 
Benjamin  W.  Pope,  Judge.  Habby  Babbett,  Clerk. 

THE  CITY  COURT  OP  EAST  ST.  LOUIS. 
H.  L.  Bbownino, 
W.  M.  Vandeventeb,        Judges.  William  J.  Veach,  Clerk. 

THE  CITY  COURT   OF  ELGIN. 
Fbank  E.  Shopen,. Judge.  Chables  S.  Mote,  Clerk. 

THE  CITY  COURT  OF  GRANITE  CITY. 
M.  R,  Sullivan,  Judge.  A.  N.  Homan,  Clerk. 


MuKidPAij  CouBT  oi*  Chicago.  ix 

THE  CITY  QOVRT  OF  HARRISBTJRO. 
W.  W.  Dambon,  Judge.  Homes  Wade,  Clerk. 

THE  CITY  COURT  OF  HBRRIN. 
HoBBT  T.  Cook,  Judge.  Aivna  Reed,  Clerk. 

THE  CITY  COURT  OP  JOHNSTON  CITY. 
J.  H.  CtJLYTON,  Judge.  J.  B.  SutLiNs,  Clerk. 

THE  CITY  COURT  OF  KBWANEB. 
H.  STEBLiive  PoMEBOT,  Judge.  Chasleb  L.  Rowuet,  Clerk. 

THE  CITY  COURT  OP  LITCHPIEILD. 
Dak  W.  Maddox,  Judge.  Mrs.  Lattbetta  Salzmakn,  Clerk. 

THE  CITY  COURT  OF  MACOMB. 
Josn  WssTFAix,  Judge.  Wm.  B.  Mabtin,  Clerk. 

THE  CITY  COURT  OP  MARION. 
W.  O.  PoTTEB,  Judge.  Geo.  T.  Cabteb,  Clerk. 

THE  CITY  COURT  OF  MATTOON. 
JoHii  MoNuiT,  Judge.  Thobiab  M.  Lttlb,  Clerk. 

THE  CITY  COURT  OF  MOLINE. 
O.  O.  Ddbiz,  Judge.  GsoniB  A.  Schbaiwb,  Clerk. 

THE  CITY  COURT  OF  PANA. 
J.  H.  PoBNOFT,  Judge.  G.  W.  Mabslaitd,  Clerk. 

THE  CITY  COURT  OF  SPRING  VAULEY. 
WnxiAM  H.  Hawthobi<ie,  Judge.  Peteb  Rolakde,  Clerk. 

THE  CITY  COURT  OF  STERLING. 
Cael  B.  Sheldon,  Judge.  Eabl  L.  Hess,  Clerk. 

THE   CITY   COURT   OP   WEST   FRANKFORT. 
H.  R.  Dial,  Judge.  Peabl  Beatxie,  Clerk. 

THE  CITY  COURT  OP  ZION  CITY, 
y.  V.  Barnes,  Judge.  O.  L.  Spbegheb,  Clerk. 

(6)    MUNICIPAL  COUET  OF  CHICAGO. 


Established  by  Act  tyf  May  18,  1905   (L.  190S,  p.  168),. J.  4b  A. 
Y  3318  et  9€q. 

Pbakk  P.  Danisch,  Clerk. 

chief  justice,* 
Habbt  Olson. 

a880ciatb  judges. 

Habbt  M.  Fibheb  Hugh  J.  Keabns  Bebnabd  P.  Bababa 

Edwabd  T.  Wade  Joseph  S.  LaBut  Samuel  H.  Tbudb 

John  K.  Pbindivillb      John  R  Newcomeb  Leo  Dotlb 

Joseph  P.  Raitert        John  R.  Caveblt  Edmund  K.  Jabecki 

John  Coubtnet  John  A.  Swanson  Chables  N.  Go<h)now 

John  Richabdson  Hugh  R.  Stewabt  Dennis  W.  Suluvah 

John  A.  Mahonet  Habbt  P.  Dolan  Shebidan  E.  Fbt 

WnxiAM  N.  Gemmill    John  F.  Haas  John  Stelk 

Fbank  H.  Obabam        Howard  Hates  Joseph  Z.  Uhub 

Wells  M.  Cook  Abnold  Heap  Hosea  W.  Wbxs. 


County  and  Pbobatb  Coubts. 


(7)  COUNTY  AND  PROBATE  COUBTS. 

In  the  counties  of  Cook,  Kane,  LaSalle»  Madison,  Peoria,  Rock 
Island,  Sangamon,  St.  Clair,  Vermilion  and  Will,  each  having  a 
population  of  over  70,000,  probate  courts  are  established,  distinct 
from  the  county  courts.  In  the  other  counties  the  county  courts 
have  jurisdiction  in  all  matters  of  probate.  (Laws  1881,  72),  J.  Jk 
A.  H  3259. 

JUDGES  COUNTIES  COUNTY  SKATS 

Ltman  McCasl^ .Adams Quincy. 

Miles  Fbedesick  Gilbekt.  . .  .Alexander Cairo. 

Wm.  H.  Dawdy Bond Greenville. 

Wm.  C.  De  Wolf Boone Belvidere. 

WnxABD  Y.  Baker. Brown Mt.  Sterling. 

James  R.  Pbichabd Bureau Princeton. 

John  Day,  Jb Calhoun Hardin. 

AiTTHUB  J.  Gray Carroll Mt.  Carroll 

Charles  M.  Martin Cass .Virginia. 

Roy  C.  Freeman Champaign Urbana. 

Charles  A.  Prater Christian .Taylorville. 

A.  L.  RuFFNER Clark Marshall. 

John  L.  Boyles Clay Louisville. 

James  Allen Clinton .Carlyle. 

John  P.  Harrah Coles .Charleston. 

Thomas  P.  Scully Cook Chicago. 

Henry  Horner,  Pro.  J Cook Chicago. 

DuANE  Gaines Crawford Robinson. 

Stephen   B.  Raridbn Cumberland Toledo.  * 

William  L.  Pono DeKalb Sycamore. 

Frederick  C.  Hill    DeWitt Clinton. 

D.  H.  Wamsley Douglas Tuscola. 

S.  L.  Rathje DuPage Wheaton. 

Daniel  V.  Dayton Edgar Paris. 

Peter  C.  Walters Edwards Albion. 

Barney  Overbeck Eiffingham Effingham* 

Jerome  G.  Wills J'ayette Vandalia. 

Malcolm  L.  McQuiston Ford Paxton. 

Nealy  r.  Glenn Franklin Benton. 

Hqbabt  S.  Boyd Fulton Lewistown. 

George  L.  Houston Gallatin Shawneetown. 

Thomas  Henshaw Greene Carrollton. 

George  Bedford Grundy Morris. 

J.  S.  Sneed Hamilton McLeansboro. 

B.  W.  Dunham Hancock .Carthage. 

Arthur  A.  Miles Hardin Elizabethtown. 

RuFUs  S.  Robinson Henderson X)quawka. 

Leonard  E.  Tellben ., .  .Henry .Cambridge. 

John  H.  Gillan .'.  .Iroquois Watseka. 

Willabd  F.  EJllib Jackson Murphysboro. 

Habby  C.  Davidson Jasper J>Tewton. 

Andbew  D.  Webb Jefferson Mt.  Vernon. 

Habry  W.  Pogue* Jersey JerseyviUe. 

F.  J.  Cabifbell Jo  Daviess Galena. 

J.  F.  Hight Johnson Vienna. 

S.   N.   Hoover Kane Geneva, 

John  H.  Williams,  Pro.  J . . .  Kane Geneva. 

Jay  H.  Merrill Kankakee Kankakee. 

Clarence  S.  Williams Kendall Yorkville. 

R.  C.  Rice Knox Galesburg. 

Perry  L.  Persons Lake Waukegan. 

Henry  Mayo La  Salle Ottawa. 


•  Died  Norember  21,  1916. 
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Albebt  T.  Labdin,  Pro.  J. . .  .La  Salle .Ottawa. 

O.  W.  LoNGENECKEB Lawrenco Xiawrenceville. 

John  B.  Cbabtbee Lee Dixon. 

B.  R.  Thompson LivlngBton Pontiac. 

Chables  J.  Gehlbach Logan Lincoln. 

Chaeles  I.  Imes McDonough Jtfacomb. 

David  T.  Smiucy McHenry Woodstock. 

Jambs  C.  Rn.ET McLean Bloomington. 

John  H.  MgCot Macon Decatur. 

Andbew  J.  Dugoan Macoupin Carlinville. 

H.  B.  Baton Madison Bdwardsville. 

Geo.  W.  Cbossmann,  Pro.  J.  ..Madison Bdwardsville. 

William  G.  Wilson Marion Salem. 

Daniel  H.  Gbegg Marshall >  Lacon. 

James  A.  McComas Mason JIavana. 

Lannes  p.  Oakes Massac Metropolis. 

Jesse   M.   Ott Menard Petersburg. 

Fbiend  L.  Chubgh Mercer Aledo. 

Henby  Schneideb Monroe Waterloo. 

J.  T.  McDavid Montgomery Hillsboro. 

Wm.  E.  Thomson Morgan Jacksonville. 

John  T.  Gbideb Moultrie Sullivan. 

Fbank  E.  Reed Ogle .Oregon. 

Chssteb  F.  Babnett Peoria Peoria. 

Walteb  a.  Clinch,  Pro.  J Peoria Peoria. 

Louis  R.  Kellt Perry PinckneyvlUe. 

Wm,  a.  Doss Piatt Monticello. 

Paul  P.  Gbote Pike Pittsfield. 

B.  F.  Andebson Pope Golconda. 

Fbed  Hood Pulaski Jdound  City. 

Ibvino  E.   Bboaddus Putnam Hennepin. 

Wm.  M.  Schuwebk Randolph .Chester. 

RoBT.  B.  Witcheb Richland Olney. 

Nels  a.  Labsok Rock  Island Rock  Island. 

Ben  J.  S.  Bell,  Pro.  J Rock  Island Rock  Island. 

Joseph  B.  Mebsick St.  Clair PelleviUe. 

f^NK  Pebbin,  Pro.  J St.  Clair Belleville. 

Chas.  D.  Stilwell Saline Harrisburg. 

John  B.  Weaveb Sangamon Springfield. 

C.  H.  Jenkins,  Pro.  J Sangamon Springfield. 

John  C.  Wobk Schuyler RushviUe. 

F.  C.  Funk Scott Winchester. 

A.  J.  Steidlbt Shelby ShelbyviUe. 

Fbank  Thomas Stark Toulon. 

RoscoE  J.  Cabnahan Stephenson Freeport 

James  M.  Rahn Tazewell Pekin. 

MoNBOE  C.  Cbawfobd Union Jonesboro. 

Lawbence  T.  Allen Vermilion Danville. 

W.  J.  BooKWALTEB,  Pro.  J. . . VermiUon Danville. 

W.  S.  WiLLHiTB Wabash Mt.  CarmeL 

L.  E.  MuBPHT Warren Monmouth. 

W.  P.  Gbeen Washington Nashville. 

J.  V.  Heidinoeb Wayne Fairfield. 

J.  M.  Endicott White Carmi. 

Wm.  a.  Blodgett Whiteside Morrison. 

Geobge  j.  Cowing Will Joliet. 

John  B.  Fithian,  Pro.  J Will Joliet 

W.  F.  Slateb Williamson Marion. 

Louis  M.  Reckhow Winnebago Rockford. 

Abthub  C.  Fobt Woodford J3areka. 
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FOURTH  DISTRICT 


APPELLATE  COURTS  OF  ILLINOIS 


DURING  THE  YEAR  1916 


Louisa  Leiberich,  Appellant^  r.  East  St.  Louis  &  Subur- 
ban Railway  Company^  Appellee. 

(I4^ot  to  be  reported  in  full.) 

Appeal  from  the  City  Court  of  East  St.  Louis;  the  Hon.  Robert  H. 
FukNNioAN,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.    Reversed  and  remanded.    Opinion  filed  April  17,  1916. 

Statement  of  the  Case. 

Action  by  Louisa  Leiberich,  plaintiff,  against  the 
East  St  Louis  &  Suburban  Railway  Company,  defend- 
ant, in  the  City  Court  of  East  St.  Louis,  to  recover  for 
personal  injuries.  From  a  judgment  for  defendant, 
plaintiff  appeals. 

The  declaration  charged  that  plaintiff  was  a  pas- 
senger on  one  of  defendant's  cars;  that  the  car  was 
crowded  and  she  was  standing  in  the  aisle ;  that  as  the 
car  turned  a  comer  near  Thirteenth  street  and  St. 
Clair  avenue,  in  East  St.  Louis,  Illinois,  defendant's 
agents  and  servants  negligently  caused  the  car  to  run 
at  great  speed  and  turn  violently  around  the  comer, 
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throwing  defendant  with  great  violence  against  the 
sides  and  upon  the  floor  of  the  car,  and  causing  other 
passengers  to  fall  upon  and  trample  her;  and  that  on 
account  of  such  negligence  she  sustained  great  and 
permanent  injuries. 

The  evidence  for  plaintiff  showed  that  on  March 
28,  1915,  plaintiff  and  four  acquaintances  boarded  a 
car  of  defendant  about  twenty  minutes  before  mid- 
night at  Aliens  Park,  near  East  St.  Louis,  on  the  way 
to  St.  Louis,  Missouri.  The  car  was  crowded  and 
plaintiff  stood  in  the  aisle  near  the  back  end.  As 
the  car  reached  the  corner  of  Thirteenth  street  and 
Nectar  avenue,  which  appeared  to  have  been  some- 
where near  Thirteenth  street  and  St.  Clair  avenue, 
it  was  running  so  fast  that  when  it  struck  the  curve 
the  trolley  was  thrown  off,  the  windows  broken,  sev- 
eral persons  thrown  from  their  seats,  plaintiff  thrown 
on  the  floor  towards  or  upon  the  platform,  and  others 
thrown  against  or  upon  her.  Plaintiff  testified  that 
by  reason  of  her  injuries  she  had  lost  her  health  and 
become  permanently  injured.  In  regard  to  her  in- 
juries and  their  seriousness,  she  was  corroborated  by 
her  physician  in  St.  Louis. 

At  the  close  of  all  the  evidence  the  court,  on  motion 
of  defendant,  directed  the  jury  to  return  a  verdict  of 
not  guilty.  Judgment  was  entered  on  the  verdict 
against  plaintiff  for  costs  and  a  motion  for  a  new  trial 
denied. 

William  A.  Kane,  for  appellant. 

Barthel,  Farmer  &  Klingel,  for  appellee. 

Mr.  Presiding  Justice  Higbee  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Trial,  {  199* — when  verdict  improperly  directed.  In  an  action 
to  recover  for  personal  injuries,  where  the  eridence  is  conflicting  and 
where  plaintiff's  evidence,  if  true,  is  sufficient  to  sustain  a  verdict, 
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it  is  the  province  of  the  Jury,  under  proper  instructions,  to  deter- 
mine whether  such  evidence  is  disproved  by  defendant's  evidence, 
and  it  is  error  to  direct  a  verdict  In  such  case. 

2.  Constitutional  law,  {  176* — when  direction  of  verdict  de- 
prival  of  riffht  to  trial  hy  jury.  To  direct  a  verdict,  where  the 
evidence  is  conflicting  and  where  plaintiff's  evidence,  if  true,  is  suffi- 
cient to  sustain  a  verdict.  Involves  a  determination  by  the  court 
of  the  question  of  the  preponderance  of  the  evidence,  and  is  a 
violation  of  plaintifTs  constitutional  right  of  trial  by  Jury. 

3.  Cabbiebs,  S  456* — when  variance  between  declaration  and 
proof  immaterial,  A  variance  between  a  declaration  In  an  action 
by  a  passenger  against  a  street  railroad  for  damages  for  personal 
injuries  alleging  that  an  accident  occurred  at  a  named  street  and 
avenue  and  proof  that  it  occurred  "somewhere  around"  such  street 
and  avenue  is  merely  technical  and  is  not  of  such  importance  as 
to  defeat  a  recovery. 

4.  Appeal  and  erbob,  §  438* — wh^n  question  of  variance  must 
he  raised.  The  question  of  variance  cannot  be  raised  for  the  first 
time  in  the  Appellate  Court 

5.  Cabbisbs,  I  456* — when  averment  of  injury  divisible.  In  an 
action  to  recover  for  personal  injuries  to  a  passenger,  where  plain- 
tiff alleged  that  by  reason  of  the  excessive  speed  of  a  car  while 
rounding  a  curve  she  was  thrown  against  the  side  of  the  car 
and  trampled  on,  it  is  not  necessary,  to  entitle  plaintiff  to  recover, 
that  she  prove  that  she  was  trampled  on,  the  injury  alleged  being 
divisible. 

6.  ToBTS,  §  29* — when  plaintiff  need  only  prove  part  of  charge. 
In  an  action  of  tort,  if  the  averment  be  divisible,  plaintiff  may^ 
prove  part  of  his  charge  If  he  have  sufficient  evidence. 
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E.  S.  Hausafus,  Appellee,  r.  St.  Louis,  Springfield  & 

Peoria  Railroad,  Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  City  Court  of  Granite  City;  the  Hon.  M.  R. 
Sullivan,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.    Reversed  and  remanded.    Opinion  filed  April  17,  1916. 

Statement  of  the  Case. 

Action  by  E.  S.  Hausafus,  plaintiff,  against  the  St. 
Louis,  Springfield  &  Peoria  Bailroad,  defendant,  in 
the  City  Court  of  Granite  City,  to  recover  for  personal 
injuries.  Prom  a  judgment  for  plaintiff  for  $1,200, 
defendant  appeals. 

It  appeared  that  in  the  forenoon  of  July  12,  1914, 
plaintiff  started  in  his  five  passenger  automobile  from 
his  home  in  Granite  City,  Illinois,  to  take  a  ride  in  the 
country.  On  the  front  seat  was  his  son,  who  was 
driving  the  car,  and  a  daughter,  while  plaintiff  was 
sitting  on  the  back  seat  with  a  friend,  and  a  young 
daughter  of  the  latter.  The  top  of  the  automobile  was 
up,  and  shortly  after  leaving  the  city  limits  they  drove 
south  on  the  Nameoki  public  highway  towards  a  place 
where  defendant's  tracks  cross  the  road  at  right  an- 
gles, at  a  time  when  defendant's  car  that  caused  the 
injury  was  approaching  the  crossing  from  the  east. 
The  physical  conditions  at  and  east  of  the  crossing  and 
north  of  the  railroad  track  necessary  for  a  proper  con- 
sideration of  the  issues  involved  were  shown  to  be 
substantially  as  follows:  The  highway  and  defend- 
ant's right  of  way,  which  was  60  feet  wide,  crossed  at 
right  angles,  the  highway  running  north  and  south, 
and  defendant's  right  of  way  east  and  west.  On  the 
north  the  highway  began  to  rise  40  feet  back  from  the 
crossing  and  gradually  reached  the  elevation  of 
the  track  which  at  the  crossing  was  6  feet  above  the  nat- 
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nral  surface  of  the  ground.  This  same  elevation  above 
the  natural  surface  of  the  ground  extended  east  of  the 
crossing  some  500  feet.  On  the  west  side  of  the  highway 
was  a  warning  sign.  On  the  east  side  of  the  high- 
way towards  the  car  was  a  blue  grass  pasture,  across 
which  plaintiff  would  have  to  look  if  he  saw  the  car 
before  he  reached  the  right  of  way.  This  pasture  was 
separated  from  the  highway  by  a  hedge  fence  which 
ran  to  a  point  32  feet  north  of  the  right  of  way,  where 
there  was  a  gate,  and  was  on  the  natural  surface  of 
the  ground.  There  were  three  persimmon  trees  near 
the  right  of  way  in  the  pasture,  one  of  which  was  some 
50  feet  from  the  north  rail  of  the  track  and  the  other 
two  further  away,  from  15  to  18  feet  distant  from  each 
other.  East  of  the  hedge  fence,  soipe  525  feet,  was  a 
two-story  frame  house  which  came  within  12  feet  of 
defendant's  right  of  way,  and  across  the  12  feet  there 
was  a  shed.  Along  the  right  of  way  6  feet  from  the 
north  rail  of  the  track  were  five  telegraph  poles  be- 
tween the  house  and  the  crossing,  100  feet  apart. 
Around  the  house  was  a  picket  fence  extending  out  to 
the  right  of  way,  and  there  were  a  number  of  shade 
trees  in  the  yard. 

Plaintiff  and  those  with  him  stated  they  were  riding 
towards  the  crossing  at  a  speed  of  twelve  to  fifteen 
miles  an^hour  and,  when  some  300  feet  distant  there- 
from, began  to  look  in  both  directions  for  cars;  that 
they  continued  looking  and  saw  none  until  within  6  or 
7  feet  of  the  track,  when  they  saw  a  car  from  lOO  to 
150  feet  away,  running  at  fifty  or  sixty  miles  an  hour, 
coming  from  the  east;  that  the  brakes  of  the  automo- 
bile were  immediately  applied,  but  it  was  impossible  to 
stop  it  until  the  front  wheels  reached  the  rail  where 
the  trolley  car  struck  it,  badly  wrecking  the  automo- 
bile and  injuring  plaintiff  and  some  of  the  other  oc6u- 
pants;  that  after  they  reached  the  incline  leading  up 
to  the  track,  the  speed  was  reduced  to  six  or  nine  miles 
an  hour;  that  they  listened  and  heard  no  signal  from 
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the  car ;  that  nothing  obstructed  the  view  of  the  car  on 
the  railroad  track  but  the  trees,  the  telegraph  poles 
and  the  house,  and  that  after  passing  the  trees  there 
was  nothing  but  the  telegraph  poles.  There  was  the  - 
usual  controversy  as  to  whether  or  not  those  in  charge 
of  defendant's  car  gave  signals  in  approaching  the 
crossing.  ,  Plaintiff  and  those  in  the  motor  car  with 
him  testified  that  no  such  signals  were  given,  while  on 
the  part  of  defendant,  George  Hesler,  who  lived  in  the 
house  referred  to,  as  being  east  of  the  highway  at  that 
point,  testified  he  was  in  his  front  yard  and  heard  the 
danger  signal  given;  that  defendant's  car  was  then 
half  way  between  the  house  and  the  crossing  and  it 
kept  signaling  until  it  struck  the  automobile.  Three 
other  persons,  who  were  at  the  Hesler  house,  another 
witness  living  some  two  blocks  from  the  crossing,  a 
passenger  on  the  car,  the  conductor  and  the  motorman 
all  testified  positively  that  the  danger  signal  was  given 
by  the  car  in  approaching  the  crossing.  Plaintiff  also 
testified  that  he  could  have  stopped  his  car  within 
fifteen  feet. 

BuBTON  &  Hamilton,  for  appellant. 

J.  M.  Bandy,  E.  W.  Gbiffith  and  H.  J.  Bandy,  for 

appellee. 

Mb.  PBBsroiNG  Justice  Higbee  delivered  the  opinion 
of  the  court. 


Abstraet  of  the  Deelslon. 

1.  Stbeet  batlboads,  I  131* — when  evidence  sufjiicient  to  Mhato 
that  motorman  gave  signals  on  approaching  crossing.  In  an  action 
to  recover  for  personal  injuries  sustained  In  a  collision  between 
a  trolley  car  and  an  automobile  at  a  crossing,  where  the  evidence 
was  conflicting  as  to  whether  the  motorman  gave  signals  on  ap- 
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proachlng  the  crossing,  but  where  the  evidence  of  the  motorman 
that  such  signals  were  given  was  corroborated  by  disinterested 
witnesses  having  the  greater  opportunity  to  hear  such  signals,  held 
that  a  preponderance  of  the  evidence  showed  that  the  signals  were 
given. 

2.  Street  railroads,  |  97* — when  operator  of  automoMle  ap- 
proaching crossing  guilty  of  contributory  negligence.  In  an  action 
for  personal  injuries  as  a  result  of  a  collision  between  a  trolley  car 
and  an  automobile  at  a  crossing,  where  it  appeared  from  plaintiff's 
testimony  that  when  approaching  the  crossing  the  speed  of  the 
automobile  was  reduced  to  not  more  than  nine  miles  an  hour,  and 
that  the  machine  could  be  stopped  within  15  feet,  and  where  it 
also  appeared  that  at  a  point  32  feet  from  the  crossing  an  unob- 
structed view  of  the  track  could  have  been  had  in  the  direction 
from  which  the  car  came,  held  that  the  failure  of  the  person  operat- 
ing the  automobile  to  stop  it  in  time  to  avoid  the  accident  was  a 
want  of  ordinary  care  for  his  own  safety  and  those  with  him. 

3.  Street  railroads,  {  131* — when  evidence  insufficient  to  show 
negligence  in  operating  car  at  unreasonable  rate  of  speed.  In  an 
action  for  personal  injuries  sustained  in  a  collision  between  a 
trolley  car  and  an  automobile  at  a  crossing,  where  the  evidence 
was  conflicting  as  to  the  speed  of  the  trolley  car,  but  where  such 
car  was  running  through  the  open  country  on  its  own  right  of  way 
and  not  on  the  highway,  evidence  examined  and  held  not  to  show 
that  the  car  was  being  run  at  an  unreasonable  rate  of  speed  or 
without  regard  to  the  safety  of  those  on  the  highway  who  were 
in  the  exercise  of  care  for  their  own  protection. 
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Joseph  A.  Eurrus  LiTery  &  Undertaking  Company,  Ap- 
pellant,  t.  Fannie  Crossett,  Appellee. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  City  Court  of  East  St  Louis;  the  Hon.  Robebt 
H.  Flannigan,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.    Affirmed.    Opinion  filed  April  17,  1916. 

Statement  of  the  Case. 

Action  by  the  Joseph  A.  Kurrus  Livery  &  Under- 
taking Company,  plaintiff,  against  Fannie  Crossett, 
defendant,  in  the  City  Court  of  East  St.  Louis,  to  re- 
cover a  balance  due  on  a  bill  for  undertaking  services. 
From  a  judgment  against  plaintiff  for  costs,  plaintiff 
appeals. 

F.  C.  Smith,  for  appellant;  C.  W.  Wiedemann,  of 
counsel. 

Albxandeb  Flannigen,  for  appellee;  Edwabd  C. 
ZuLLEY,  of  counsel. 

Mb.  Pbesidino  Justice  Hiqbee  delivered  the  opinion 
of  the  court. 

Abstraet  of  the  Deeision. 

1.  Evidence,  S  476* — when  right  to  recover  does  not  depend  upon 
number  of  witnesses.  The  f&.ct  that  a  greater  number  of  witnesses 
testify  for  a  plaintiff  does  not  necessarily  determine  his  right  to 
recover  in  the  action. 

2.  Witnesses,  §  263* — when  jury  judges  of  weight  and  credibility 
of  testimony.  The  jury,  under  proper  instructions,  are  the  proper 
Judges  of  the  weight  and  credence  to  be  given  to  the  testimony  of 
the  witnesses,  as  they  see  them  on  the  stand  and  hear  them  testify. 

3.  Assumpsit,  action  of,  S  89* — when  evidence  sufficient  to  sup- 
port verdict  for  defendant.  In  an  action  to  recover  a  balance  on  a 
bill  for  undertaker's  services,  and  where  the  evidence  was  conflict- 

*See  Illinois  Notes  Dlirest,  Vols.  XI  to  XV,  and  ComalatWe  Qoaitorly,  same 
topic  and  section  number. 
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Ing  as  to  whether  defendant  promised  to  pay  the  bill,  as  plaintiff 
alleged,  evidence  examined  and  held  sufficient  to  support  a  verdict 
for  defendant 

4.  Appsal  and  ebbob,  S  1778* — when  verdict  not  reversed  on 
ground  of  insufficiency  of  evidence.  It  is  not  ground  of  reversal 
that  the  Jury  believed  the  testimony  of  one  side  rather  than  another, 
although  the  number  of  witnesses  who  testified  for  the  party  against 
whom  the  jury  found  was  greater  than  the  number  testifying  for 
the  other  side. 


Fred  J.  Koeh,  Appellee,  t.  Sue  B.  Louden  and  Mildred 
Louden,  Exeeutrieeg,  Appellants. 

(Not  to  be  reported  In  full.) 

Appeal  from  the  Circuit  Ck>urt  of  Clinton  county;  the  Hon.  Jamks 
C.  McBuDE,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.    Reversed  and  remanded.    Opinion  filed  April  17,  1916. 

Statement  of  the  Case. 

Claim  by  Fred  J.  Koch  against  Sue  B.  Louden  and 
Mildred  Louden,  executrices  of  the  estate  of  Walter  S. 
Louden,  deceased,  defendants,  for  the  amount  of  an  al- 
leged loan  to  defendants'  testator.  From  a  judgment 
in  favor  of  the  claimant  for  the  full  amount  of  the 
claim,  defendants  appeal. 

This  suit  arose  on  the  following  claim  filed  in  the 
County  Court  of  Clinton  county,  Illinois,  December 
29,1914: 

''Estate  of  Walter  S.  Louden,  deceased  to  Fred  J. 
Koch,  debtor. 

*'To  loan  of  $1500  for  which  15  shares  of 
preferred   stock   and   15   shares   of  common 
stock  of  M.  &  0.  Milk  Company  were  given 
as  security $1500.00 

•8ce  miiMite  Motes  01g«rt,  Vols.  XI  to  XV,  and  CiimiilatlTe  Qvarterljr, 
Upk  Mtd  Mctkni  noDiber* 
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*  *  To  interest  on  above  from  July  1, 1913  to 
date  at  six  per  cent 81.25 

' '  Total  $1581.25 ' ' 

After  the  claim  was  filed  in  the  County  Court  it  was, 
by  stipulation,  transferred  to  the  Circuit  Court  where 
it  was  tried  before  the  court  without  a  jury,  resulting 
in  a  finding  and  judgment  in  favor  of  the  claimant  for 
the  full  amount  of  the  claim. 

The  proofs  showed  that  in  1910,  Walter  S.  Louden 
was  president  and  manager  of  a  corporation  known  as 
the  M.  &  0.  Milk  Company,  the  principal  place  of  busi- 
ness of  which  was  at  Waterloo,  Illinois,  and  was  also 
engaged  in  selling  the  stock  of  the  company.  In  De- 
cember of  that  year,  he  sold  claimant  fifteen  shares  of 
common  stock  and  fifteen  shares  of  preferred  stock 
of  the  company.  The  stock  was  issued  as  of  the  date 
of  July  1, 1910,  but  the  letter  transmitting  the  same  to 
claimant  was  dated  December  29,  1910,  and  contained 
among  other  things  the  following: 

'  *  As  I  told  you  in  the  office  yesterday,  if  you  should 
find  this  investment  not  to  be  profitable  within  two 
years,  I  will  purchase  the  stock  back  from  you  at  what 
you  paid  for  it,  plus  six  per  cent,  interest,  less  any 
dividends  paid.''  In  payment  for  these  shares  of 
stock  claimant  sent  Louden  a  note  for  $1,500  due  in 
ninety  days  payable  to  the  Union  Trust  and  Savings 
Bank  of  East  St.  Louis.  Louden  delivered  the  note  to 
the  bank,  and  it  was  placed  to  the  credit  of  the  M.  &  0. 
Milk  Company. 

The  letter  also  stated:  **You  will  find  this  to  be  a 
splendid  investment  and  I  am  very  much  pleased  to 
have  you  come  into  the  company.'' 

Two  witnesses  who  claimed  to  have  bought  stock  on 
similar  terms  were  sworn  in  behalf  of  claimant.  One 
of  them,  A.  B.  Michaels,  testified  that  he  had  a  conver- 
sation with  Mr.  Louden  at  the  Illmo  Hotel  in  East  St. 
Louis,  at  which  time  Mr.  Louden  referred  **to  my 
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stock  and  also  Mr.  Koch's.  He  said  that  he  would  take 
care  of  us  in  a  very  short  time ;  that  he  would  pay  that 
stock  Mr.  Koch  holds  and  myself  He  also  testified 
that  on  another  occasion  prior  to  that  time  he  had 
spoken  to  Mr.  Louden  about  his  stock  and  he  said: 
** Don't  be  uneasy  I  will  take  care  of  both  of  you  as 
soon  as  I  can ; ' '  that  he  referred  to  the  stock  held  by 
witness  and  Mr.  Kqch.  James  Gray,  another  witness, 
testified  for  claimant  that  Mr.  Louden  told  him  in 
speaking  of  Mr.  Michaels  and  Mr.  Koch  that,  **He 
would  take  care  of  them  as  he  took  care  of  me  and  he 
was  going  to  take  care  of  me  and  he  was  not  going  to 
lose  by  it."  He  said  that  he  had  about  the  same  con- 
versation with  Mr.  Louden  at  diflferent  times  and  that 
the  last  conversation  was  a  month  or  six  weeks  prior 
to  his  death,  but  just  what  that  date  was  did  not  ap- 
pear. It  appeared  that  claimant  was  elected  a  direc- 
tor of  the  company  in  January,  1914,  and  served  on 
the  reorganization  committee  of  the  company ;  that  the 
company  was  reorganized  on  figures  prepared  by 
the  committee ;  that  claimant  took  an  active  part  in  the 
reorganization  of  the  company,  and  signed  a  paper 
for  a  stockholders'  meeting  and  an  agreement  for  re- 
organization, and  that  it  was  reorganized  in  accord- 
ance with  such  written  agreement.  On  January  31, 
1914,  claimant  wrote  to  Mr.  Louden  in  reference  to  a 
meeting,  and  added:  ** Should  opportunity  present 
itself  to  dispose  of  my  stock,  I  wish  you  would  accom- 
modate me." 

NoLEMAN  &  Smith,  for  appellants. 

Murray  &  Lager,  for  appellee. 

Mr.  Presiding  Justice  Higbee  delivered  the  opinion 
of  the  court. 
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Abstract  of  the  Decision. 

1.  Sales,  S  371* — when  presumed  that  sale  of  corporate  stock 
intended.  Where  an  owner  of  stock  in  a  corporation  sends  a  certifi- 
cate of  stock  to  another  person  with  expressions  of  satisfaction 
that  such  other  person  is  to  become  a  stockholder  of  the  corporation; 
and  such  other  person  replies  inclosing  a  promissory  note  for  the 
amount  requested  in  the  letter  transmitting  the  certificate*  such 
other  person  is  to  be  presumed  to  have  acquiesced  in  such  owner's 
interpretation  of  the  transaction. 

2.  CJoNTBACTs,  §  31* — when  promise  made  to  third  person  to 
extend  time  for  repurchase  of  stock  not  binding.  Where  a  person 
purchases  stock  under  an  agreement  that  the  seller  will  repurchase 
on  request  made  within  two  years,  which  option  the  purchaser  did 
not  take  advantage  of  within  the  period  named,  a  promise  made 
to  a  third  person  to  extend  the  time  for  repurchase  is  not  binding 
on  the  seller  in  the  absence  of  evidence  that  such  third  person 
had  authority  to  receive  such  promise  on  behalf  of  the  purchaser. 

3.  Sales,  |  329* — when  evidence  insufficient  to  sustain  finding 
that  time  for  repurchase  of  stock  had  been  extended.  On  trial  of 
a  claim  against  the  estate  of  a  deceased  person  for  the  amount  paid 
for  stock  purchased  on  an  agreement  that  the  deceased  would  re- 
purchase on  request  made  within  two  years,  which  option  was  never 
taken  advantage  of  by  the  claimant,  but  where  the  theory  of  the 
claim  was  that  the  time  for  the  repurchase  of  the  stock  had  been 
extended,  evidence  held  insufficient  to  sustain  a  finding  that  the 
time  for  repurchase  of  the  stock  had  been  extended. 


•See  minoli  Note*  Dlgevt,  Vols.  XI  (o  XV,  and  CiimiilatlTe  Qoaiterlj, 
topto  And  eeetlon  munber. 
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In  the  Matter  of  the  Estate  of  Martha  Janett,  Deeeased. 
Petition  of  George  A.  A.  Dieekmann,  Executor. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Fayette  county;  the  Hon.  James 
C.  McBbidb,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.    Affirmed.    Opinion  filed  April  17,  1916. 

Statement  of  the  Case. 

Petition  by  George  A.  A.  Dieckmamiy  executor,  for 
authority  to  carry  out  the  provisions  of  a  will,  in  ref- 
erence to  the  burial  of  the  testatrix,  in  the  Circuit 
Court  of  Fayette  county.  From  a  judgment  denying 
the  petition,  petitioner  appeals. 

Arthub  Rob,  for  appellant. 

John  A«  Bingham,  for  John  Janett  et  al. 

Terbt,  Gubltiq  &  Powell,  for  Louis  Meyer  et  al. 

Mb.  Pbesiding  Justice  Higbee  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Appeal  and  errob,  |  842* — when  bill  of  exceptions  insufficient. 
A  paper  purporting  to  be  a  bill  of  ezcepti<HiB  which  is  not  signed 
by  the  judge  who  tried  the  case,  and  in  which  both  the  date  and 
the  place  where  the  signature  of  the  judge  should  be  are  left  blank, 
is  not  sufilcient  as  a  bill  of  exceptions. 

2.  Appeal  and  error,  S  804* — how  evidence  preserved.  The  only 
way  in  which  the  evidence  can  be  preserved  for  the  consideration 
of  a  reviewing  court  is  by  a  bill  of  exceptions. 

3.  Appeal  and  zbbo&,  S  1303* — when  finding  and  judgment  of 
trial  court  presumed  correct.  In  the  absence  of  a  proper  bill  of 
exceptions,  the  Appellate  Court  will  not  review  the  evidence  on 
appeal  in  an  action  at  law  and  will  presume  that  the  finding  and 
Judgment  of  the  trial  court  based  thereon  are  correct 

*Bee  nilnolft  Notes  Divert,  Vols.  XI  (o  XV.  and  CamalatlTe  Qoarterly,  nme 
topic  and  Mctlon  number. 
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4.  Appeal  awd  ebbor,  S  731* — what  constitutes  common-law  rec- 
ord. The  common-law  record  consists  of  the  summons  and  return, 
the  declaration,  the  pleadings  subsequent  thereto,  and  the  verdict 
and  Judgment. 

6.  Appeal  and  ebbob,  S  788* — what  hill  of  exceptions  must  con- 
tain. Where  an  appellant  in  an  action  at  law  desires  to  preserve 
for  review  anything  outside  of  the  common-law  record,  it  must  be 
contained  in  a  bill  of  exceptions. 

6.  Appeal  and  ebbob,  |  804* — when  question  of  sufficiency  of 
evidence  not  considered  on  appeal.  The  question  whether  the  find- 
ing of  the  trial  court  is  in  conformity  with  the  evidence  will  not  be 
inquired  into  on  appeal  where  the  evidence  before  the  trial  court 
is  not  preserved  in  a  bill  of  exceptions. 


Erwin  Teaneey  by  Hosea  Teancey,  Appellee,  t.  Taylor 

Coal  Company,  Appellant. 

1.  Mines  and  Minebals,  |  176* — when  evidence  sufficient  to 
sustain  finding  that  master  negligently  permitted  accumulation  of 
refuse.  In  an  action  by  a  miner  to  recover  for  personal  injuries  sus- 
tained by  being  caught  between  a  car  and  a  door  in  the  mine,  where 
it  was  alleged  that  defendant  negligently  permitted  a  quantity  of 
coal,  gob  and  refuse  to  accumulate  so  as  to  prevent  the  door  being 
opened  sufficiently  to  enable  cars  to  pass  through  it  without  injui^ 
ing  plaintifF,  evidence  examined  and  held  sufficient  to  prove  the 
negligence  alleged. 

2.  WoBKMEN*8  Compensation  Act,  |  2* — when  employer  and  em- 
ployee toithin  act.  The  failure  of  employer  and  employees  to  reject 
the  provisions  of  the  Workmen's  Compensation  Act  (J.  &  A.  H  5449 
et  seq.)  in  the  manner  therein  provided  is  of  itself  an  adoption  of 
the  act,  and  causes  both  to  come  under  the  act  automatically. 

3.  WoBK men's  Compensation  Act,  S  5* — when  act  controls  rem- 
edy to  obtain  compensation.  Where  neither  employee  or  employer 
has  rejected  the  Workmen's  Compensation  Act  (J.  &  A.  K  5449  et 
seq.)  in  the  manner  provided  therein,  the  employee  cannot  main- 
tain an  action  at  law  against  the  employer  for  personal  injuries, 
and  must  proceed  in  the  manner  provided  by  the  act  in  order  to 
obtain  compensation  for  his  injuries. 

•See  UUnole  Notes  Diseet,  Vols.  XI  to  XV.  and  CmauUitiTe  Qiuuierly, 
topic  and  section  number. 
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4.  'W<XBXifEN'8  Compensation  Act,  S  12* — when  declaration  in 
action  &y  servant  for  damages  for  personal  injuries  fatally  defective, 
A  declaration  in  an  action  at  law  by  an  employee  to  recover  for 
personal  injuries  sustained  by  reason  of  the  alleged  negligence  of 
the  employer,  which  does  not  allege  the  rejection  by  either  plain- 
tiff or  defendant  of  the  provisions  of  the  Workmen's  Compensation 
Act  (J.  ft  A.  K  5449  et  seq.),  cannot  be  cured  by  verdict,  since  such 
a  declaration  does  not  defectively  state  a  good  cause  of  action  but 
states  no  cause  of  action. 

6.  Pleadino,  I  466* — when  verdict  will  not  aid  declaration.  A 
verdict  will  aid  the  defective  statement  of  a  good  cause  of  action, 
but  will  not  cure  the  statement  of  a  defective  cause  of  action. 

6.  Pleading,  §  50* — when  declaration  states  no  cause  of  action, 
A  declaration  which  fails  to  allege  a  fact,  without  whose  existence 
plaintiff  is  entitled  to  recover,  does  not  state  a  cause  of  action. 

7.  PUEAoiNO,  \  466* — when  defective  declaration  not  cured  hy 
verdict,  A  declaration  which  omits  to  allege  any  substantial  fact 
essential  to  a  right  of  action,  and  which  is  not  implied  in  or  infer- 
able from  the  finding  of  those  which  are  alleged,  is  not  cured  by 
verdict 

8.  Workmen's  Compensation  Act,  S  12* — when  declaration  must 
allege  that  employer  not  operating  under  Workmen's  Compensation 
Act,  Since  the  passage  of  the  Workmen's  Compensation  Act  (J. 
ft  A.  1  5449  et  seq.),  the  fact  that  the  employer  is  not  operating 
under  the  act  is  a  fact  essential  to  be  alleged  in  the  declaration  to 
enable  an  employee  to  maintain  an  action  at  law  for  personal 
injuries  due  to  the  employer's  negligence. 

9.  Workmen's  Compensation  Act,  |  12* — when  motion  in  arrest 
of  judgment  im/properly  denied.  In  an  action  at  common  law  by 
an  employee  to  recover  for  personal  injuries  sustained  by  reason 
of  the  alleged  negligence  of  the  employer,  it  is  error  to  deny  motion 
in  arrest  of  Judgment  where  the  declaration  does  not  allege  that 
defendant  was  not  operating  under  the  provisions  of  the  Work- 
men's Compensation  Act  (J.  ft  A.  1  5449  et  seq,). 

Appeal  from  the  Circuit  Court  of  Williamson  county;  the  Hon. 
Benjamin  W.  Pope,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1915.  Reversed  and  remanded.  Opinion  filed  April 
17,  1916. 

Denison  &  SpiijLeb,  for  appellant. 

Nbely^  Gallimobb,  Cook  &  Potter,  for  appellee. 


•8m  nilnoto  Notes  Wgwi,  Voli.  XI  te  XV,  and  CvmiiUitlTe  Quarterly, 
teplc  aad  lactloii  awnber. 
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Mb.  Presiding  Justice  Higbee  delivered  the  opinion 
of  the  court. 

Erwin  Yeancey,  appellee,  while  working  in  appel- 
lant's coal  mine  on  October  16,  1913,  received  injuries 
on  account  of  which  he  afterwards  brought  suit  against 
appellant  to  recover  damages.  He  was  not  of  legal 
age  and  his  suit  was  brought  by  Hosea  Yeancey,  his 
next  friend.  The  declaration  contained  three  counts 
in  which  it  was  charged  that  appellee  was  required  to 
open  and  close  a  certain  trap  door  between  the  third 
and  fourth  south  entries  off  the  main  east  entry  in 
said  mine;  that  appellant  furnished  him  a  dangerous 
place  to  work,  in  that  it  permitted  a  large  quantity  of 
coal,  gob  and  refuse  to  accumulate  in  said  third  south 
entry  and  in  the  crosscut  between  said  third  and  fourth 
entries,  where  said  door  was  located,  so  that  the  door 
would  not  open  suflSciently  to  permit  cars  to  pass 
through  without  injuring  him;  that  appellee  was 
caught  between  the  door  and  a  moving  car  and  in- 
jured; that  appellant,  by  its  servants,  released  a  coal 
car  at  a  point  about  forty  feet  north  of  said  trap  door 
and  permitted  it  to  run  down  a  steep  grade,  and  that 
appellant,  while  attempting  to  manipulate  said  door, 
was  caught  between  the  same  and  said  coal  car  and 
crushed.  Each  count  of  the  declaration  quoted  at 
length  section  1  of  the  Compensation  Act  [CaL  HI.  St. 
Supp.  1916,  If  5475  (a)] :  ''That  any  employer  in  this 
state  may  elect  to  provide  and  pay  compensation  for 
accidental  injuries  sustained  by  any  employee,  arising 
out  of  and  in  the  course  of  the  employment,  according 
to  the  provisions  of  this  act,  and  thereby  relieve  him- 
self from  any  liability  for  the  recovery  of  damages 
except  as  hereinafter  provided."  Each  count  also 
quoted  at  length  section  (a)  of  subsection  1  of  said  law 
[Cal.  111.  St.  Supp.  1916, 11  5475  (1),  par.  (a)],  provid- 
ing the  manner  in  which  the  election  might  be  made  by 
the  employer,  to  provide  and  pay  compensation  under 
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the  act,  also  subsection  (b)  of  section  1  [Cal.  HI.  St. 
Supp.  1916,  jf  5475  (1)]  and  subsection  (a)  of  section  3 
[Cal.  HI.  St.  Supp.  1916,  If  5475  (3),  subsec.  (a)],  pro- 
viding that  in  an  action  to  recover  damages  against  an 
employer  who  has  elected  not  to  provide  and  pay  com- 
pensation according  to  the  provisions  of  the  act,  it 
shall  not  be  a  defense  that  the  employee  assumed  the 
risk  or  that  the  injury  was  caused  by  the  negligence 
of  the  fellow-servant  or  by  the  contributory  negli- 
gence of  the  employee. 

There  was  a  plea  of  the  general  issue,  a  trial  by  jury, 
and  a  verdict  in  favor  of  appellee  for  two  l^undred  dol- 
lars. Motions  for  a  new  trial  and  in  arrest  of  judg- 
ment were  overruled  and  judgment  entered  against 
appellant  for  the  amount  of  the  verdict.  An  examina- 
tion of  the  record  shows  that  the  evidence  tended  to 
prove  the  negligence  charged  in  the  declaration,  and 
we  have  failed  to  discover  any  reversible  error  com- 
mitted by  the  court  in  its  instructions  to  the  jury.  We 
are  of  opinion,  however,  that  the  court  erred  in  fail- 
ing to  sustain  the  motion  made  by  appellant  in  arrest 
of  judgment  for  the  reason  that  the  declaration  failed 
to  state  a  good  cause  of  action.  Paragraph  a  of  sec- 
tion 1  [Cal.  ni.  St.  Supp.  1916,  115475(1),  par.  (a)] 
of  the  Compensation  Act  above  referred  to,  provides 
that:  ** Election  by  an  employer  to  provide  and  pay 
compensation  according  to  the  provisions  of  this  act, 
shall  be  made  by  the  employer  filing  notice  of  such 
election  with  the  industrial  board.*'  And  section  2 
[Cal.  ni.  St..  Supp.  1916,  1[5475(2)]  of  said  Act  pro- 
vides: **  Every  employer  enumerated  in  section  3, 
paragraph  (b),  shall  be  conclusively  presumed  to  have 
filed  notice  of  his  election  as  provided  in  section  1, 
paragraph  (a),  and  to  have  elected  to  provide  and  pay 
compensation  according  to  the  provisions  of  this  act, 
unless  and  imtil  notice  in  writing  of  his  election  to  the 
contrary  is  filed  with  the  industrial  board  and  unless 
and  until  the  employer  shall  either  furnish  to  bis  em- 
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ployee  personally  or  post  at  a  conspicuous  place  in 
the  plant,  shop,  oflBce,  room  or  place  where  such  em- 
ployee is  to  be  employed,  a  copy  of  said  notice  of  elec- 
tion not  to  provide  and  pay  compensation  according 
to  the  provisions  of  this  act ;  which  notice  of  non-elec- 
tion, if  filed  and  posted  as  herein  provided,  shall  be 
effective  until  withdrawn."  Paragraph  (c)  of  section 
1  [Cal.  111.  St.  Supp.  1916,  H  5475  (1),  par.  (c)]  of  the 
Act  provides  that  in  case  an  employer  elects  to  come 
under  the  act  then  '  *  every  employee  of  such  employer 
as  a  part  of  his  contract  or  hire  or  who  may  be  em- 
ployed at  the  time  of  the  taking  effect  of  this  act,  and 
the  acceptance  of  its  provisions  by  the  employer,  shall 
be  deemed  to  have  accepted  all  the  provisions  of  this 
act  and  shall  be  bound  thereby,''  unless  he  shall  give 
notice  to  the  contraiy  in  the  manner  provided  by  the 
act.  It  thus  appears  that  all  employers  and  employees 
come  under  the  act  automatically,  unless  they  reject 
it  in  the  manner  described  above ;  that  their  failure  to 
so  reject  the  provisions  of  the  act  is  of  itself  an  adop- 
tion of  the  same.  As  there  was  no  averment  in  the 
declaration  that  appellant  had  rejected  the  provisions 
of  the  Compensation  Act,  there  was  a  legal  presump- 
tion that  appellant  had  accepted  the  terms  of  the  act 
and  it  must  be  bound  thereby,  and  this  is  so  regardless 
of  whether  appellee  desired  to  come  under  the  act  or 
not. 

If  appellant  was  operating  under  the  Compensation 
Act  at  the  time  of  the  injury  to  appellee,  then  appellee 
would  be  unable  to  state  a  cause  of  action  against  it  at 
law,  such  as  this,  and  he  must  proceed  if  he  desired 
to  obtain  compensation  from  appellant  for  his  in- 
juries in  the  manner  provided  for  by  said  act.  From 
the  face  of  the  declaration  it  appeared  that  appellee 
had  no  legal  cause  of  action.  It  is  contended  by  ap- 
pellee that  while  appellant's  declaration  may  have 
been  obnoxious  to  demurrer,  had  one  been  filed,  and 
that  while  it  may  have  stated  a  cause  of  action  de- 


Fourth  District — April,  1916.  19 

Teancey  v.  Taylor  Coal  Co.,  199   111.   App.   14. 

fectively,  yet  it  would  be  cured  by  verdict.  The  fal- 
lacy of  this  position  is  that  the  declaration  did  not 
state  a  cause  of  action  defectively  but  failed  to  state 
any  cause  of  action,  nor  was  the  issue  joined  such  as  to 
require  proof  of  the  thing  omitted,  therefore  the  de- 
fect could  not  be  cured  by  verdict.  A  verdict  will  not 
cure  the  statement  of  a  defective  cause  of  action 
though  it  will  aid  the  defective  statement  of  a  cause 
of  action,  Barnes  v.  Brookman,  107  111.  317;  West 
Chicago  St.  R.  Co.  v.  Marks,  82  111.  App.  185.  In  the 
case  of  Walters  v.  City  of  Ottawa,  240  HI.  259,  wherein 
the  declaration  failed  to  state  that  the  notice  required 
to  be  given  to  certain  officials  of  the  city,  as  to  the  time 
and  place  where  the  injury  for  which  recovery  was 
sought  occurred,  had  been  given,  the  court  held  the 
omission  was  fatal,  and  in  the  opinion  it  is  stated : 
"A  declaration  which  fails  to  allege  a  fact  without 
whose  existence  the  plaintiff  is  not  entitled  to  recover 
does  not  state  a  cause  of  action.''  Also:  **If  a  decla- 
ration omits  to  allege  any  substantial  fact  which  is 
essential  to  a  right  of  action  and  which  is  not  implied 
in  or  inferable  from  the  finding  of  those  which  are  al- 
leged, a  verdict  for  the  plaintiff  does  not  cure  the  de- 
fect." The  declaration  in  this  case  failed  to  allege 
directly  or  indirectly  that  appellant  was  not  operating 
under  the  provisions  of  the  Compensation  Act,  which 
was  a  fact  essential  to  appellee's  right  of  action,  and 
such  fact  could  not  be  implied  or  inferred  from  those 
which  were  alleged,  consequently  a  verdict  for  appel- 
lee did  not  cure  the  defect,  and  the  court  erred  in  not 
sustaining  the  motion  of  appellant  in  arrest  of  judg- 
ment. Smith  V.  Curry,  16  111.  147 ;  Joliet  Steel  Co.  v. 
Shields,  134  111.  209.  For  this  error  the  judgment  of 
the  court  below  will  be  reversed  and  the  cause  re- 
manded. 

Reversed  and  rema/nded. 
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Bertha  Mclntlre^  Appellee,  t.  Tony  Morris  and  John  W. 

Lindsey,  Appellants. 

Buth  I  Mclntlre  et  al..  Appellees,  t.  Tony  Morris  and 

John  W.  Llndsey,  Appellants. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Franklin  county;  the  Hon 
Enoch  E.  Newlin,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1916.    Affirmed.    Opinion  filed  April  17,  1916. 

Statement  of  the  Case. 

Two  actions  consolidated  by  agreement,  the  first  by 
Bertha  Mclntire,  plaintiff,  against  Tony  Morris  and 
John  W.  lindsey,  defendants,  and  the  second  by  Ruth 
Mclntire  et  aL,  plaintiffs,  against  the  same  defendants, 
in  the  Circuit  Court  of  Franklin  county,  to  recover  for 
injury  to  their  means  of  support  as  the  result  of  the 
death  of  J.  E.  Mclntire,  the  husband  of  the  first  plain- 
tiff and  the  father  of  the  others,  who  were  minors,  such 
death  being  alleged  to  be  the  result  of  decedent  be- 
coming intoxicated  by  drinking  liquor  sold  to  him  by 
defendants.  From  a  judgment  for  the  first  plaintiff 
for  $1,000  and  from  a  similar  judgment  for  the  other 
plaintiffs,  defendants  appeal. 

The  evidence  in  the  case  was  not  contradictory  in 
character,  and  showed  the  following  to  have  been  the 
facts :  J.  E.  Mclntire,  the  deceased,  had  been  married 
eleven  years  and  his  family  consisted  of  his  wife, 
Bertha  Mclntire  and  two  small  children,  Euth  and 
Dean  Mclntire.  He  was  a  miner,  owned  a  home  worth 
$1,000  subject  to  a  $300  mortgage,  and  was  making  $4 
a  day  when  he  worked.  He  and  his  family  were  de- 
pendent on  his  wages  for  support.  About  three  weeks 
before  his  death  he  was  hurt  in  the  mine  and  was  laid 
off  from  work.  He  was  a  candidate  for  check-weigh- 
man  and  was  electioneering  for  the  position.    About 
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a  week  after  he  was  injured  he  began  to  drink  very 
heavily  and  slept  and  ate  but  little.  He  took  large 
quantities  of  liquor  home  with  him  which  he  consumed 
during  the  night.  He  took  his  gun  to  bed  with  him  and 
threatened  to  shoot  his  wife  or  to  shoot  through  the 
floor  at  her  feet,  and  acted  in  an  irrational  and  dan- 
gerous manner.  During  this  time  he  bought  and  drank 
li(][uor  in  the  different  saloons  in  Buckner,  among  oth- 
ers those  of  defendants.  On  Saturday  previous  to  his 
death,  which  occurred  the  following  Monday,  he  was 
arrested  for  disorderly  conduct  and  locked  up  by  the 
city  marshal,  Collins.  Later  in  the  day  his  wife  came 
for  him  and  took  him  home,  his  trial  being  set  for 
Monday.  He  did  not  drink  on  Sunday,  and  on  that 
day  called  on  a  neighbor,  taking  his  gun  with  him  and 
leaving  it  in  the  hall.  He  stated  he  was  going  to  Ben- 
ton to  consult  some  attorney  and  see  if  he  could  not 
get  satisfaction  for  his  arrest  and,  if  not,  that  he  was 
going  to  shoot  the  '*son  of  a  gun'*;  that  he  had  had 
trouble  with  Collins  and  made  him  ' '  back  down. ' '  On 
the  following  Monday  morning  at  about  eight  o'clock 
he  went  to  the  saloon  of  defendant  Morris,  where  he 
bought  two  drinks  of  whisky,  and  also  a  half  pint  bot- 
tle of  liquor  which  he  put  in  his  pocket.  At  about  8 :30 
a.  m.  he  went  to  the  saloon  of  defendant  Lindsey,  and 
drank  three  or  four  drinks  of  whisky  and  some  beer. 
A  little  later  he  returned  and  got  another  drink  of 
whisky  and  then  started  to  take  a  train  to  Benton.  Be- 
fore leaving  Buckner  he  called  a  man  by  the  name  of 
Bowman  out  of  another  saloon  and  asked  him  to  go  to 
his,  Mclntire 's,  house  and  get  his  revolver,  and  said  he 
would  get  Collins  or  Collins  would  get  him.  He  then 
went  to  Benton  on  the  train  that  left  at,  11:30  a.  m. 
and  returned  on  the  3:30  p.  m.  train.  It  was  shown 
by  the  proofs  that  he  was  drinking  in  Benton  and  also 
on  his  return.  About  five  o'clock  he  went  to  the  city 
hall  where  his  trial  was  to  have  been  had,  and  after 
waiting  twenty  to  twenty-five  minutes,  left  there.    A 
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little  later  his  wife  found  him  in  defendant  Morris' 
saloon.  He  had  a  glass  of  whisky  in  his  hand,  and  his 
revolver  was  lying  on  the  counter.  He  had  taken  about 
half  of  the  whisky  and  after  her  arrival  he  drank  the 
balance  of  the  glass.  Before  leaving  the  saloon  he 
drank  still  another  glass  and  then  he  and  his  wife 
started  down  the  street  towards  the  city  hall,  where  a 
horse  and  buggy  was  standing.  His  wife  got  into  the 
buggy  and  while  she  was  telling  Mclntire  to  get  in, 
Collins  opened  a  door  near  by.  Mclntire,  who  had 
been  carrying  his  revolver  in  his  hand,  saw  Collins 
and  commenced  shooting.  He  fired  six  shots,  none  of 
which  took  effect,  but  Collins  fired  at  him  in  return  and 
killed  him.  After  Mclntire 's  death  a  bottle  was  found 
in  his  pocket  which  appeared  to  contain  whisky.  No 
provocation  was  shown  whatever  for  the  attack  and 
the  coroner's  jury  found  that  the  marshal  killed  Mc- 
lntire in  self-defense. 

M.  C.  Cook  and  Rose  &  Symmes,  for  appellants; 
Robert  J.  Nordhold,  of  counsel. 

F.  M.  GuiNN  and  G.  A.  Hickman,  for  appellees. 

Mr.  Presiding  Justice  Higbee  delivered  the  opinion 
of  the  court 

Abstract  of  the  Decision. 

1.  Intoxicating  liquors,  §  225* — when  evidence  sufficient  to  show 
tJiat  deceased  teas  killed  hy  marshal  in  self-defense.  In  an  action 
under  section  9  of  the  Dramshop  Act  (J.  &  A.  ^  4609)  to  recover 
for  loss  of  support  hy  the  death  of  a  person  while  intoxicated  as 
a  result  of  drinking  liquor  sold  to  him  hy  defendants,  evidence 
held  to  show  that  deceased  was  killed  by  a  city  marshal  in  self- 
defense. 

2.  Intoxicating  liquors,  §  228* — when  proof  as  to  death  hy  intox- 
ication sufficient.  In  order  to  recover  in  an  action  under  section 
9  of  the  Dramshop  Act  (J.  ft  A.  H  4609)  for  loss  of  support  caused 

•8e«  Ultnols  Notes  Dlirewt,  Vols.  XI  to  XV,  and  CumuUitlve  Quarterly,  samt 
topic  and  section  number. 
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by  the  death  of  an  intoxicated  person,  the  intoxication  need  not  be 
shown  to  be  the  Immediate,  direct  or  proximate  cause  of  the  death, 
it  being  sufficient  if  the  Intoxication  be  the  cause  either  proximate 
or  remote. 

3.  iNToxicATiNQ  IJQU0B8,  (  228* — When  evidence  sufficient  to  sus- 
tain finding  that  deceased  met  his  death  as  result  0/  intoxication. 
In  an  action  under  section  9  of  the  Dramshop  Act  (J.  ft  A.  If  4609) 
to  recover  for  loss  of  support  as  a  result  of  the  death  of  a  person 
while  intoxicated,  where  deceased  was  shot  in  self-defense  by  a 
city  marshal  at  whom  deceased  had  fired  while  intoxicated,  evidence 
held  to  warrant  the  Jury  in  finding  that  deceased  came  to  his  death 
as  a  result  of  the  intoxication. 

4.  iNTOxicATmo  LIQUORS,  (  22%^—v>hen  evidence  sufficient  to  sus- 
tain finding  that  intoxication  of  deceased  caused  "by  liquor  sold  by 
defendants.  In  an  action  under  section  9  of  the  Dramshop  Act  (J. 
6  A.  1  4609)  to  recover  for  loss  of  support  as  a  result  of  the  death 
of  a  person  while  intoxicated,  evidence  examined  and  held  to 
warrant  a. finding  by  the  jury  that  the  intoxication  of  deceased  was 
caused  in  whole  or  in  part  by  liquor  sold  to  him  by  defendants. 

5.  Instructions,  §  159* — consider<Uion  of  series  as  a  whole.  A 
series  of  instructions  must  be  considered  as  a  whole. 

6.  Intoxicatino  Liquors,  §  261* — when  instructions  on  cause 
of  death  not  reversihly  erroneous.  In  an  action  under  section  9  of 
the  Dramshop  Act  (J.  6  A.  1[4609)  to  recover  for  the  loss  of 
support  as  a  result  of  the  death  of  a  person  who,  while  intoxicated, 
fired  at  a  city  marshal  and  was  killed  by  him  in  self-defense,  in- 
structions which  do  not  in  terms  require  that  the  intoxication 
should  have  been  the  cause  of  the  attempt  to  shoot  the  marshal 
are  not  reversihly  erroneous  where  the  Instructions,  considered  as 
a  whole,  plainly  inform  the  jury  that  In  order  to  entitle  plaintiffs 
to  recover  it  must  appear  that  the  intoxication  caused  the  act  which 
led  to  the  death  of  deceased. 

7.  Appeal  ANn  error,  §  1660* — when  refusal  of  instructions  harm- 
less error.  It  is  not  reversible  error  to  refuse  instructions  which 
are  involved  and  somewhat  misleading  where  the  judgment  Is  sus- 
tained by  the  evidence  and  substantial  justice  appears  to  have  been 
done. 

•See  lillnols  Notes  Digest,  Tola.  XI  to  XV,  Mid  CumiilatiTe  Quarterly,  game 
topie  aad  leetlon  number. 
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Town  of  Canteen,  Appellant,  t.  Fred  Weber  and  Martha 

Weber,  Appellees. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  City  Court  of  East  St.  Louis;  the  Hon.  Wic. 
Vandeventeb,  Judge,  presiding.  Heard  in  this  court v&t  the  October 
term,  1915.  Reversed  and  remanded.  Opinion  filed  April  17,  1916. 
Rehearing  denied  May  26,  1916. 

Statement  of  the  Case. 

Action  by  the  City  of  Canteen,  plaintiff,  against 
Fred  Weber  and  Martha  Weber,  defendants,  in  the 
City  Court  of  East  St.  Louis,  to  recover  a  penalty  for 
the  obstruction  of  a  highway.  From  a  judgment  for 
defendants,  plaintiff  appeals. 

This  case  was  before  this  court  on  a  prior  appeal 
(188  IlL  App.  405),  where  the  evidence  was  substan- 
tially the  same  as  in  this  appeal. 

N.  C.  Lyrla,  for  appellant. 

W.  E.  Knowles,  for  appellees. 

Mb.  PBBsmiNG  Justice  Higbee  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Roads  and  bridges,  8  23* — tohen  evidence  insufficient  to'estab- 
lish  use  of  premises  as  highway.  In  an  action  by  a  town  to  re- 
cover a  penalty  for  obstructing  a  highway  under  section  71  of  the 
Roads  and  Bridges  Act  (J.  ft  A.  19700),  where  the  principal  ques- 
tion was  whether  the  premises  in  question  had  been  used  as  a  high- 
way for  fifteen  years,  evidence  examined  and  held  that  a  verdict 
of  a  jury  that  such  premises  had  not  been  so  used  for  such  period 
was  manifestly  against  the  weight  of  the  evidence. 

2.  Roads  and  bridges,  §  200* — what  is  nature  of  proceeding  to 
collect  penalty  for  obstruction  of  highway.    A  proceeding  to  collect 

*See  lllinoUi  Notes  Digest,  Vols.  XI  to  T^y,  nod  Cumulative  Quarterly,  eame 
topic  and  vrctlon  number. 
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such  a  penalty  as  tliat  provided  by  section  71  of  the  Roads  and 
Bridges  Act  (J.  ft  A.  t  9700),  for  obstruction  of  a  highway.  Is  not 
a  criminal  action  or  criminal  in  its  nature,  but  Is  an  action  of  debt 
or  assumpsit. 

3.  Roads  and  bbidges,  (  199* — when  incluaian  of  ohatructed  high- 
way  toithin  limits  of  village  no  tar  to  action  for  obstruction  of 
highway.  A  town  which  has  become  entitled  to  a  penalty  for  ob- 
structing a  highway  under  section  71  of  the  Roads  and  Bridges  Act 
(J.  6  A.  1 9700)  is  not  deprived  thereof  by  reason  of  the  fact  that 
after  the  suit  was  brought  the  portion  of  its  territory  which  in- 
dudee  the  place  where  the  highway  was  alleged  to  have  been 
obstructed  has  been  set  off  and  Incorporated  as  a  village. 

4.  Roads  and  bbidges,  i  208* — when  evidence  that  obstructed 
highway  within  territory  of  village  incorporated  since  accrual  of 
action  for  obstruction  incompetent.  In  an  action  by  a  town  to 
recover  a  penalty  for  obstructing  a  highway  under  section  71  of 
the  Roads  and  Bridges  Act  (J.  ft  A.  t  9700),  evidence  that  after 
the  suit  was  brought  the  portion  of  the  highway  alleged  to  have 
been  obstructed  was  within  the  territory  of  a  village  incorporated 
since  the  right  of  action  accrued  Is  incompetent,  and  it  is  error 
to  admit  such  evidence. 


Tillage  of  Carrier  Mills,  Appellant,  t.  Lou  Pritchard, 

Appellee. 

(Not  to  be  reported  in  fnll.) 

Appeal  from  the  Circuit  Court  of  Saline  county;  the  Hon.  ^  W. 
Lewis,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1915.    Reversed  and  remanded.     Opinion  filed  April  17,  1916. 

Statement  of  the  Case. 

Action  by  Lou  Pritchard,  plaintiff,  against  the  Vil- 
lage of  Carrier  Mills,  defendant,  in  the  Circuit  Court 
of  Saline  county,  to  recover  for  personal  injuries  sus- 

•See  Ditnols  Notes  Digest,  Vols.  XI  to  XV,  Mid  Cumulative  Qnmrterly,  same 
topic  and  section  number. 
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tained  by  falling  from  a  plank  used  as  a  means  of 
crossing  a  ditch  in  defendant  village.  From  a  judg- 
ment fbr  plaintiff  for  five  hundred  dollars,  defendant 
appeals. 

Plaintiff  in  her  declaration  alleged  that  defendant 
was  negligent  in  failing  to  keep  the  crossing  in  a  rea- 
sonably safe  condition.  The  evidence  showed  that  Oak 
street,  thirty-two  feet  wide,  runs  east  and  west  through 
the  business  part  of  the  Village  of  Carrier  Mills  and 
two  blocks  east  of  the  business  portion  of  the  village 
is  intersected  by  a  thirty  foot  street  running  north  and 
south  which  has  no  name.  Along  the  west  side  of  the 
unnamed  street  where  it  crosses  Oak  street  is  an  open 
ditch  eleven  feet  wide  and  across  this  ditch  in  the  cen- 
ter of  Oak  street  is  a  bridge  sixteen  feet  in  length 
from  north  to  south.  North  of  this  bridge,  some  six 
to  eight  feet,  a  plank  had  been  placed  across  the  ditch, 
at  the  suggestion  or  order  of  the  village  board.  Where 
the  plank  was  placed  the  ditch  was  some  three  feet 
deep  and  eleven  feet  wide  from  bank  to  bank,  and  the 
plank  was  sixteen  feet  long,  two  inches  thick  and  eight 
inches  wide. 

It  also  appeared  that  on  account  of  the  want  of  a 
sidewalk  on  the  other  side  of  the  street,  it  was  the  cus- 
tom of  pedestrians  in  muddy  weather,  to  cross  the  street 
and  after  passing  along  the  sidewalk  to  cross  on  the 
plank  instead  of  on  the  bridge.  This  plank  had  been 
at  the  place  in  question  for  seven  or  eight  months,  and 
was  used  by  plaintiff  in  going  from  her  home  to  her 
husband's  place  of  business  and  in  returning.  It  was 
shown  to  have  been  unsafe.  Plaintiff  testified  that  she 
went  back  and  forth  once  or  twice  a  week  over  the 
crossing  and  when  she  went  upon  the  board  it 
was  springy  and  wobbly.  Her  husband  testified  it  was 
slanting  and  tilty;  that  it  sprang  down  when  walked 
upon,  and  that  there  was  a  little  tilt  to  the  side  and 
that  a  person  sometimes  had  to  jump.  On  the  third  of 
January,  1913,  at  about  one  o'clock  in  the  afternoon, 
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plaintiff,  being  a  woman  forty-five  years  of  age,  weigh- 
ing 165  to  170  pounds,  was  returning  to  her  home  from 
the  business  part  of  the  village,  carrying  three  bundles. 
When  she  reached  the  crossing  the  ground,  which  had 
been  frozen  early  in  the  day  but  had  then  thawed  out 
on  the  surface,  was  quite  muddy  and  sloppy.  Her  feet 
were  also  muddy  and  as  she  attempted  to  cross  over 
the  plank  with  her  bundles,  she  slipped  off  and  received 
the  injuries  complained  of. 

Marsh,  Stilwell  &  Finney,  for  appellant. 

Pillow  &  Stone  and  A.  E.  Somers,  for  appellee. 

Mb.  PRBsroiNG  Justice  Higbeb  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Municipal  cobporations,  §  1098* — when  evidence  sufficient  to 
show  negligence  of  village  in  permitting  use  of  plank  over  ditch. 
In  an  action  against  a  village  to  recover  for  personal  injuries  sus- 
tained by  a  fall  from  a  plank  laid  across  a  ditch  alongside  a  bridge, 
and  which  the  village  authorities  permitted  pedestrians  to  use  in 
wet  weather  as  a  means  of  crossing  the  ditch,  but  which  was  inse- 
curely placed,  evidence  examined  and  held  to  show  negligence  on 
the  part  of  such  authorities  in  permitting  its  use  while  in  an  unsafe 
condition. 

2.  Municipal  corporations,  §  1071* — when  pedestrian  using  plonk 
across  ditch  guilty  of  contributory  negligence.  In  an  action  against 
a  village  to  recover  for  personal  injuries  sucrtained  by  a  fall  from 
a  plank  placed  across  a  ditch  by  the  village  authorities,  which 
plaintiff  and  others  were  accustomed  to  use  as  a  means  of  crossing 
the  ditch  in  wet  weather,  evidence  held  to  show  contributory  negli- 
gence on  the  part  of  plaintiff,  it  appearing  that  plaintiff  knew  that 
the  plank  was  insecurely  placed  and  unsafe,  and  it  further  appear- 
ing that  plaintiff  might  have  crossed  on  a  bridge  which  was  safe 
and  substantially  as  convenient  a  method  of  crossing,  although 
plaintiff  would  have  had  to  walk  through  a  muddy  path  to  reach  the 
bridge. 

*8ee  minols  Note*  Dlgert,  VoU.  XI  to  XY,  Mid  CiunalAtive  Qnarterlyp  aaaaae 
iopim  and  Mction  number. 
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Katherine  Nietert  et  aL,  Appellees,  t.  Adela  Blank  et 

al.,  Appellants. 

1.  Equity,  §  185* — what  U  office  of  cross-bill.  The  office  of  a 
cross-bill  is  to  put  the  court  in  a  position  to  grant  affirmatlTQ  relief 
in  regard  to  the  matters  germane  to  the  subject-matter  of  the  orig- 
inal bill  which  could  not  be  granted  on  the  original  bill  and  answer. 

2.  Equity,  §  479* — how  decree  should  he  bused.  A  decree  in 
chancery  is  to  be  based  not  only  on  the  bill  but  on  the  answer  and 
all  the  pleadings  in  the  case  and  should  properly  respond  to  these 
as  a  whole. 

3.  Equity,  §  190* — when  cross-bill  improper.  Where  a  defendant 
in  a  suit  in  chancery  can  make  his  answer  sufficient  to  protect  all 
his  rights  in  the  suit,  he  will  not  be  allowed  to  usurp  the  functions 
of  the  bill  by  the  use  of  a  cross-bill. 

4.  Equity,  §  189* — when  ttse  of  cross-bill  proper,  A  cross-bill  is 
a  mode  of  defense,  and  is  the  proper  method  of  bringing  to  the 
attention  of  the  court  the  necessity  of  affording  defendant  relief 
concerning  the  subject-matter  of  the  litigation  different  from  that 
sought  by  the  complainants,  or  where  the  defense  desires  a  dis- 
covery, or  where  facts  occurring  subsequently  to  the  filing  of  the 
answer  are  material  to  the  defense. 

5.  Appeal  and  ebbob,  §  1258* — when  defendants  may  not  com- 
plain of  decree  allowing  costs  out  of  complainants'  share  in  parti- 
tion action.  In  a  suit  in  chancery  for  partition  of  an  estate  devised 
to  seven  children  of  testator,  where  four  are  complainants  and 
three  are  defendants,  the  fact  that  in  a  decree  granting  the  prayer 
of  the  bill  a  solicitor's  fee  was  allowed  to  a  trustee  under  deeds  of 
trust  made  by  the  complainants,  which  is  also  joined  as  defendant, 
but  does  not  appeal,  such  fee  to  be  paid  out  of  the  shares  of  the 
complainants,  is  not  a  matter  affecting  the  rights  of  defendants 
on  their  appeal,  of  which  they  can  complain. 

6.  Pabtition — when  informalities  in  decree  will  not  work  a  re- 
versal. Informalities  in  a  decree  of  partition  which  are  not  of  a 
serious  nature  will  not  work  a  reversal  where  equity  and  the  best 
interests  of  parties  demand  an  affirmance. 

Appeal  from  the  City  Court  of  East  St.  Louis;  the  Hon.  W.  M. 
Vandeventeb,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.  Affirmed.  Opinion  filed  April  17,  1916.  Rehearing 
denied  May  25,  1916. 

•Be«  nilnots  Notes  Digest,  Vols.  XI  to  XV,  Mid  Cvmiil*tive  Quarterly,  ir*me 
topic  Mid  aeetion  niunber. 
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T.  M.  Webb  and  W.  E.  Knowlbs,  for  appellants. 
Keefe  &  Sullivan,  for  appellees. 

Mr.  Presiding  Justice  Higbbe  delivered  the  opinion 
of  the  court. 

Henry  Ziegenhein  was  the  owner  of  a  large  busi- 
ness block  in  East  St.  Louis,  Illinois.  He  died  March 
17,  1910,  intestate,  leaving  as  his  only  heirs  at  law, 
Katherine  Nietert,  Anna  L.  Walker,  Emma  Z.  Jostes, 
Clara  DeHaan  and  Adela  Blank,  his  daughters,  and 
two  sons,  Henry  Ziegenhein  and  Fred  W.  Ziegenhein. 
The  four  sisters  first  above  mentioned  filed  a  bill  to 
the  March  term,  1914,  of  the  City  Court  of  East  St. 
Louis,  to  partition  the  property,  making  the  other  sis- 
ter, two  brothers,  the  Illinois  State  Trust  Company, 
Harry  G.  Redmon,  a  tenant,  and  certain  other  tenants 
or  subtenants,  defendants  to  the  bill.  Adela  Blank, 
Henry  Ziegenhein  and  Fred  W.  Ziegenhein,  the  three 
heirs  at  law  who  are  made  defendants,  answered  the 
bill  and  also  filed  a  cross-bill,  making  the  complainants 
in  the  original  bill,  the  Illinois  Trust  Company  Bank, 
the  tenants  and  subtenants,  who  were  defendants  in 
the  original  bill  and  certain  other  subtenants,  parties 
defendant  thereto.  After  the  filing  of  the  cross-bill, 
the  case  was  referred  to  the  master  in  chancery  to  take 
the  proof  and  report  his  conclusions.  A  day  was  set 
in  vacation  after  the  March  and  prior  to  the  May  term 
of  court  and  the  master  in  chancery  took  the  testimony 
of  a  number  of  witnesses,  continuing  to  do  so  until  the 
12th  day  of  May.  The  May  term  convened  on  May 
10th  and  an  order  was  then  entered  setting  aside  the 
order  of  reference  and  a  rule  entered  against  defend- 
ants in  the  cross-bill  to  answer.  On  May  15th,  an  or- 
der of  default  was  entered  against  those  not  answering 
and  the  case  again  referred,  and  it  was  ordered  that 
all  testimony  theretofore  taken  should  stand  as  far  as 
applicable  and  that  the  master  report  his  conclusions 


30  APPELUITB   COUBTS   OF   ILLINOIS. 

Nietert  v.  Blank,  199  111.  App.  28. 

and  recommend  a  decree.  In  the  original  bill  it  was 
charged  that  all  the  heirs  had  deeded  their  interests 
to  the  Illinois  State  Trust  Company  as  trustee;  that 
the  same  was  done  only  that  the  Trust  Company  should 
act  as  their  financial  agent  and  that  the  conveyance 
did  not  give  the  Trust  Company  title  by  purchase  but 
only  constituted  an  agency.  Complainants  in  the  cross- 
bill, in  answering  the  original  bill,  denied  they  had  so 
deeded  their  interests  in  trust,  but  alleged  that  Clara 
DeHaan  had  deeded  her  interest  to  said  Trust  Com- 
pany and  that  it  had  delivered  to  her  a  declaration  of 
trust  setting  out  the  purpose  of  such  conveyance  and 
stating  it  was  to  have  one  per  cent,  of  the  amount  re- 
ceived from  said  property  as  compensation;  that  at 
any  time  the  trust  should  be  terminated  at  her  request ; 
that  Katherine  Nietert,  Anna  L.  Walker  and  Emma  Z. 
Jostes  had  made  similar  deeds  of  trust  except  that  in 
their  deeds  the  trustee  was  to  receive  two  per  cent  of 
the  amount  collected  as  compensation.  The  same  mat- 
ters were  set  out  in  the  cross-bill,  and  said  bill  further 
alleged  that  the  trusteeship  of  the  Clara  DeHaan  in- 
terest could  only  be  terminated  upon  the  written  con- 
sent of  the  Illinois  State  Trust  Company  Bank,  also 
that  if  the  trustee  had  to  bring  legal  proceedings,  it 
should  have  reasonable  compensation  for  its  attorney. 
The  cross-bill  continuing  stated,  none  of  the  parties 
holding  such  declarations  of  trust  had  filed  a  request 
to  have  the  same  terminated,  and  that  to  sell  the  prop- 
erty while  said  trusteeship  existed  would  decrease  the 
rights  and  interests  of  the  cross-complainants  therein. 
The  cross-bill  also  named  as  defendants  other  parties 
having  interests  in  the  premises  as  tenants,  who  were 
not  made  defendants  to  the  original  bill.  The  master 
in  chancery  in  his  report  found  that  the  declarations  of 
trust  above  referred  to  were  delivered  up  for  cancel- 
lation on  April  23,  1915,  and  that  afterwards  on  May 
6,  1915,  the  same  were  cancele'd  by  the  Illinois  State 
Trust  Company  and  that  said  Trust  Company  had  no 
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interest  in  tlie  property ;  that  said  declaration  of  trust 
provided  for  a  reasonable  solicitor's  fee  in  case  of  the 
trustee  being  made  a  party  to  any  proceedings  in  court 
and  that  it  should  be  allowed  two  hundred  and  fifty 
dollars  for  such  fee,  to  be  paid  out  of  the  shares  of 
those  who  held  declarations  of  trust.  He  also  found 
that  those  who  were  named  as  defendants  in  the  cross- 
bill, who  were  not  made  parties  to  the  original  bill, 
were  sublessees  under  Harry  Qt.  Redmon,  who  was  a 
defendant  to  the  original  bill.  Objections  were  filed  to 
the  report  before  the  master  and,  upon  being  over- 
ruled, were  filed  as  exceptions  before  the  court.  The 
court  overruled  the  exceptions  and  entered  a  decree 
of  partition  following  the  findings  of  the  master,  and 
sustaining  his  report.  It  also  determined  the  rights 
of  Harry  6.  Redmon  as  lessee,  found  that  certain  per- 
sons were  sublessees  under  him,  that  the  property  be- 
longed to  the  said  seven  heirs  at  law  subject  to  said 
leases  and  granted  partition  and  appointed  commis- 
sioners to  make  the  same.  Appellants  claim  that  the 
court  erred  in  granting  relief  on  the  prayer  of  the 
original  bill  instead  of  on  the  cross-bill,  insisting  that 
it  was  only  under  the  allegations  of  the  latter  that  the 
decree  could  be  supported. 

The  oflSce  of  a  cross-bill  is  to  put  the  court  in  posi- 
tion to  grant  afl&rmative  relief  in  regard  to  the  mat- 
ters germane  to  the  subject-matter  of  the  original 
bill  that  could  not  be  granted  on  the  original  bill  and 
answer,  for  it  is  to  be  remembered  that  a  decree  is  not 
based  on  the  bill  alone  but  also  on  the  answer  and  all 
the  pleadings  in  the  case.  The  decree  should  properly 
respond  to  these  as  a  whole.  Where  the  answer  can 
be  made  sufficient  to  protect  all  of  a  defendant's  rights 
in  the  suit,  he  should  not  be  permitted  to  usurp  the 
functions  of  the  original  bill  by  the  use  of  a  cross-bill. 
The  complainants  in  the  cross-bill  in  this  suit  asked 
for  partition  of  the  premises  in  question  as  did  the 
complainants  in  the  original  bill.    It  is  said  in  Roby 
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V.  South  Park  Com'rs,  252  111.  575:  '*A  cross-bill  is 
a  mode  of  defense.  Where  it  is  necessary  for  a  de- 
fendant to  have  relief  concerning  the  subject-matter 
of  the  litigation  different  from  that  sought  by  the  com- 
plainants, where  it  is  necessary  to  the  defense  to 
obtain  somje  discovery  or  where  facts  occurring  subse- 
quently to  the  filing  of  an  answer  are  material  to  the 
defense,  a  cross-bill  is  the  proper  method  of  bringing 
these  matters  to  the  attention  of  the  court.  It  is  only 
where  complete  justice  cannot  be  done  on  the  original 
bill  and  answer  that  a  cross-bill  is  proper.  If  the  same 
matter  is  equally  available  by  way  of  answer  the  cross- 
bill is  unnecessary.''  In  Newberry  v.  Blatchford,  106 
HI.  584,  where  the  Attorney  General  filed  a  cross-bill 
asking  substantially  the  same  relief  as  the  original  bill, 
the^court  said:  **The  cross-bill  in  this  case  was  for  no 
purpose  the  law  permits  such  a  bill  to  be  used.  No  dis- 
covery was  sought  and  no  relief  was  asked  that  was 
not  attainable,  if  at  all,  on  his  answer.  This  is  stating 
no  new  rule  of  practice.  It  was  decided  by  this  court, 
as  long  ago  as  in  Morgan  v.  Smith,  11  111.  194,  a  de- 
fendant will  not  be  permitted  to  file  a  cross-bill  when 
his  rights  are  fully  disclosed  in  his  answer  in  response 
to  the  allegations  of  the  biU,  and  might  be  fully  pro- 
tected by  the  court  on  the  hearing  of  the  original  bill, 
and  the  cross-bill  of  defendant  was  held  to  have  been 
properly  stricken  out  of  the  record,  because  it  was  in 
violation  of  proper  practice.  *  *  *  It  is  not  under- 
stood the  practice  in  chancery  will  permit  a  defendant 
to  file  a  cross-bill  praying  the  same  thing  may  be  done 
as  is  sought  to  be  accomplished  by  the  original  bill." 
Our  Supreme  Court  held  it  to  be  the  undoubted  rule  in 
Howe  V.  South  Park  Com'rs,  119  HI.  101 :  **That  on  a 
bill  for  partition,  where  the  defendants  claim  the  same 
relief  for  themselves  as  is  sought  by  the  original  bill, 
no  cross-bill  is  necessary.  Whatever  relief  the  defend- 
ants may  be  entitled  to,  against  the  complainants,  in  a 
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bill  for  partition,  may  be  obtained  by  them  on  an- 
swer. ' ' 

We  find  on  examination  of  the  cross-bill  that  it  asked 
for  no  relief  which  conld  not  have  been  obtained  under 
the  original  bill  and  answer  thereto.  It  was  substan- 
tially the  same  as  the  original  bill  except  the  complain- 
ants therein  prayed  that  certain  deeds  of  conveyance 
to  and  declarations  of  trust  by  the  Illinois  State  Trust 
Company,  trustee,  and  the  Illinois  State  Bank,  be  de- 
clared a  burden  and  cloud  on  the  interests  of  the  cross- 
complainants  in  said  premises  and  that  in  case  of  a 
sale  of  said  property,  such  interest  be  ascertained  and 
that  the  declarations  of  trust  be  delivered  up  and  can- 
celed; and  also  made  certain  persons  defendant,  who 
were  subtenants  of  Harry  Qt.  Redmon,  who  was  a  les- 
see. It  appeared  from  the  proofs  that  the  Illinois 
State  Trust  Company  (Bank)  was  formeriy  the  Illi- 
nois State  Bank,  and  that  this  institution  had  released 
all  of  the  interest  which  it  is  alleged  to  bave  acquired 
in  the  premises  in  question  before  there  was  any  ref- 
erence of  the  cause  to  the  master  in  chancery,  but  even 
if  this  release  had  not  been  made,  the  heirs  who  exe- 
cuted the  trust  deed  were  parties  to  the  original  bill, 
and  whatever  order  was  necessary  to  define  their 
rights  or  those  of  the  trustee  could  properly  be  made 
under  the  original  bill  and  the  answer  thereto.  It  also 
appeared  that  Redmon,  who  had  the  lease  on  the  prem- 
ises, answered  the  original  bill ;  that  the  others  entered 
their  appearance  and  that  Redmon  paid  rent  for  the 
entire  building  occupied  by  them,  and  his  rights  were 
fully  defined  and  protected  in  the  decree.  The  fact 
that  a  solicitor's  fee  was  allowed  the  Trust  Company 
out  of  the  shares  of  the  original  complainants  who  had 
constituted  the  trust  does  not  affect  the  rights  of  ap- 
pellants here,  and  they  cannot  be  heard  to  complain. 
There  were  some  informalities  in  the  decree  of  parti- 
tion, but  they  were  not  of  such  a  serious  nature  as  to 
call  for  a  reversal  of  the  decree,  and  we  are  of  opinion 
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that  equity  and  the  best  interests  of  those  interested 
in  the  property  demand  that  the  decree  of  partition 
be  affirmed. 

Decree  affirmed. 


William  J.  Weger  et  al..  Appellees,  t.  Western  Supply 
&  Wrecking  Company,  Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Crawford  county;  the  Hon. 
Charles  H.  Milleb,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1915.  Reversed  with  finding  of  facts.  Opinion  filed 
April  17,  1916. 

Statement  of  the  Case. 

Action  by  William  J.  Weger  et  al.,  plaintiffs,  against 
the  Western  Supply  and  Wrecking  Company,  defend- 
ants, in  the  Circuit  Court  of  Crawford  county,  to  re- 
cover rentals  on  an  oil  and  gas  lease  on  plaintiffs' 
farm.  From  a  judgment  for  plaintiffs  for  one  hun- 
dred and  fifty  dollars,  defendant  appeals. 

McCabty  &  Abnold,  for  appellant. 

JoNBs  &  Jones,  for  appellees. 

Mr.  PREsroiNG  Justice  Higbee  delivered  the  opinion 
of  the  court 

Abstract  of  the  Decision. 

1.  Landlord  and  tenant,  §  325* — when  evidence  eutldent  to 
show  superseding  of  contract  hy  new  one  not  entitling  landlord  to 
rent    In  an  action  to  recover  for  breach  of  a  lease  of  land  demised 

•See  Ulinots  Notes  Dlirett,  VoU.  XI  to  XV,  aad  Camulatlve  Quarterly,  mme 
topic  Mid  eectlon  number. 
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for  the  production  of  oil  and  gas,  where  it  appeared  that  the  lease 
contained  a  covenant  to  pay  plaintiffs  an  agreed  rental  and  to 
supply  them  with  gas  for  domestic  use  without  cost,  "while  the 
product  of  each  well  in  which  gas  only  is  found  shall  be  marketed 
from  said  premises;"  that  the  lease  was  assigned  and  the  assignee 
drilled  a  well  which  produced  gas  only,  which  was  marketed  for 
general  consumption;  that  the  lease  was  afterwards  assigned  to 
defendant;  that  the  flow  of  gas  becoming  insufficient  to  supply 
plaintiffs  if  allowed  to  go  into  defendant's  commercial  line,  plain- 
tifte  shut  it  off  from  the  line,  and  for  some  time  used  the  gas  with- 
out cost;  that  later  an  arrangement  was  made  whereby  the  owner 
of  land  on  which  there  were  strong  gas  wells  which  were  owned 
by  defendant  secured  the  right  to  use  gas  from  plaintiffs'  well 
without  cost  for  domestic  purposes  so  as  to  Increase  the  pressure 
In  def aidant's  commercial  line  from  the  wells  on  such  other  per- 
son's land,  defendant  agreeing  not  to  take  up  the  pipe  from  the 
well  aa  intended,  which  would  have  prevented  plaintiffs  from  using 
the  gas,  but  to  allow  it  to  remain  with  the  well  shut  off  from  de- 
fendant's commercial  line;  and  plaintiffs  claimed  that  the  gas  used 
by  such  other  person  was  "marketed"  within  the  meaning  of  the 
lease,  entitling  them  to  rental,  held  that  under  the  evidence  the 
lease  was  superseded  by  the  new  arruigement,  and  that  plaintiffs 
could  not  recover  for  rental 

2.  Appeal  and  ebbos,  §  1802* — when  case  reversed  without  re- 
manding. Where  the  evidence  shows  that  plaintiffs  have  no  cause 
of  action,  the  cause  will  not  be  remanded  when  reversed  on  appeal. 


Frank  Williams,  Appellee,  t.  H.  W.  Moehlman,  Appel- 
lant. 

(Not  to  be  reported  in  full.) 

Appeal  fom  the  Circuit  Court  of  Marion  county;  the  Hon.  Thomas 
M.  Jett,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1915.    Affirmed.    Opinion  filed  April  17,  1916. 

Statement  of  the  Case. 

Action  by  Frank  Williams,  plaintiflF,  against  H.  W. 
Moehlman,'  defendant,  in  the  Circuit  Court  of  Marion 

•See  nilnols  Notes  Dlgeet,  Vols.  XI  to  XV,  and  CnmuUitlTe  Qoarterlj,  game 
topie  and  eeetlon  nmnber. 
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county,  to  recover  for  breach  of  a  contract  by  which 
plaintiff  agreed  to  manufacture  and  defendant  to  pur- 
chase certain  ironing  boards.  From  a  judgment  for 
plaintiff  for  $22.50,  defendant  appeals. 

Chables  H.  Holt,  for  appellant. 

W.  A.  Mills,  for  appellee. 

Mb.  PBEsroiNG  Justice  Higbee  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Tbiai^  f  153* — when  weight  of  evidence  for  jury.  It  is  the 
province  of  the  jury,  who  see  the  witnesses  and  hear  them  testify, 
to  weigh  the  evidence  of  the  respective  parties  when  the  evidence 
Is  conflicting. 

2.  Sales,  §  329* — when  evidence  sufficient  to  sustain  finding  that 
contract  was  suhstantidlly  complied  vnth.  In  an  action  to  recover 
the  contract  price  of  ironing  hoards  manufactured  hy  plaintiff  at 
defendant's  request,  where  the  defense  was  that  the  contract  was 
not  substantially  complied  with,  and  where  the  evidence  was  con- 
flicting, evidence  examined  and  held  to  warrant  the  Jury  in  finding 
a  verdict  for  plaintiif. 

3.  Sales,  §  330* — when  instruction  as  to  presumption  of  accept- 
ance of  goods  correct.  In  an  action  to  recover  the  contract  price 
of  ironing  boards  manufactured  by  plaintiff  at  defendant's  request, 
an  instruction  that  if  after  the  completion  of  the  work  defendant 
called  and  inspected  it  and  accepted  part  of  the  goods  and  agreed 
to  pay  for  all  of  it*  he  is  presumed  to  have  accepted  all  of  the 
work,  held  correct. 

4.  Appeal  and  ebbob,  $  1523* — when  error  in  one  of  series  of 
instructions  harmless.  The  fact  that  in  one  of  a  series  of  instruc- 
tions there  exists  a  slight  ambiguity  is  not  ground  of  reversal  where 
appellant's  rights  were  so  fully  covered  by  other  instructions  that 
the  Jury  could  not  have  been  misled. 

6.  Appeal  and  ebbob,  S  1474* — when  stating  of  conclusion  hy 
witness  harmless  error.  It  is  not  reversible  error  to  permit  a 
plaintiff  to  state  his  conclusion  as  to  whether  defendant  had  made 
an  objection  as  to  the  character  of  goods  delivered  in  performance 
of  the  contract  sued  on  where  such  witness  also  testifies  to  all 

*S«6  lUlnoto  Not«0  DlKeat,  VoU.  XI  to  XV,  and  Cumulative  Quarterly,  eame 
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the  conversation  which  took  place  at  the  time  when  the  objection 
was  alleged  to  have  been  made. 

6.  Appeal  and  ebbob,  §  1498* — when  exclusion  of  evidence  hamu 
Jess  error.  It  is  not  reversible  error  to  sustain  an  objection  to 
questions  asked  of  witnesses  where  the  same  witnesses  were  after- 
wards permitted  to  answer  similar  questions  so  that  the  evidence 
sought  to  be  brought  out  by  the  questions  was  properly  presented 
to  the  Jury. 


Doeia  Barton,  Appellee,  t«  Mattie  Hayden,  Administra* 

trix,  et  al..  Appellants. 

1.  Witnesses,  §  95* — lohere  mortgagor  not  competent  witness  in 
suit  to  annul  mortgage  as  cloud  on  title.  In  a  suit  in  chancery 
to  annul  a  mortgage  as  a  cloud  on  title,  where  a  cross-bill  is  filed 
by  the  administratrix  of  the  mortgagee  to  foreclose  the  mortgage, 
the  testimony  of  the  mortgagor  is  not  competent  to  prove  a  defense 
to  the  cross-bill,  such  mortgagor  not  being  within  any  of  the  ex- 
ceptions to  section  2  of  the  Evidence  Act  (J.  &  A.  If  5519),  relating 
to  the  competency  of  the  testimony  of  interested  witnesses  in  suits 
where  the  adverse  party  sues  or  defends  as  trustee,  etc. 

2.  Appeal  and  ebbob,  §  1301* — when  presumed  chancellor  did  not 
consider  incompetent  evidence.  Where  the  competent  evidence  in 
a  suit  in  chancery  is  sufficient  to  sustain  the  decree,  such  decree 
will  not  be  reversed  on  account  of  the  admission  of  incompetent 
evidence,  the  presumption  being  that  the  chancellor  did  not  con- 
sider the  incompetent  evidence  in  arriving  at  his  decision. 

3.  Tbial,  §  286* — when  chancellor  may  disregard  evidence.  In 
a  suit  in  chancery  it  is  the  correct  practice  for  the  chancellor,  who 
is  the  Judge  both  of  the  law  and  evidence,  to  regard  no  portion  of 
the  evidence  which  is  immaterial  or  illegal,  and  to  decide  the  case 
on  the  legal  evidence  alone. 

4.  Appeal  and  ebbob,  §  1772* — when  case  not  reversed.  Where 
several  persons  are  made  parties  to  a  bill  and  all  are  served  with 
process,  while  but  one  appeals,  there  must  have  been  some  error 
prejudicial  to  the  rights  of  appellant  in  order  to  warrant  a  reversal. 
It  being  taken  as  granted  that  parties  served  with  process  and  not 
appealing  acquiesced  in  the  action  of  the  trial  court. 


•See  niinola  Notes  Dl|pe«t,  Volt.  XI  to  XV.  and  Cumulative  Quarterly,  same 
topie  and  section  numlKnr. 
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5.  Bills  and  notes,  §  109* — what  constitutes  neeotiahle  instru- 
ment. In  order  to  be  negotiable  either  at  common  law  or  under  our 
statute,  an  instrument,  draft,  bill  of  exchange  or  promissory  note 
must  be  payable  unconditionally,  and  any  condition  attached  to  Its 
payment  destroys  its  negotiability. 

6.  Assignment,  §  22* — when  assignment  does  not  vest  title  in 
assignee.  An  assignment  of  an  instrument  promising  the  payment 
of  money,  which  promise  is  burdened  with  a  condition  as  to  pay- 
ment, does  not  vest  title  in  the  assignee  so  as  to  enable  such 
assignee  to  maintain  an  action  in  his  own  name. 

7.  Bills  and  notes,  §  13* — what  does  not  constitute  hill  or  note. 
If  an  order  or  promise  to  pay  money  be  payable  provided  terms 
mentioned  are  complied  with,  or  provided  a  certain  act  be  done,  such 
instrument  is  not  a  bill  or  a  note. 

8.  Bills  and  notes,  §  92* — when  w^emMrandum  on  till  or  note 
part  thereof,  A  memorandum  on  a  bill  or  note  either  after  the 
signatures  indorsed  on  the  back  or  written  in  the  margin,  if  con- 
temporaneous with  the  execution  of  the  instrument  and  by  agree- 
ment of  the  parties,  is  a  part  of  the  instrument,  and  binds  parties 
as  though  introduced  in  the  body  of  the  instrument. 

9.  Bills  and  notes,  §  92* — when  party  m^y  show  purpose  of 
memorandum  on  hill  or  note.  It  is  competent  for  any  party  to  a 
bill  or  note  to  show  when  and  for  what  purpose  a  memorandum 
appearing  on  the  Instrument  was  made,  as  affecting  Its  negotiability. 

10.  Bills  and  notes,  S  92* — when  memorandum  on  note  part 
thereof,  A  memorandum  on  a  promissory  note  that  the  note  is 
secured  by  mortgage  and  is  payable  out  of  a  certain  fund  as  therein 
provided  is  part  of  the  note,  although  appearing  after  the  signature 
of  the  maker. 

11.  Bills  and  notes,  %  92* — when  note  containing  memorandum 
of  mortgage  construed  toith  mortgage.  Where  a  note  contains  a 
memorandum  that  the  note  is  secured  by  mortgage  and  is  payable 
out  of  a  certain  fund  as  provided  therein,  it  is  to  be  considered 
in  connection  with  provisions  of  the  mortgage. 

12.  Witnesses,  §  106* — when  m,ortgagee  competent  witness  in 
hehalf  of  m^ortgagor  in  suit  to  annul  mortgage.  In  a  suit  in  equity 
to  annul  a  mortgage  as  a  cloud  on  title,  where  the  administratrix 
of  the  assignee  of  the  mortgagee  files  a  cross-bill  to  foreclose  the 
mortgage,  the  testimony  of  the  mortgagee  is  competent  evidence 
on  behalf  of  the  mortgagor  under  section  2  of  the  Evidence  Act 
(J.  &  A.  If  5519),  relating  to  the  competency  of  the  testimony  of 
interested  persons  in  suits  where  the  adverse  party  sues  or  defends 
as  trustee,  etc. 

•See  Ulinoia  Notes  Dlsett,  Vols.  XI  to  X\',  and  Cumulative  Quarterly,  eainc 
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13.  Biixs  AND  NOTES,  $  440* — When  evidence  suJOMent  to  9h6v) 
non-negotiaMlity  of  note,  A  note  oontaining  a  memorandum  that  the 
note  to  secured  by  mortgage  and  payable  out  of  a  certain  fund 
mentioned  therein,  which  mortgage  provides  that  the  note  shall 
be  paid  out  of  certain  funds  to  be  collected  from  a  third  person, 
is  shown  to  be  conditional  and  therefore  not  negotiable  by  evidence 
that  the  note  was  payable  by  the  maker  only  in  case  the  mortgagee 
failed  to  collect  the  fund  from  such  other  person. 

14.  MoRTOAGES,  §  168* — ujhen  assignee  of  mortgage  securing  note 
may  not  maintain  action  on  note.  The  assignee  of  a  mortgage 
securing  a  note  which  is  conditional  as  to  the  promise  of  payment 
does  not  take  title  to  the  note  as  negotiable  paper,  and  no  action 
can  be  maintained,  either  in  his  name  or  in  the  name  of  hto  legal 
representative,  to  collect  the  same. 

15.  MoBTOAGES,  S  384* — when  decree  of  foreclosure  l>y  assignee 
of  mortgagee  denied.  Where. a  bill  to  brought  to  annul  a  mortgage 
as  a  cloud  on  title  and  tl\e  administratrix  of  the  assignee  of  the 
mortgagee  files  a  cross-bill  to  foreclose,  the  cross-bill  is  properly 
dismissed  when  it. appears  that  the  note  secured  by  the  mortgage 
to  conditional  as  to  pajrment 

16.  MoBTGAOES,  S  169* — when  mortgage  lien  enforceable  hy  mort- 
gagee for  assignee  of  debt.  Where  a  note  secured  by  mortgage  on 
an  undivided  interest  in  real  estate  is  unenforceable  in  the  hands 
of  the  administratrix  of  the  assignee  of  the  mortgagee  because 
burdened  with  a  condition  as  to  payment,  yet  the  mortgage  is  a 
lien  on  the  property  if  rights  in  the  property  are  given  in  the 
mortgage  which,  on  compliance  with  conditions,  the  mortgagee 
may  enforce. 

Appeal  from  the  Circuit  Court  of  Blarion  county;  the  Hon. 
Thomas  M.  Jbtt,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1915.  Afllrmed  in  part,  reversed  in  part  and  re- 
manded.   Opinion  filed  April  17,  1916. 

Charles  H.  Holt,  for  appellants. 
Samuel  L.  Dwight,  for  appellee. 

Mr.  Presiding  Justice  Bjgbee  delivered  the  opinion 
of  the  court. 

Appellee,  Docia  Barton,  filed  a  bill  in  chancery 
against  Daniel  Hayden,  W.  W.  Hyde  and  William  Bar- 
ton.   The  first  part  of  her  bill  related  to  matters  be- 

•8«e  minote  NotM  Divert*  Vols.  XI  to  XV,  and  CumalatiTe  Qnarterlj,  same 
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tween  William  Barton,  her  former  husband,  from 
whom  she  had  been  divorced,  and  herself  as  to  ali- 
mony, but  he  was  not  served  with  summons,  so  that 
those  matters  were  not  adjudicated  and  are  not  mate- 
rial here.  The  second  part  of  the  bill  sought  to  cancel 
and  set  aside,  as  a  cloud  on  her  title,  a  mortgage  given 
by  appellee  to  W.  W.  Hyde  on  her  undivided  one-half 
of  a  certain  lot  in  Centralia,  Illinois,  on  the  ground 
that  there  was  no  consideration  for  the  same.  Daniel 
Hayden  died  after  the  commencement  of  the  suit,  and 
Mattie  Hayden,  the  administratrix  of  his  estate,  was 
substituted  as  a  defendant  in  his  stead.  She  filed  an 
answer  to  the  biU  alleging  the  assignment  of  the  note 
secured  by  the  mortgage,  without  notice  of  defense  be- 
fore maturity  by  W.  W.  Hyde,  the  payee,  to  her  intes- 
tate, Daniel  Hayden.  She  also  filed  a  cross-bill  in  the 
suit  against  appellee,  seeking  to  foreclose  the  mort- 
gage. Upon  the  hearing  a  decree  was  entered  dis- 
missing the  cross-bill  for  want  of  equity,  and  it  was 
further  found  and  decreed  that  said  mortgage  was  not 
a  lien  against  appellee's  undivided  interest  in  the  lot 
in  question  but  was  as  to  the  same  null  and  void.  From 
this  decree  said  administratrix  has  prosecuted  this  ap- 
peal, insisting  the  decree  should  be  reversed,  because 
the  court  erred  in  permitting  appellee  to  testify  in  the 
case,  also  in  dismissing  the  cross-bill  and  in  finding 
the  mortgage  was  not  a  lien  upon  the  property. 

The  only  evidence  introduced  on  the  trial  by  appellee 
was  her  own  testimony  and  three  exhibits  relating  to 
the  divorce  proceedings.  It  is  urged  by  appellant  that 
under  section  2  of  the  chapter  in  our  statute  on  evi- 
dence and  depositions  (J.  &  A.  ^  5519),  appellee  was 
not  competent  to  testify  against  appellant,  unless  her 
testimony  was  included  within  one  of  the  exceptions 
to  said  section.  The  record  shows  that  her  testimony 
was  general  in  character  and  was  introduced  as  a 
defense  to  the  note  and  mortgage  held  by  the  adminis- 
tratrix who  sued  as  an  adverse  party.    We  find  no  ex- 
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ception  to  the  statute  that  would  permit  her,  under 
these  circumstances,  to  testify  and  must  therefore 
hold  that  her  testimony  was  incompetent.  This  hold- 
ing is  in  line  with  Stevens  v.  Hay,  61  111.  399.  In  that 
case  Stevens  and  wife  had  given  a  note  secured  by 
mortgage  to  procure  a  loan  of  money.  The  mortgagee 
assigned  the  note  and  mortgage  and  the  assignee  died. 
The  administrator  of  the  assignee  filed  a  bill  to 
foreclose  the  mortgage  and  it  was  there  held  that  the 
mortgagors,  Stevens  and  his  wife,  were  not  competent 
witnesses  to  prove  a  defense  as  against  the  adminis- 
trator of  the  assignee.  It  is  well  settled,  however,  in 
chancery  practice  that  where  the  competent  evidence  is 
suflScient  to  uphold  the  decree,  the  same  will  not  be  re 
versed  on  account  of  the  admission  of  incompetent 
evidence,  as  the  presumption  is  that  the  chancellor  did 
not  consider  the  evidence  which  was  incompetent  in 
arriving  at  his  decision. 

In  Stvift  V.  Castle,  23  111.  209,  it  was  said  by  our  Su- 
preme Court :  '  *  The  question  presented  upon  the  trial 
before  the  chancellor,  as  well  as  in  the  Appellate 
Court,  is,  upon  all  the  legitimate  evidence  in  the  cause, 
what  decree  should  be  rendered.  The  chancellor  being 
the  judge  of  both  the  law  and  evidence,  the  presump- 
tion is,  that  in  rendering  his  decree  he  will  only  regard 
that  which  is  legal  and  pertinent.  *  *  *  It  is  the 
correct  practice  for  the  chancellor,  after  the  evidence 
is  heard,  to  regard  no  portion  of  it  which  is  immate- 
rial or  illegal,  and  to  decide  the  case  alone  on  the 
legal  evidence  adduced.''  It  was  also  held  in  Trelea- 
ven  V.  Dixon,  119  IlL  548,  that  **In  chancery  cases,  the 
whole  record,  including  all  the  evidence  oflFered,  is  be- 
fore us,  and  we  are  required  to  assume  that  all  the 
incompetent  evidence  was  rejected,  and  all  the  compe- 
tent evidence  was  admitted  and  considered,  on  the  final 
hearing.  If  there  is  competent  evidence  in  the  record 
sufficient  to  sustain  the  decree,  it  must  be  affirmed ;  if 
not,  it  must  be  reversed,  and  this  without  regard  to 
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whether  the  chancellor  may  have  been  right  or  wrong 
m  his  views  as  to  the  competency  of  the  evidence  at 
the  hearing/'  (See  also,  Goelz  v.  Goelz,  157  111.  33.) 
We  must,  therefore,  consider  how  far  and  to  what  ex- 
tent the  decree  in  this  case  is  sustained  by  the  compe- 
tent evidence. 

The  only  evidence  introduced  in  behalf  of  appellee 
other  than  her  own  testimony  were  a  tax  receipt 
for  taxes  paid  by  her  in  Centralia  township,  Marion 
county,  Illinois,  which  covered  the  taxes  on  the  prop- 
erty in  question,  a  copy  of  the  order  for  temporary 
alimony  awarded  her  by  the  Circuit  Court  of  Marion 
county,  Indiana,  in  her  suit  for  divorce  against  her 
husband,  and  a  decree  for  divorce  against  her  hus- 
band rendered  by  the  same  court,  containing  an 
order  that  he  pay  her  $3  a  week  for  the  support  of 
her  minor  children,  whose  care  and  custody  were 
awarded  to  her,  a  certified  copy  of  which  was  filed 
for  record  in  Marion  county,  Illinois,  prior  to  the 
commencement  of  this  suit.  On  the  part  of  appellant 
the  note  and  mortgage  were  introduced,  the  former 
being  as  follows: 
^'$125.00.  Centralia,  HI.,  December  18,  1912. 

*'Six  months after  date,  for  value  received 

I promise  to  pay  to  the   order   of  William  W. 

Hyde the  sum  of  one  hundred  and  twenty-five 

dollars,  at  Centralia,  111 with  interest  at 

the  rate  of per  cent,  per  annum  from until 

paid.  Interest  payable annually.  Mrs.  D.  Bar- 
ton. This  note  secured  by  mortgage,  and  to  be  paid 
out  of  a  certain  fund  as  provided  in  said  mortgage. ' ' 

The  mortgage  was  in  the  usual  form  and  by  it  ap- 
pellee mortgaged  an  undivided  one-half  of  Lot  No.  2, 
Block  14,  in  Jones,  Gregory  and  Stickney's  Addition 
to  Centralia,  Illinois,  and  contained  the  following  con- 
dition: *'A  decree  having  been  rendered  against  one 
William  Barton  (owner  of  the  other  half  of  said  prop- 
erty) and  which  decree  has  been  placed  on  record  as 
a  lien  against  said  William  Barton's  interest  in  said 
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property,  it  is  agreed  that  grantee  herein  shall  collect 
the  amonnts  due  on  said  note  out  of  the  money  arising 
from  said  decree,  either  by  collecting  the  same  from 
said  William  Barton  or  enforcing  the  same  out  of  his 
half  of  said  property,  any  rents  realized  from  said 
property  after  payment  of  taxes,  repairs  and  other 
necessary  expenses,  one-half  of  net  remaining  amounts 
shall  be  applied  on  said  note.  When  note  so  paid  in 
full,  same  and  this  mortgage  shall  be  canceled,  sur- 
rendered and  released  by  said  grantee."  Both  the 
note  and  mortgage  were  assigned  by  W.  W.  Hyde,  the 
payee,  to  Daniel  Hayden  before  maturity.  Hyde  testi- 
fied on  behalf  of  appellants  that  appellee  agreed  to 
pay  him  $150  for  his  services  as  her  solicitor ;  that  he 
filed  the  bill  for  divorce,  obtained  an  order  for  tem- 
porary alimony  and  the  decree  for  divorce ;  that  at  her 
request  he  obtained  a  restraining  order  to  keep  her 
husband  from  in  any  way  interfering  with  her ;  that  he 
caused  the  husband  to  be  cited  to  appear  in  court  to 
compel  the  payment  of  the  amounts  he  was  ordered  to 
pay,  but  that  he  claimed  to  be  out  of  employment  and 
the  court  refused  to  make  an  order  compelling  him  to 
pay  the  same;  that  $25  solicitor's  fees  were  allowed 
him  by  the  court  in  the  divorce  proceedings,  which  he 
never  got,  and  that  the  note  and  mortgage  in  question 
here  were  for  the  balance  of  his  fees ;  that  he  sold  and 
transferred  the  same  to  Hayden  for  $110  iij  money. 
While  W.  W.  Hyde  was  made  a  defendant  and  served 
with  process,  as  well  as  Daniel  Hayden,  yet  the  admin- 
istratrix alone  appeals  from  this  decree,  and  therefore 
before  the  same  could  be  disturbed  here,  it  must  be 
found  that  some  error  was  committed  prejudicial  to 
the  rights  of  such  appellant,  and  it  is  to  be  taken  as 
granted  that  any  party  to  the  suit  served  with  process 
and  not  appealing,  acquiesced  in  the  action  of  the  trial 
court.  Schwartz  v.  Ritter,  186  111.  209 ;  Press  v.  Wood- 
ley,  160  IlL  433. 

Before  appellant  can  be  heard  to  complain  concern- 
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ing  the  dismissal  of  her  cross-bill,  it  must  appear  that 
the  contract  which  she  held  was  a  negotiable  instru- 
ment, which  could  be  legally  transferred  by  indorse- 
ment and  delivery.  **The  rule  governing  negotiable 
instruments,  to  make  them  assignable  under  our  stat- 
ute or  at  common  law,  is  that  the  instrument,  draft, 
bill  of  exchange  or  promissory  note  must  be  payable 
unconditionally,  and  that  any  condition  attached  to 
payment  destroys  negotiability,  and  an  assignment  of 
an  instrument  so  burdened  does  not  vest  title  in  the 
assignee  so  as  to  enable  such  assignee  to  maintain  an 
action  in  his  own  name.  Kingsbury  v.  Wall,  68  111.  311. 
Daniels  on  Negotiable  Instruments  states  the  rule  thus, 
vol.  1,  p.  34:  *The  instrument  must  be  payable  uncon- 
ditionally and  at  all  events  in  order  to  be  negotiable. 
If  the  order  or  promise  be  payable,  provided  terms 
mentioned  are  complied  with,  it  is  not  a  bill  or  note, 
and  likewise  if  payable  provided  a  certain  act  be 
done.' ''  Knights  <&  Ladies  of  Security  v.  Hibernian 
Banking  Ass'n,  137  111.  App.  175.  While  it  is  true  the 
note  in  question  is  in  its  terms  certain  as  to  amount 
and  time  of  payment  in  its  general  terms,  yet  there  is 
attached  to  it  the  statement,  *'this  note  secured  by 
mortgage,  and  to  be  paid  out  of  a  certain  fund  as  pro- 
vided in  said  mortgage,"  and  this  notation  is  shown  to 
have  been  put  on  the  note  by  the  parties  when  it  was 
executed..  In  VanZa/ndt  v.  Hopkins,  151  111.  248,  it  is 
stated:  '* There  seems  to  be  no  substantial  conflict 
in  the  authorities  that  a  memorandum,  either  after  the 
signatures  to  a  bill  or  note  endorsed  on  the  back  or 
written  on  the  margin  *  contemporaneously  with  the 
execution  of  the  instrument,  and  by  agreement  of  the 
parties,  will  form  a  part  of  their  contract,  and  bind 
them  the  same  as  if  introduced  into  the  body  of  the 
instrument.'  "  In  that  case  the  instrument  sued  on 
was  written  and  signed  as  a  promissory  note,  but  af- 
ter the  signatures  there  was  a  statement  showing  that 
the  note  was  given  for  the  purchase  of  a  certificate  of 
stock  in  a  manufacturing  company,  to  be  delivered 
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simultaneously  with  the  payment  of  the  money  named 
in  the  note,  and  it  was  held  that  as  the  money  was  to 
be  paid  upon  the  contingency  of  the  readiness  and 
ability  of  the  payee  to  deliver  the  stock,  that  affected 
and  destroyed  the  negotiability  of  the  instrument ;  and 
it  is  also  held  that  it  was  competent  for  either  party  to 
show  by  parol  when  and  for  what  purpose  the  memo- 
randum was  made.  It  therefore  appears  that  the 
memorandum  upon  the  note  in  question  was  a  part  of 
the  contract  and  its  purpose  was  subject  to  parol  ex- 
planation. The  provision  in  the  mortgage  to  which  the 
note  referred  to  should  also  be  considered  in  connec- 
tion with  the  condition  named  in  the  note.  The  provi- 
sion in  the  mortgage  concerning  the  collection  of  the 
note  was  that  the  **  grantee  herein  shall  collect  the 
amounts  due  on  said  note  out  of  the  money  arising 
from  said  decree,  either  by  collecting  the  same  from 
said  William  Barton  or  enforcing  the  same  out  of  his 
half  of  said  property,  any  rents  realized  from  said 
property  after  payment  of  taxes,  repairs  and  other 
necessary  expenses,  one-half  of  net  remaining  amounts 
shall  be  applied  on  said  note. " 

W.  W.  Hyde,  whose  testimony  was  competent  evi- 
dence, also  stated  when  explaining  the  condition  at- 
tached to  the  note:  **If  Barton  paid  she  was  to  be 
relieved,  if  he  did  not  pay  she  was  to  pay. ' '  The  ne- 
gotiability of  this  instrument  was  therefore  destroyed 
as  the  promise  of  payment  was  conditional  and  not 
certain  as  required  in  negotiable  instruments.  Daniel 
Hayden  therefore  could  not  take  title  to  the  note  as 
negotiable  paper,  and  suit  could  not  be  sustained  to 
collect  the  same,  either  in  his  name  or  that  of  his  legal 
representative.  It  follows  that  the  court  below  prop- 
erly dismissed  the  cross-bill  of  appellant,  and  its  action 
in  so  doing  must  be  aflSrmed.  It  does  not  follow,  how- 
ever, that  the  court  was  right  in  granting  the  relief 
prayed  for  by  appellee  and  in  holding  that  the  mort- 
gage was  not  a  lien  against  appellee 's  undivided  inter- 
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est  in  the  lot  in  question  but  as  to  the  same  was  null 
and  void.  While  the  note  in  question  was  not  negotia- 
ble, as  we  have  above  held,  yet  it  and  the  mortgage 
given  to  secure  it  on  their  face  gave  Hyde,  the  payee 
and  mortgagee,  certain  rights  which,  all  conditions  be- 
ing complied  with,  he  was  entitled  to  enforce.  And 
this  especially  applies  to  that  portion  of  the  condition 
in  the  mortgage  which  provides  that,  ^*Any  rents  real- 
ized from  said  property  after  payment  of  taxes,  repairs 
and  other  necessary  expenses,  one  half  of  net  remain- 
ing amounts  shall  be  applied  on  said  note.''  The 
testimony  of  appellee  being  incompetent  as  against 
appellant,  there  was  no  proof  which  sustained  her 
claim  that  the  note  was  without  consideration. 

That  portion  of  the  decree  which  grants  the  relief 
prayed  for  in  the  original  bill  and  declares  that  the 
mortgage  in  question  is  no  lien  against  the  undivided 
interest  of  appellee  in  the  lot  referred  to,  and  holds 
such  mortgage  null  and  void,  is  reversed  and  the  cause 
remanded  for  such  further  proceedings  as  the  parties 
may  desire  to  take  in  conformity  with  the  views  herein 
expressed.  We  direct  that  each  of  the  parties  here 
pay  one-half  of  the  costs  of  this  appeal. 

Affirmed  in  part,  reversed  in,  part  and  remanded. 
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Idel  Blddea,  Executrix,  AppeHant,  t.  W.  T.  Page, 

Appellee. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Fayette  county;  the  Hon.  Wil- 
liam B.  Wbight,  Judge,  presiding.  Heard  in  this  court  at  the  Octo- 
ber term,  1915.  Reversed  and  remanded.  Opinion  filed  April  17, 
1916. 

Statement  of  the  Case. 

•  Action  by  Idel  Diddea,  executrix  of  the  estate  of 
Frank  Diddea,  deceased,  plaintiff,  against  W.  T.  Page, 
defendant,  in  the  Circuit  Court  of  Fayette  county,  to 
recover  damages  for  deceit  in  a  transaction  in  which 
plaintiff  ^s  testator  exchanged  property  for  an  alleged 
worthless  note  and  certain  cash.  From  a  judgment 
for  defendant,  plaintiff  appeals. 

.  F.  M.  GuiNN,  for  appellant. 

Albebt  &  Albbbt,  for  appellee. 

Mb.  PsBsroiNG  Justice  Hiobbe  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Tbial,  §  195* — when  verdict  erroneously  directed.  In  an  ac- 
tion for  damages  for  fraud  and  deceit  in  falsely  representing  that 
a  note  secured  by  mortgage  and  given  on  an  exchange  for  land  was 
good  and  that  the  maker  was  solvent,  where  there  was  evidence 
tending  to  show  that  defendant  had  no  title  when  he  sold  the  land, 
that  the  land  was  worth  only  about  one-tenth  of  the  face  of  the 
note,  and  there  was  improperly  excluded  evidence  that  defendant 
had  at  one  time  traded  the  note  to  a  third  person  who,  upon  finding 
that  the  note  and  mortgage  were  worthless,  compelled  defendant 
to  take  them  back  upon  threat  of  a  criminal  prosecution,  held  that 
the  coui^  erroneously  refused  to  direct  a  verdict 

•8«e  nUaols  Notes  Digest,  YoU.  XI  to  XV,  and  ComuUitlTe  Qoarterlj,  eame 
topto  and  ooctlon  niunber.    • 


48  Appellate  Courts  op  Illinois. 

stein  y.  Chicago  ft  Eastern  Illinois  R.  Co.,  199  IlL  App.  48. 

2.  FKA.UD,  §  100* — when  evidence  as  to  toorthlessnesa  of  note 
improperly  excluded.  In  an  action  for  damages  for  fraudulently 
representing  that  a  note  and  mortgage  accepted  by  plaintiff  on  an 
exchange  were  good  and  that  the  maker  was  solvent,  held  that 
evidence  that  defendant  had,  prior  to  the  exchange,  traded  the 
note  to  a  third  person  who,  upon  finding  that  the  note  was  worth- 
less, compelled  defendant  to  take  it  back  upon  threat  of  a  criminal 
prosecution,  was  improperly  excluded. 


George  J.  Stein,  Adiniinistrator,  Appellee,  t.  Chicago 
&  Eastern  Illinois  Railroad  Company  et  aL,  Ap- 
pellants. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Franklin  county;  the  Hon.  J. 
C.  Eagleton,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.    Reversed  and  remanded.    Opinion  filed  April  17,  1916. 

Statement  of  the  Case. 

Action  by  George  J.  Stein,  administrator  of  the  es- 
tate of  Elizabeth  Stein,  deceased,  plaintiflF,  against  the 
Chicago  &  Eastern  Illinois  Railroad  Company  and 
William  J.  Jackson  and  Edwin  W.  Winter,  receivers, 
defendants,  in  the  Circuit  Court  of  Franklin  county, 
to  recover  for  the  death  of  plaintiflF 's  intestate  as  a 
result  of  the  alleged  negligence  of  defendants '  servants 
in  operating  one  of  its  passenger  trains  in  Benton, 
Illinois.  From  a  judgment  for  plaintiflf  for  $2,500,  de- 
fendant railroad  company  appeals. 

The  action  was  brought  by  plaintiflf  under  the  stat- 
ute to  recover  damages  to  the  next  of  kin  on  account 
of  the  death  of  Elizabeth  Stein.  It  appeared  from  the 
evidence  that  on  Decoration  Day,  May  30,  1914,  at  a 
little  after  ei^ht  o'clock  in  the  morning,  when  the  air 
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was  quiet  and  there  were  no  noises,  plaintiff  with  his 
wife,  Elizabeth  Stein,  were  going  south  on  South  Main 
street  and  had  reached  the  north  side  of  the  railroad 
crossing.  She  was  a  woman  sixty-seven  years  of  age, 
weighing  190  to  195  pounds,  with  no  unusual  infirm- 
ities. She  was  walking  four  or  five  feet  in  the  lead  of 
her  husband,  carrying  a  basket  of  flowers  while  he  fol- 
lowed with  a  bucket  of  water.  She  started  to  cross  the 
track  and  while  about  to  step  from  the  south  side  was 
struck  by  an  engine  attached  to  one  of  defendant's 
passenger  trains  going  southwest.  She  was  thrown 
from  75  to  100  feet  by  the  impact  and  received  injuries 
which  caused  her  immediate  death. 

Emory  Ligon  testified:  **I  think  that  at  the  cross- 
ing you  could  see  a  train  approaching  as  the  cut  is  not 
very  deep.  •  *  •  I  know  there  is  a  cut  there  be- 
cause you  have  to  go  down  a  slant  to  cross  the  railroad. 
From  that  point  south  to  the  east  on  the  railroad  cross- 
ing I  do  not  think  there  is  anything  to  hinder  a  person 
from  seeing  an  approaching  train  if  he  looks.'*  Philip 
Schrade  testified:  *'A  person  walking  along  South 
Main  street  just  north  of  the  C.  &  E.  I.  crossing  could 
see  an  approaching  train ;  at  times  you  could  see  it  200 
or  300  yards.''  These  witnesses  were  all  called  on  be- 
half of  plaintiflF,  who  himself  testified:  **When  we 
first  observed  the  train,  Mrs.  Stein  was  just  a  few 
feet  from  the  right-hand  rail  of  the  C.  &  E.  I.  Rail- 
road, three  or  four  or  five  feet,  something  like  that. 
When  I  first  saw  the  train  I  hollered  to  her  not  to  try 
to  cross.  •  •  •  I  saw  the  train  coming.  I  suppose 
at  that  time  she  could  have  seen  the  train  if  she  had 
looked,  but  guess  she  thought  she  could  get  across." 

On  the  part  of  defendant  two  witnesses,  Jacob  and 
Anna  Horine,  who  were  up  the  street  behind  Mrs. 
Stein  and*  are  in  no  ways  interested  in  the  event  of  the 
suit,  swore  she  stopped  and  looked  at  the  train  and 
then  started  to  run  across  the  track  and  beat  the  train. 

Holmes  &  Dillon,  for  appellants. 

Vol.  CXCIX  4 
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W.  p.  Seebeb  and  T.  M.  Webb,  for  appellee. 

Mr.  Presiding  Justice  Higbee  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Negligence,  §  1^7*— tohat  plaintiff  must  prove  in  action  for 
negligent  death  of  intestate.  In  an  action  to  recover  for  the  death 
of  plaintifTs  intestate  as  the  result  of  the  alleged  negligence  of 
defendant,  it  Is  necessary,  in  order  to  warrant  a  verdict  of  guilty 
that  plaintiff  prove  not  only  that  defenda^t  was  negligent,  hut 
also  that  plaintifTs  intestate  was  in  the  exercise  of  due  care. 

2.  Railboads,  §  678* — when  person  approaching  railroad^  crossing 
guilty  of  contributory  negligence.  One  who  approaches  a  railroad 
crossing  without  seeing  an  approaching  train  when  the  surround- 
ings are  such  that  she  would  have  seen  it  had  she  looked,  or  who 
seeing  the  train  attempts  to  cross  in  front  of  it,  in  either  event  falls 
to  exercise  reasonable  care  in  approaching  and  going  on  the  crossing. 


Adolph  Thomas,  Appellee,  y.  Ohio  Coal  Company,  Ap- 
pellant. 

1.  Waters  and  water  courses,  §  32* — what  is  nature  of  damages 
for  pollution  of  natural  water  course.     Damages  sought  for  the 

x/  pollution  of  a  naturiil  water  course  which  flows  through  plaintifTs 
pasture  and  in  which  he  waters  his  stock  are  possessory  damages. 

2.  Waters  and  water  courses,  §  32* — what  plaintiff  must  prove 
in  action  for  damages  fon  pollution  of  natural  water  course.  In 
an  action  to  'recover  for  damages  sustained  by  the  pollution  of  a 
natural  water  course  on  plaintiff's  land,  where  plaintiff  seeks  posses- 
sory damages  only,  it  is  only  necessary  for  plaintiff  to  prove  that 
he  was  in  possession  and  control  of  the  premises  in  question  dur- 
ing the  whole  time  for  which  he  seeks  damages. 

3.  Waters  and  water  courses,  §  29* — when  evidence  sufficient 
to  show  pollution  of  water  course.    In  an  action  to  recover  for  the 
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pollution  by  the  flow  from  defendant's  oil  wells  of  a  natural  water 
course  flowing  through  plaintiff's  pasture  and  from  which  he  waters 
his  stock,  evidence  examined  and  held  clearly  to  preponderate  in 
favor  of  the  contention  that  salt  water  and  oil  escaped  from  de- 
fendant's wells  into  the  water  course  and  to  plaintiff's  pasture. 

4.  Damages,  §  192* — iohen  allotoed.  The  mere  fact  that  the 
amount  of  damages  may  be  difficult  to  ascertain  is  no  reason  why 
damages  should  not  be  allowed. 

5.  TOBTS,  §  23* — when  action  may  he  Itrought  against  wrong- 
doers separately.  Where  one  is  damaged  by  the  contributive  action 
of  several  parties  without  concert  of  action,  the  action  may  be 
brought  against  each  one  separately  for  the  damage  caused  by  him. 

6.  Damages,  §  191* — when  amount  of  dam^age  caused  by  one  of 
several  wrongdoers  for  jury.  In  an  action  where  there  is  evidence 
that  the  acts  of  another  may  have  contributed  with  the  acts  of 
defendant  to  cause  the  damage  sued  for,  it  is  for  the  jury  to  say, 
from  all  the  evidence,  what  amount  of  damages  should  be  allowed 
to  plaintiff. 

7.  Watebs  and  wateb  ooubses,  §  29* — wlien  evidence  sufficient 
to  sustain  verdict  as  to  amount  of  damages  for  pollution  of  water 
course.  In  an  action  to  recover  for  pollution  by  defendant's  oil 
wells  of  a  natural  water  course  flowing  through  plaintifTs  pasture 
and  from  which  he  waters  his  stock,  where  there  was  evidence  that 
the  wells  of  another  than  defendant  might  have  contributed  to  cause 
the  damage  sued  for,  held  that  the  finding  of  the  Jury  of  a  verdict 
for  plaintiff  for  a  specified  amount  was  warranted  by  the  evidence. 

8.  NmsANCB,  §  62* — when  pollution  of  water  course  a  public 
nuisance.  Under  paragraph  3  of  section  221  of  the  Criminal  Code 
( J.  ft  A.  t  3859),  providing  that  to  "corrupt  or  render  unwholesome 
or  impure  the  water  of  any  spring,  river,  stream,  pond  or  lake,  to 
the  injury  or  prejudice  of  others,"  shall  be  a  public  nuisance,  it 
makes  no  difference  how  the  water  is  polluted  or  rendered  unwhole- 
some or  made  impure,  if  in  fact  it  is  rendered  unwholesome  or 
impure  to  the  prejudice  of  others. 

9.  RiPAaTAiT  owNEBS,  §  15* — whot  are  rights  of  riparian  owners 
as  to  flowage.  The  right  of  every  owner  of  land  through  which 
a  stream  of  water  flows,  to  have  the  same  flow  in  its  natural  state, 
extends  to  the  quality  as  well  as  the  quantity  of  water,  and  there- 
fore one  who  pollutes  or  contaminates  the  water  may  be  liable  to 
those  injured  thereby. 

10.  Waters  and  wateb,  coubbes,  §  17* — when  stream  may  not  be 
polluted.  It  is  settled  law  in  this  State  that  no  one  can  directly 
or  indirectly  foul  or  pollute  a  stream  of  water,  even  in  the  pursuit 
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Of  a  legitimate  business,  and  thereby  damage  a  lower  proprietary 
owner  without  rendering  himself  liabla 

11.  Waters  and  wateb  ooubses,  §  31* — when  instruction  on  rights 
of  riparian  owners  correct.  In  an  action  for  damages  for  the  pol- 
lution of  a  natural  water  course  flowing  through  plaintiff's  land,  an 
instruction  that  owners  of  land  through  which  a  stream  ef  water 
flows  is  entitled  to  the  use  and  enjoyment  of  the  water  and  to 
have  the  same  flow  in  its  natural  state  without  interruption  or 
pollution,  held  correct. 

12.  Appeal  and  error,  f  1554* — when  giving  of  instructions  not 
conforming  to  pleadings  harmless  error.  In  an  action  to  recover 
for  pollution  by  defendant's  oil  wells  of  a  natural  water  coarse 
flowing  through  plaintifTs  pasture,  and  from  which  he  waters  his 
stock,  instructions  referring  to  injuries  to  growing  crops  as  well 
as  injuries  to  the  pasture,  when  plaintiff,  claims  no  damage  for 
injuries  to  crops,  are  not  reversibly  erroneous  though  incorrect, 
where  the  instructions  limit  plaintiff  to  such  damages  as  are  shown 
by  the  evidence. 

13.  Waters  and  water  courses,  §  31* — when  instruction  on 
nonliability  of  owner  of  oil  well  for  pollution  of  stream  properly 
refused.  In  an  action  to  recover  for  the  pollution  by  defendant's 
oil  wells  of  a  natural  water  course  flowing  through  plaintiff's  pas- 
ture and  from  which  he  waters  his  stock,  it  is  proper  to  refuse 
an  instruction  that  defendant  was  not  liable  if  the  damage  sued  for 
occurred  in  the  ordinary  operation  of  defendant's  wells  and  if  the 
escape  of  the  salt  water  was  a  necessary  incident  in  the  manage- 
ment of  its  business. 

14.  Instructions,  $  126*— «??ten  abstract  and  argumentative  in- 
structions properly  refused,  •  It  is  not  error  to  refuse  instructions 
which  are  abstract  and  argumentative  in  form. 

15.  Instructions,  §  88* — when  instruction  on  preponderance  of 
evidence  properly  refused.  An  instruction  that  plaintiff,  in  order 
to  recover,  must  prove  his  case  to  the  satisfaction  of  the  jury  by  a 
preponderance  of  the  evidence  is  erroneous  and  is  properly  refused, 
such  instruction  not  being  a  correct  statement  of  the  amount  of 
evidence  required. 

16.  Damages,  §  241* — when  verdict  will  not  he  disturbed  on 
ground  of  excessiveness.  Unless  a  verdict  is  so  excessive  as  to  be 
against  the  manifest  weight  of  the  evidence,  it  is  the  duty  of  a 
reviewing  court  to  let  the  verdict  stand. 

17.  Damages,  §  191* — when  question  for  jury.  The  question  of 
amount  of  damages  is  one  peculiarly  for  the  jury. 
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Appeal  from  the  Circuit  Court  of  Clinton  county;  the  Hon.  James 
C.  McBmde,  Judge,  presiding.  Heard  In  this  court  at  the  March 
term,  1915.     AiDrmed.     Opinion  filed  April  17,  1916. 

Abram  Simmons  and  Hugh  V.  Murray,  for  appel- 
lant; M.  P.  Murray,  George  E.  Murray  and  Aloys 
Laoer,  of  counsel. 

Ford  &  Jones,  for  appellee. 

Mr.  Justice  Bogos  delivered  the  opinion  of  the 
conrt. 

This  is  an  action  on  the  case  brought  by  appellee 
against  appellant  and  certain  other  oil  companies  to 
recover  damages  for  injury  sustained  by  appellee  on 
account  of  the  alleged  pollution  of  the  waters  in  a 
natural  water  course  running  through  the  premises  of 
appellee,  and  which  premises  were  used  for  pasturage 
purposes.  The  suit  was  dismissed  by  appellee  against 
all  of  the  defendants  except  appellant.  A  trial  was 
had  which  resulted  in  a  verdict  and  judgment  in  favor 
of  appellee  for  $125.  From  that  judgment  appellant 
prosecuted  this  appeal. 

The  verdict  in  this  case  discloses  that  appellee  in 
addition  to  several  hundred  acres  of  farm  lands  was 
the  owner  in  possession  of  about  seventy  acres  of  pas- 
ture land  through  which  flowed  a  natural  water  course, 
known  as  Lost  Creek.  Beginning  with  the  year  1909 
various  oil  companies  began  to  sink  oil  wells  in  the 
lands  lying  to  the  north  and  east  of  appellee's  pas- 
ture. The  lands  on  which  said  oil  fields  were  located, 
either  directly  or  indirectly,  had  their  natural  drain- 
age into  said  creek. 

The  evidence  of  appellee's  witnesses  is  to  the  effect 
that  beginning  with  the  year  1909  and  1910,  the  waters 
of  said  creek  were  being  polluted  by  the  flow  from  said 
oil  wells.  Certain  of  the  witnesses  describing  the  wa- 
ter as  being  *  ^  awfully  salty, "  ^  *  some  oil  on  it. "    ^ '  The 
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water  not  being  fit  for  the  cattle  to  drink/*  **The  oU 
making  the  cows'  bags  greasy  and  hard  to  get  the 
milk/'  *'That  it  ruined  the  grass  in  the  pasture  and 
that  they  saw  lots  of  oil  in  the  bed  of  the  creek  wher- 
ever there  was  a  drift. ' '  In  fact,  the  evidence  is  to  the 
effect  that  the  water  which  had  heretofore  been  of  a 
pure  character  in  said  stream  as  it  passed  through 
appellee's  pasture  became  unfit  for  the  cattle  to  drink 
and  that  it  damaged  the  grass  in  said  pasture.  The 
evidence  fnrther  discloses  that  material  damages 
were  suffered  by  the  appellee  on  account  thereof. 

Appellant  concedes  that  appellee  is  damaged,  but 
contends  that  it  did,  not  canse  the  damage.  On  page 
forty  of  appellant's  brief  we  find  the  following:  **No 
effort  was  made  to  minimize  or  to  disprove  appellee's 
claim  of  damages  by  appellant.  Indeed,  there  never 
was  any  doubt  about  his  having  suffered  some  damage 
from  both  oil  and  salt  water.  Appellant,  however,  was 
not  to  blame." 

Appellant  assigns  numerous  errors  on  the  record, 
but  it  will  not  be  necessary  for  ns  to  give  specific  atten- 
tion to  each  separately.  The  errors  assigned  may  be 
summarized  as  follows : 

First,  that  appellee  failed  to  prove  ownership  of  the 
land  in  question.  Appellant  in  his  argument  on  this 
proposition  proceeds  on  the  theory  that  the  same  proof 
of  ownership  must  be  made  in  an  action  for  damages 
of  this  character  as  would  have  to  be  made  in  an  action 
which  directly  involved  the  title.  The  only  evidence  of 
damages  submitted  to  the  jury  on  the  trial  was  for  the 
injuries  suffered  by  appellee  on  account  of  the  pollu- 
tion of  the  waters  of  Lost  Creek  so  far  as  the  same 
pertained  to  the  use  made  by  appellee  of  said  waters 
for  his  stock  and  as  to  the  damage  to  his  pasture.  As 
the  case  was  finally  submitted  to  the  jury,  no  evidence 
was  offered  as  to  a  permanent  injury  to  the  land.  The 
damages  claimed  are  what  is  known  as  possessory 
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damages.  It  was,  therefore,  only  necessary  for  ap- 
pellee to  prove  that  he  was  in  the  possession  and  con- 
trol of  the  premises  in  question,  and  had  been  during 
aU  of  the  time  for  which  he  sought  damages.  Advance 
ElevcUor  <&  Warehouse  Co.  v.  Eddy,  23  111.  App.  352 ; 
Joseph  Schlitz  Brewing  Co.  v.  Compton,  46  111.  App. 
34;  City  of  Chicago  v.  McGraw,  75  111.  571;  McLeam  v. 
Farden,  61  HI.  109.  The  evidence,  however,  discloses 
that  appellee  had  been  in  possession  of  the  premises 
in  question  more  than  thirty  years. 

Second,  appellant  next  contends  that  the  evidence 
does  not  connect  it  with  the  damages  suffered  by  ap- 
pellee. It  is  contended  by  appellant  that  the  evidence 
does  not  disclose  that  the  wells  owned  by  appellant  con- 
tributed to  the  injury  of  appellee's  premises.  Some 
eight  or  ten  witnesses  on  behalf  of  appellee  testified 
that  they  knew  the  location  of  the  wells  of  appellant, 
and  that  they  observed  the  flow  of  the  salt  water  there- 
from. Some  of  said  witnesses  testified  that  they  ob- 
served the  '* rainbow''  on  the  water,  which  as  we 
understand  has  reference  to  a  thin  covering  of  oil  on 
the  water.  These  witnesses  further  testified  that  they 
traced  these  waters  from  the  wells  of  appellant  to  Lost 
Creek,  which  creek  flowed  directly  through  appellee's 
land.  In  fact,  appellant  in  its  brief  concedes  that  all 
of  the  lands  on  which  said  oil  wells  were  located  in 
that  vicinity  had  their  drainage  into  Lost  Creek.  Ap- 
pellant also  concedes  that  salt  water  flowed  from  its 
wells  but  contends  that  practically  no  oil  escaped  on 
account  of  the  reservoirs  which  they  had  constructed. 
The  witnesses  for  appellee,  however,  testified  to  hav- 
ing observed  where  the  water  had  drained  from  the 
reservoirs  of  appellant,  and  that  it  showed  that  oil 
had  also  escaped  through  said  drains  and  from  there 
into  Lost  Creek.  The  evidence,  we  think,  clearly  pre- 
ponderates in  favor  of  appellee's  contention  that  salt 
water  and  some  oil,  at  least,  escaped  from  the  wells  of 
appellant  to  said  Lost  Creek,  and  to  the  pasture  of 
appellee. 
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Third,  appellant's  third  contention  is  that  inasmuch 
as  other  oil  companies  contribnted  to  the  damage  suf- 
fered by  appellee,  and  inasmuch  as  it  cannot  be  defi- 
nitely ascertained  the  exact  extent  to  which  appellant's 
wells  contributed  to  said  injury,  that  therefore  appel- 
lee cannot  recover.  In  connection  with  this  contention 
we  would  say  that  if  this  rule  should  be  adopted  by  the 
courts  it  would  allow  certain  independent  agencies,  by 
their  wrongful  acts,  to  cause  damages  to  innocent  third 
parties  without  being  liable  therefore,  simply  because 
the  parties  injured  would  not  be  able  to  prove  conclu- 
sively the  exact  amount  of  damages  contributed  by 
each.  We  do  not  believe  that  this  rule  obtains  in  this 
State.  The  mere  fact  that  the  amount  of  damages  may 
be  difficult  to  ascertain  is  no  reason  why  damages 
should  not  be  allowed.  Daughetee  v.  Ohio  Oil  Co.,  263 
111.  518. 

In  Sutherland  on  Damages  (2nd  Ed.),  vol.  1,  at  page 
572,  the  author  in  discussing  this  subject  says:  **In 
cases  where  parties  are  sued  for  contributive  action  in 
damaging  one,  where  there  is  no  concert  of  action,  the 
action  may  be  brought  against  each  one  separately  for 
the  damages  caused  by  them;  and  while  the  damages 
may  be  difficult  to  ascertain,  the  jury  would  measure 
the  injury  of  each  with  a  liberal  hand." 

While  it  is  conceded  that  it  is  hard  to  ascertain  the 
exact  amount  of  damages  which  appellee's  lands  may 
have  suffered  from  the  flow  of  salt  water  and  oil  from 
the  wells  of  appellant,  still  the  record  is  not  without 
evidence  on  which,  we  think,  the  jury  would  be  able  to 
make  a  reasonable  and  conserv^ative  estimate  of  the 
same.  The  evidence  showed  the  number  of  oil  com- 
panies operating  on  the  land  draining  into  Lost  Creek 
with  the  number  of  wells  operated  by  them  respec- 
tively. The  evidence  also  discloses  that  the  appellant 
and  the  Southwestern  Oil  Company  were*the  two  main 
companies  operating  in  said  fields;  that  out  of  some- 
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thing  over  eighty  wells,  appellant  had  eighteen,  and 
that  the  wells  of  appellant  were  among  the  strongest 
and  heaviest  producers  in  said  field.  Then,  too,  nu- 
merous witnesses  testified  on  behalf  of  appellee  and 
certain  witnesses  testified  on  behalf  of  appellant,  de- 
scribing the  conditions  surrounding  appellant's  wells 
and  what  they  observed  with  reference  to  the  flow  of 
water  and  oily  substances  from  the  same. 

It  was  for  the  jury  to  say,  from  all  the  evidence,  what 
amount  of  damages  should  be  allowed  appellee  from 
appellant,  and  from  the  amount  allowed  we  are  unable 
to  say  that  the  jury  were  not  warranted  in  making 
such  finding. 

Fourth,  appellants  next  contention  is  that  before  it 
could  be  held  liable  the  proof  must  show  that  in  opera- 
ting its  said  wells  it  used  its  property  in  an  unrea- 
sonable manner.  In  other  words,  that  if  in  the 
legitimate  operation  of  its  wells,  damages  must  neces- 
sarily be  sustained  by  appellee  through  the  contamina- 
tion of  the  waters  of  said  creek,  that  the  injury  would 
be  dcminum  ohsque  injuria.  Appellant  cites  several 
cases  from  the  courts  of  other  States  which  it  insists 
supports  its  contention.  We  do  not,  however,  believe 
that  this  question  is  an  open  one  in  this  State.  The 
statute  provides  that  *4t  is  a  public  nuisance  to  cor- 
rupt or  render  unwholesome  or  impure  the  water  of 
any  spring,  river,  stream,  pond  or  lake,  to  the  injury 
or  prejudice  of  others."  Section  221,  ch.  38,  Kurd's 
Revised  Statutes,  being  part  of  the  Criminal  Code. 
(J.  &  A.  H  3859.) 

In  the  case  of  Voss  v.  Chicago  Sandoval  Coal  Co., 
165  111.  App.,  page  565,  after  quoting  said  statute  at 
page  568,  this  court  says:  ** Under  this  statute  it 
would  make  no  difference  how  the  stream  was  pol- 
luted or  rendered  unwholesome,  or  how  the  water  was 
made  impure ;  if  it  in  fact  was  rendered  unwholesome . 
or  impure  to  the  prejudice  of  others  then  it  would  be  a 
violation  of  the  statute." 
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In  the  American  &  English  Encyc,  of  Law,  vol.  28,  at 
page  968,  the  author  says :  ' '  The  right  of  every  owner 
of  land  through  which  a  stream  of  water  flows,  to  have 
the  same  flow  in  its  natural  state,  extends  to  the  quality 
as  well  as  the  quantity  of  water,  and  therefore  one  who 
pollutes  or  contaminates  water  may  be  liable  to  those 
injured  thereby.^*  This  doctrine  is  also  recognized  in 
the  cases  of  Tetherington  v.  Donk  Bros.  Coal  &  Coke 
Co.,  232  111.  522 ;  City  of  Kewanee  v.  Otley,  204  HI.  402 ; 
Beidler  v.  Sanitary  District  of  Chicago,  211  HI.  628. 

Other  authorities  in  this  State  could  be  cited  to  the 
same  effect,  but  we  regard  the  rule  that  no  one  can 
directly  or  indirectly,  even  though  in  the  pursuit  of  a 
legitimate  business,  foul  or  pollute  a  stream  of  water 
and  thereby  damage  a  lower  proprietary  owner  with- 
out rendering  himself  liable  for  damages  therefor,  as 
being  so  well  established  in  this  State  that  the  citation 
of  authorities  is  unnecessary. 

Fifth,  appellant  next  contends  that  the  court  erred 
in  giving  the  three  instructions  given  on  behalf  of  ap- 
pellee and  in  modifying  the  instructions  given*  on 
behalf  of  appellant,  and  in  refusing  certain  instruc- 
tions offered  by  appellant.  Appellee 's  first  instruction 
presented  an  abstract  proposition  of  law  to  the  effect 
that  the  owners  of  land  through  which  a  stream  of 
water  flows  are  entitled  to  the  use  and  enjoyment  of 
said  water  and  to  have  the  same  flow  in  its  natural 
state  without  interruption  or  pollution.  We  believe 
this  states  a  correct  principle  of  law  and  is  supported 
by  the  authorities  above  cited. 

The  objections  urged  to  appellee's  second  and  third 
instruction  is  that  they  refer  to  damage  to  the  grow- 
ing crops  as  well  as  injuries  to  the  pasture.  No  dam- 
ages were  claimed  as  to  growing  crops  and  the 
instructions  should  not  have  referred  to  them,  but  as 
these  instructions  especially  limit  the  jury  to  the  dam- 
ages sustained  by  appellee  as  shown  by  the  evidence, 
we  do  not  think  appellant  was  seriously  prejudiced. 
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Complaint  is  made  by  appellant  that  the  court  erred 
in  modifying  its  first,  second,  third,  fourth,  fifth,  sixth 
and  eighth  instructions.  We  have  examined  the  in- 
structions as  offered  and  as  modified  and  given,  and  we 
do  not  believe  that  the  court  erred  in  making  the  mod- 
ifications. In  fact,  the  modifications  made  the  instruc- 
tions conform  with  the  view  of  the  law  held  by  us  in 
this  case. 

We  have  examined  appellant's  refused  instructions 
and  are  of  the  opinion  that  the  court  did  not  err  in 
their  refusal  as  each  of  them  present  in  our  judgment 
an  incorrect  theory  of  the  law  covering  this  case.  In- 
structions ten,  eleven  and  fifteen  inform  the  jury  that 
if  the  damages  to  appellee  occurred  in  the  ordinary 
operation  of  appellant's  wells,  and  the  escape  of  said 
salt  water  and  oil  to  Lost  Creek  was  a  necessary  inci- 
dent to  such  operation  and  was  unavoidable  in  the 
management  of  said  business,  appellant  would  not  be 
liable  for  damages  therefor.  What  we  have  already 
said  disposes  of  these  instructions  as  we  do  not  be- 
lieve these  instructions  present  a  correct  principle  of 
law. 

Refused  instruction  nine,  so  far  as  proper,  was  cov- 
ered by  other  instructions  given  on  behalf  of  appellant. 
Instruction  twelve  presents  an  erroneous  rule  for  as- 
certaining damages.  Instruction  thirteen  is  abstract 
and  argumentative  in  form  and  it  was  not  error  to 
refuse  the  same.  Instruction  fourteen  informs  the 
jury  that  before  the  plaintiff  can  recover  he  must  prove 
his  case  to  their  satisfaction  by  a  preponderance  of 
the  evidence.  This  is  not  a  correct  statement  of  the 
rule  as  to  the  amount  of  Evidence  required. 

Lastly,  it  is  contended  by  appellant  that  the  verdict 
was  excessive.  We  cannot,  however,  believe  that  ap- 
pellant can  very  seriously  contend  in  view  of  the  evi- 
dence that  this  verdict  was  excessive.  At  least,  it  can- 
not be  said  that  the  verdict  was  so  excessive  as  to  be 
against  the  manifest  weight  of  the  evidence,  and  un- 
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less  we  can  say  this,  it  would  be  our  duty  to  let  the 
verdict  stand  as  the  question  of  damages  is  one  pecul- 
iarly for  the  jury.  We  are  of  the  opinion  that  the 
verdict  was  warranted  by  the  evidence  and  that  it  is 
not  excessive. 

Finding  no  reversible  error  in  this  record  the  judg- 
ment of  the  trial  court  will  be  affirmed. 

Judgment  affirmed. 

Justice  McBeide  took  no  part  in  the  hearing  or  de- 
cision of  said  cause. 


Annie  Lovas  by  Annie  Loyas,  her  next  friend,  Appel- 
lee,  y.  Indepen-dent  Breweries  Company,  Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  City  Court  of  Granite  City,  Madison  county;  the 
Hon.  M.  R.  Sullivan,  Judge,  presiding.  Heard  in  this  court  at 
the  March  term,  1915.     Affirmed.     Opinion  filed  April  17,  1916. 

Statement  of  the  Case. 

Action  by  Annie  Lovas,  minor,  by  Annie  Lovas,  her 
mother  as  next  friend,  plaintiff,  against  tlie  Independ- 
ent Breweries  Company  and  Wagner  Brewing  Com- 
pany, defendants,  in  the  City  Conrt  of  Granite  City, 
Madison  county,  to  recover  for  personal  injuries  sus- 
tained by  the  breaking  of  a  porch  railing  on  a  house 
owned  by  defendants  and  occupied  by  plaintiff's 
mother,  causing  plaintiff  to  fall  to  the  ground,  a  dis- 
tance of  about  twenty-two  feet.  The  suit  was  dis- 
missed as  to  Wagner  Brewing  Company.  From  a 
judgment  for  plaintiff  of  $7,000,  defendant  appeals. 

The  amended  declaration  charged,  in  substance,  that 
on  October  2,  1913,  and  prior  thereto,  the  Wagner 
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Brewing  Company  and  defendant  were  the  proprietors 
and  in  charge  of  a  two-story  frame  building  rented 
and  occupied  by  Annie  Lovas,  the  mother  of  plaintiff ; 
that  on  said  date  the  porch  on  the  second  floor  in  the 
rear  of  the  building  and  the  railing  thereon  were  de- 
fective, being  rotten  at  e«tch  end  and  the  nails  therein 
being  rusted;  that  the  said  defects  were  secret  and 
latent  and  were  known  to  the  defendant  but  were  un- 
known to  plaintiflF  and  her  mother,  and  could  not  have 
been  known  to  them  by  the  exercise  of  due  care  and  by 
careful  examination  and  observation ;  that  plaintiff  was 
ten  years  of  age,  and  resided  with  her  mother  in  the 
premises;  that  on  July  7,  1914,  while  plaintiff  was 
leaning  against  the  railing  and  while  in  the  exercise 
of  due  care  for  her  own  safety,  not  knowing  of  its  dan- 
gerous condition,  the  railing  gave  way  and  fell,  caus- 
ing her  to  fall  to  the  ground,  injuring  her,  etc. 

The  building  was  a  two-story  frame  structure  con- 
taining two  large  rooms  downstairs  used  as  a  saloon 
and  grocery  store,  and  eight  rooms  upstairs  used  for 
living  rooms.  The  porch  in  question  was  on  the  second 
floor,  at  the  rear  of  the  building,  and  reached  either  by 
a  stairway  leading  up  from  the  ground  on  the  outside 
or  from  one  on  the  inside  of  the  house.  A  hallway  on 
the  second  floor  ran  through  the  entire  middle  of  the 
building,  dividing  the  upstairs  rooms  into  groups  of 
four  on  each  side,  and  opening  through  a  door  onto 
this  porch.  The  porch  was  about  twenty-two  feet  from 
the  ground,  extending  along  the  north  end  of  the 
house  and  about  fifty  feet  long  from  east  to  west  and 
about  seven  feet  wide.  It  had  a  banister  or  railing 
from  two  and  one-half  to  three  feet  high  around  the 
three  sides,  except  where  the  outside  stairway  entered 
it.  This  porch  was  used  by  the  occupants  of  the  build- 
ing in  connection  with  the  living  rooms.  The  evidence 
as  to  the  condition  of  the  railing  was  conflicting.  Plain- 
tiff's witnesses  testified  that  there  were  secret  and 
latent  defects  in  the  banister  on  the  porch ;  that  atten- 
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tion  was  called  to  such  defects  by  a  former  tenant  prior 
to  the  time  the  same  were  rented  to  plaintiff's  mother; 
that  the  banister  was  not  repaired  but  remained  in  a 
defective  condition  from  October  2,  1913,  the  date  of 
thjB  injury.  Anna  Lovas,  mother  of  plaintiflF,  testified 
that  the  top  railing  of  the  banister  looked  all  right, 
and  that  she  did  not  know  of  its  defective  condition 
either  at  the  time  she  rented  the  premises  nor  at  any 
time  until  after  the  accident.  Plaintiflf  testified  that 
she  knew  nothing  of  the  defects.  Defendant's  wit- 
nesses testified  that  no  notice  was  given  them  by  any 
one  of  the  defects. 

One  of  defendant's  witnesses,  a  carpenter,  who  was 
in  its  regular  employ  and  whose  duty  it  was  to  look 
after  its  different  buildings,  testified  that  he  repaired 
this  banister  and  th^  railing  around  the  porch  on  Oc- 
tober 1,  1913,  and  again  on  October  18,  1913,  and 
placed  said  banister  in  good  sound  conditioiL 

Vaughn  &  Meybbstein  and  Wabnock,  Williamson 
&  Burroughs,  for  appellant. 

J.  M.  Bandy,  R.  W.  Griffith  and  H,  J.  Bandt,  for 
appellee. 

Mb.  Justice  Boggs  delivered  the  opinion  of  the  court. 

Abstract  of  the  Decision. 

1.  Landlord  and  tenant,  $  233  ♦ — when  landlord  lidble  far  in- 
juries due  to  defects  in  premises.  The  owner  of  premises  rented 
to  tenants  is  liable  if  in  the  premises  there  are  secret  and  latent 
defects  known  to  the  owner  hut  unknown  to  the  tenant,  and  which 
cause  injury  to  the  tenant  or  her  family. 

2,  Landlord  and  tenant,  §  258* — when  evidence  sufficient  to 
show  latent  defects  in  porch  railing.  In  an  action  hy  a  minor  to 
recover  for  personal  injuries  sustained  in  falling  from  a  porch  of 
a  house  occupied  by  his  mother,  with  whom  he  resided,  as  a  result 
of  the  breaking  of  the  rail  of  such  porch  while  plaintiff  was  lean- 

•See  Illinois  Notes  Digest,  Vols.  XI  to  XV.  and  CnmiiUitiTe  Qaarterly,  sAme 
topic  and  section  number. 
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ing  thereon,  where  the  evidence  was  conflicting,  evidence  held 
sufficient  to  warrant  the  jury  in  finding  that  at  the  time  plaintiff's 
mother  moved  into  the  premises  there  were  latent  defects  in  such 
rail,  and  that  no  repairs  were  made  thereon  until  after  the  acci- 
dent » 

3.  Landlobd  and  tenant,  §  206* — when  landlord  required  to  re- 
pair  porch.  Where  a  porch  is  used  in  common  by  two  t^nanta 
the  landlord  is  required  to  keep  up  the  repairs  thereon,  since  the 
porch  is  not  in  the  exclusive  possession  of  either  tenant. 

4.  Negligence,  S  97* — what  degree  of  care  required  of  child  ten 
years  of  age,  A  child  ten  years  of  age  is  not  required  to  use  that 
degree  of  care  for  her  own  safety  which  would  be  exercised  by  an 
ordinary  prudent  adult  person  under  like  circumstances. 

5.  Negligence,  §  106* — when  negligent  conduct  of  parent  imputed 
to  child.  A  child  ten  years  of  age  is  not  bound  by  the  negligent 
conduct  of  her  mother  in  an  action  for  personal  injuries  brought 
for  the  benefit  of  the  child  herself. 

6.  Instructions,  §  10* — when  giving  of  numerous  instructions 
improper.  The  practice  of  submitting  a  large  number  of  instruc- 
tions is  a  mischievous  practice  which  should  not  be  countenanced 
by  the  courts,  since  instead  of  assisting  the  jury  to  a  proper  deter- 
mination of  the  questions  of  fact  it  more  frequently  misleads  and 
confuses  them. 

7.  Trial,  §  120* — when  associate  counsel  may  occupy  rest  of 
anoted  time  for  argument.  Where  forty  minutes  is  allowed  by  the 
court  to  each  side  for  argument  and  one  counsel  for  plaintiff  occu- 
pies part  of  the  time  allowed,  it  is  not  error  to  allow  another 
counsel  for  the  same  side  to  occupy  the  balance  of  the  time  in 
further  argument  although  at  the  end  of  the  argument  of  the  first 
counsel  for  plaintiff  defendant  waives  argument  and  moves  to 
submit  the  case  to  the  jury  without  further  argument. 

8.  Damages,  §  134* — when  verdict  for  personal  injuries  to  child 
not  excessive.  In  an  action  by  a  child  ten  years  of  age  to  recover 
for  personal  injuries  sustained  by  reason  of  a  fall  from  a  porch, 
where  plaintifTs  injuries  necessitated  the  removal  of  a  large  portion 
of  the  scalp,  leaving  the  brain  protected  only  by  the  skin  and  ex- 
posing plaintiff  at  all  times  to  serious  injuries,  a  verdict  for  plaintiff 
for  $7,000  held  not  excessive. 

•Hee  mtiaols  Notes  DIsesI,  VoU.  XI  to  XV,  and  ComnlatiTe  i|uarterly,  name 
tople  and  Mctlon  Dumber. 
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William  H.  Stone,  Appellee,  y.  Donk  Brothers  Coal  & 

Coke  Company,  Appellant. 

1.  Appeal  and  ebbob,  §  1410* — when  sufficiency  of  evidence  to 
sustain  finding  only  question  on  appeal.  Where  on  appeal  an 
assignment  of  error  raises  a  question  of  fact,  the  only  question  to 
be  decided  by  the  reviewing  court  is  whether  the  finding  is  against 
the  manifest  weight  of  the  evidence. 

2.  Mines  and  minebals,  $  176* — when  evidence  sufficient  to  sus- 
tain finding  as  to  unsafe  condition  of  entry  to  mine.  In  an  action 
by  a  miner  to  recover  for  personal  injuries,  where  it  was  alleged 
that  owing  to  the  negligence  of  defendant  in  failing  to  sprinkle 
the  entry  where  plaintiff  was  driving  a  car  at  the  time  of  the  acci- 
dent, the  dust  raised  by  the  car  prevented  plaintiff  from  seeing 
exactly  where  he  was,  and  caused  him  to  jump  off  the  car  on  a 
curve  in  such  fashion  as  to  strike  the  side  of  the  entry  and  be 
thrown  under  the  car  and  run  over,  plaintiff's  evidence  examined 
and  held  to  warrant  the  conclusion  that  at  the  time  of  the  acci- 
dent an  unsafe  condition  existed  in  the  entry. 

3.  Mines  and  minebalb,  §  179* — when  evidence  sufficient  to  sup- 
port finding  for  plaintiff  as  to  cause  of  injury.  In  an  action  by  a 
miner  to  recover  for  personal  injuries  where  it  was  alleged  that 
owing  to  the  negligence  of  defendant  in  failing  to  sprinkle  the 
entry  where  plaintiff  was  driving  a  car  at  the  time  of  the  accident, 
as  required  by  statute,  the  dust  raised  by  the  car  prevented  plaintiff 
from  seeing  exactly  where  he  was  and  caused  him  to  jump  off  the 
car  on  a  curve  in  such  fashion  as  to  fall  against  the  side  of  the 
entry  and  to  be  thrown  under  the  car  and  run  over,  a  finding 
for  plaintiff  held  supported  by  a  clear  preponderance  of  the  evidence. 

4.  Mines  and  minebals,  §  41* — how  Miners*  Act  construed.  Re- 
cent cases  give  a  somewhat  more  liberal  construction  to  the  Miners' 
Act  (J.  ft  A.  H  7475  et  seq.)  than  did  the  earlier  cases. 

5.  Mines  and  minebals,  §  148* — when  evidence  suffMent  to 
sustain  declaration.  In  an  action  to  recover  for  personal  injuries 
sustained  by  a  miner  while  driving  a  car  in  defendant's  mine,  where 
the  declaration  charged  that  an  unsafe  condition  existed  in  the 
entry  where  plaintiff  was  driving  at  the  time  of  the  accident,  and 
that  plaintiff  was  allowed  to  enter  the  same  for  work  otherwise 
than  under  the  direction  of  the  mine  manager,  evidence  held  sufl!- 
cient  to  sustain  the  declaration. 

6.  Mines  and  minebals,  §  86* — when  mine  owner  liable  for 
negligence  of  mine  examiner,    Kurd's  Rev.  St.  1909,  ch.  93,  sec.  18, 

*8«e  miuols  Not«fl  Dig«0t,  YoU.  XI  to  XY,  and  Cumulative  Qmirterljr, 
topic  and  Mction  number. 
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prescribing  the  duties  of  mine  examiners,  clearly  contemplates  that 
the  mine  owner  shall  keep  his  mine  In  a  safe  condition  to  protect 
the  men  employed  by  him  therein  from  injury*  so  that  a  wilful 
failure  of  such  examiner  to  make  the  examination  and  reports  re- 
quired by  the  section,  if  resulting  in  Injury  to  miners,  renders 
the  mine  owner  liable  therefor. 

7.  Mines  and  uinebalb,  f  85* — when  failure  of  mine  examiner 
to  report  dangerous  condition  of  mine  immaterial.  Where  a  danger- 
ous condition  exists  in  a  mine  and  is  known  to  the  mine  examiner, 
it  is  unimportant,  in  so  far  as  the  liability  of  the  mine  owner  for 
injury  caused  thereby  is  concerned,  whether  the  mine  examiner 
reports  such  condition  to  the  mine  manager,  since  under  the 
Miners'  Act  (J.  ft  A.  K  7475  et  seq.)  the  mine  examiner  is  a  vice 
principal  of  the  mine  owner. 

8.  Mines  and  minerals,  §  114* — who  is  vice  principal,  A  mine 
examiner  is  a  Tice  principal  of  the  mine  owner. 

9.  Mines  and  minekaus,  §  182* — when  question  of  dangerous 
condition  of  entry  to  mine  for  jury.  In  an  action  by  a  miner  to 
recover  for  personal  injuries  sustained  as  a  result  of  the  alleged 
negligence  of  defendant  in  permitting  a  dangerous  condition  to 
exist  in  an  entry  of  the  mine,  the  question  of  the  condition  of  such 
entry  at  the  point  where  the  accident  occurred  is  a  question  of 
fact  for  the  Jury. 

10.  Mines  and  minebals,  f  84* — when  permitting  of  employee  to 
work  wilful  violation  of  Miners*  Act.*  To  permit  a  miner  to  entei* 
a  mine  to  work  therein  otherwise  than  under  the  direction  of  the 
mine  manager,  while  a  dangerous  condition  is  known  to  exist  there- 
in, and  before  such  dangerous  condition  is  made  safe,  is  a  eonscious 
violation  of  Kurd's  Rev.  St.  1909,  ch.  93,  sec.  18,  prescribing  the 
duties  of  mine  examiners,  and  renders  the  mine  owner  liable  for 
a  wilful  violation  of  the  act  ^ 

11.  Negligence,  §  53* — when  person  lialtle  for  injury  proceed- 
ing from  two  causes.  Where  an  injury  proceeds  from  two  causes 
operating  together,  the  parties  putting  in  motion  one  of  them  is 
liable  therefor  as  though  it  were  the  sole  cause. 

12.  Negligence,  f  53* — whcU  constitutes  proximate  cause.  To 
be  the  proximate  cause  of  an  event,  a  negligent  act  or  omission 
need  not  be  the  sole  cause  or  the  last  or  nearest  cause,  it  being 
sufflcient  if  such  act  concurs  with  the  other  causes  acting  at  the 
same  time,  which  in  combination  with  it  causes  the  injury. 

13.  Negligence,  f  196* — when  proximate  cause  question  for  jury. 
What  is  the  proximate  cause  of  an  event  is  ordinarily  a  question 
of  tSiCt  for  the  Jury. 

14.  Negugence,  §  48* — what  constitutes  proximate  cause.  A 
cause  may  be  the  proximate  cause  of  an  injury,  so  as  to  render 

•See  nilBolfl  Notes  BIceet,  Vols.  XI  to  XV,  wad  CnmnlAtlire  Quarterly,  mmm 
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defendant  liable,  if  it  be  one  of  the  causes,  though  not  the  only 
cause,  of  the  injury,  but  without  which  the  accident  would  not 
have  happened. 

15.  Mines  and  minerals,  §  80* — when  mine  owner  liable  for 
permdtting  employee  to  enter  unsafe  place.  In  an  action  by  a 
miner  for  personal  injuries,  it  is  proper  to  refuse  to  hold  a  proposi- 
tion that  Hurd's  Rev.  St.  1909,  ch.  93,  sec.  18,  providing  that  miners 
shall  not  be  permitted  to  enter  dangerous  places  in  a  mine  until 
the  same  are  made  safe,  except  under  the  direction  of  the  mine 
manager,  has  no  application  to  a  dusty  road  in  a  coal  mine  except 
in  so  far  as  the  question  of  explosions  is  concerned,  where  the 
declaration  charges  that  an  unsafe  condition  existed  in  the  mine 
at  the  time  of  the  accident  and  where  the  dusty  condition  of  the 
mine  was  one  of  the  elements  which  went  to  make  up  the  unsafe 
condition  charged. 

16.  Mines  and  minerals,  §  125* — when  contributory  negligence 
no  defense.  Under  the  Miners'  Act  (J.  ft  A.  K  7475  et  seq.)  contrib- 
utory negligence  is  eliminated  where  a  wilful  violation  of  the 
statute  is  alleged  and  proved. 

Appeal  from  the  Circuit  Court  of  Madison  county;  the  Hon.  Louis 
Bebnbeuteb,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1915.    Affirmed.    Opinion  filed  April  17,  1916. 

"Kbefb  &  Sullivan,  for  appellant. 

T.  M.  Webb  and  M.  Lestbb  Geebs,  for  appellee. 

Me.  Justice  Boogs  delivered  the  opinion  of  the  court. 

Appellee  was  injured  on  June  18,  1910,  while  em- 
ployed as  driver  in  the  mine  of  appellant  at  Mary- 
ville,  Illinois.  The  declaration  consists  of  two  counts. 
The  first  count  is  based  upon  section  18  of  chapter  93 
of  Kurd's  Eevised  Statutes  for  1909,  and  the  second 
count  is  based  on  section  16  of  said  Act. 

The  first  count  charges,  among  other  things,  that 
the  track  on  which  appellee  was  driving  had  curves, 
and  that  slate  and  other  materials  were  allowed  to  ac- 
cumulate along  the  side  of  the  track  and  that  a  vast 
quantity  of  dust  accumulated  and  was  allowed  to  re- 
main along  and  on  the  side  of  the  roadway,  which  was 

*8ee  Illlnoiii  Notes  Digest,  Vols.  XI  to  XV»  wad  CumulatlTe  Qm^rterlj,  same 
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frequently  stirred  up  by  the  mule  and  trip  of  cars,  so 
as  to  fill  the  passageway,  and  by  reason  thereof  the 
vision  of  the  driver  was  obscured  while  hauling  coal 
therein.  Appellee  bases  his  right  to  recover  on  the 
presence  of  all  the  foregoing  conditions,  and  it  is 
charged  in  said  counts  that  all  of  said  materials  con- 
stituted a  dangerous  and  unsafe  condition  of  which  the 
appellant  well  knew.  It  is  also  charged  in  said  count 
that  appellant  wilfully  permitted  appellee  to  enter 
said  working  place  without  being  under  the  direction 
of  the  mine  manager  before  said  dangerous  condition 
was  made  safe. 

The  second  count  charges  the  presence  of  large  quan- 
tities of  dust  along  said  roadway  which  rendered  the 
passage  of  the  drivers  thereon  unsafe  and  dangerous ; 
that  appellant  knew  of  said  condition,  and  that  it  wil- 
fully failed  to  cause  said  track  to  be  sprinkled.  The 
gist  of  this  count  is  the  wilful  omission  on  the  part  of 
appellee  to  see  that  the  track 'was  sprinkled  as  pro- 
vided by  statute.  To  said  declaration  appellant  plead- 
ed the  general  issue.  By  agreement  trial  was  had  by 
the  court  without  a  jury,  resulting  in  a  finding  and 
judgment  in  favor  of  appellee  for  $1,800,  from  which 
judgment  appellant  prosecutes  this  appeal. 

There  were  twelve  or  more  entries,  numbered  from 
one  to  twelve,  developed  westerly  off  the  main  south  en- 
try of  said  mine.  Near  the  point  where  the  eighth 
entry  turned  westward  off  the  main  south,  the  latter 
entry  branches  into  two  parts,  the  said  parts  coming 
together  again  near  the  mouth  of  the  tenth  west  entry. 
Each  of  said  branches  contain  a  track  over  which  cars 
were  hauled.  The  east  branch  was  used  to  store  empty 
cars.  The  west  branch  was  used  for  storing  loaded 
cars  of  coal  brought  in  by  the  drivers  in  the  south  side 
and  from  thence  were  pulled  by  a  motor  to  the  bottom 
shaft  to  be  hoisted.  These  two  branches  were  known 
as  the  *' parting '*  and  were  separated  by  a  pillar  of 
coal  having  an  opening  of  sufficient  size  to  permit  a 
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driver  and  mule  to  pass  from  one  side  to  another.  The 
loaded  cars  were  delivered  hy  the  drivers  on  the  west 
branch  as  th(By  came  noilheriy  on  the  main  south.  Just 
north  of  the  tenth  west  entry  stands  a  trapdoor  across 
the  track  of  the  main  south.  North  of  the  trapdoor  the 
loaded  track  branches  to  the  west  and  continues  north- 
erly until  it  again  intersects  the  main  line  in  the  main 
south  entry. 

From  the  trapdoor  along  the  left  side  of  the  west 
track  as  it  goes  north -there  were  certain  timbers  sit- 
ting close  to  the  rail,  and  in  and  about  the  base  of  these 
timbers  and  near  the  rail  itself  was  an  accumulation 
of  slate  and  other  materials.  After  leaving  the  **  part- 
ing'' on  the  west  track  where  the  loaded  cars  were 
run  you  come  to  a  considerable  curve.  The  exact  dis- 
tance of  this  curve  from  said  '* parting"  is  not  defi- 
nitely shown  by  the  record.  From  this  point  on  north 
the  track  declines.  At  about  the  point  of  the  curve 
above  mentioned  the  drivers  of  the  cars  unhook  their 
mules  and  run  them  north  some  thirty  or  forty  feet  to 
the  cross-cut  where  the  mules  would  turn  in  and  go 
through  to  the  other  track  where  the  empty  cars  were 
stored. 

Appellant  in  its  brief  alleges  two  grounds  for  a  re- 
versal of  this  case:  ** First,  because  as  a  matter  of 
fact  his  (appellee's)  injury  was  due  entirely  to  the 
fact  that  he  undertook  to  leave  the  car  on  the  wrong 
side  and  contrary  to  the  method  always  employed  by 
him  and* other  drivers  before  his  injury;  and  second, 
the  injury  which  he  received  was  not  the  direct  and 
proximate  result  of  any  dust  which  had  accumulated 
in  the  entry."  Appellant's  first  proposition  raises  a 
question  of  fact,  and  the  only  matter  to  be  determined 
by  the  court  on  this  proposition  is  whether  the  finding 
of  the  court  was  against  the  manifest  weight  of  the 
evidence.  Appellee  is  the  only  witness  who  testified 
as  to  the  manner  in  which  the  accident  occurred. 

His  testimony  is  to  the  effect  that  about  ten  o'clock 
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on  the  morning  in  question,  he  had  brought  a  load  of 
coal  in  from  this  '*  parting  *'  and  on  arriving  at  said 
decline,  he  unhooked  his  mule  and  jumped  off  the  car, 
intending  to  alight  in  the  middle  of  the  track ;  that  his 
vision  was  So  obscured  by  the  dust  caused  by  the  trot- 
ting of  the  mule  and  the  trip  of  cars  that  he  was  unable 
to  see  or  appreciate  at  what  point  in  the  entry  he  was ; 
that  as  he  jumped,  his  car  happened  to  be  on  the  curve, 
and  as  a  result  thereof,  instead  of  jumping  in  the  mid- 
dle of  the  track,  he  landed  on  the  left  side  of  the  same 
against  the  timbers  and  gob  above  mentioned  and  was 
thereby  thrown  back  onto  the  center  of  the  track  and 
was  run  over  by  said  car.  Appellee's  evidence  fur- 
ther tended  to  show  that  for  the  want  of  sprinkling  in 
said  entry,  dust  had  accumulated  in  such  quantities 
between  the  rails  that  it  reached  the  axles  of  the  cars, 
except  in  the  center  of  the  track  where  the  mules  had 
beaten  a  path,  and  that  the  passing  of  the  car  and  mule 
stirred  up  vast  quantities  of  dust  and  so  befogged  the 
atmosphere  as  to  render  it  impossible  to  see.  Appellee 
further  testified  that  on  the  right-hand  side  of  the 
track,  going  north,  the  average  distance  between  the 
rib  and  the  side  of  the  car  was  only  about  fifteen  or  six- 
teen inches. 

As  to  the  dusty  condition  of  the  mine,  appellee  is 
corroborated  by  Drake,  an  ex-mine  examiner  who  was 
in  the  employ  of  appellant  as  such  mine  examiner 
at  the  time  of  the  accident.  This  witness  further  cor- 
roborated appellee  with  reference  to  the  timber  and 
materials  on  the  left  side  of  the  track  at  the  curve 
where  the  accident  occurred.  His  testimony  being 
that:  *'To  the  left  of  the  curve  going  north  there  was 
timber  and  loose  debris  at  the  time  and  was  there  as 
long  as  I  was  employed  in  the  mine. ' '  He  further  tes- 
tified that  he  reported  the  condition  of  this  entry  when 
he  was  first  employed  by  appellant  and  that  the  con- 
dition of  the  road  was  unchanged  up  to  the  time  of  the 
accident.     This  witness  also  testified  that  in  going 
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north,  on  the  right-hand  side,  the  coal  was  overhang- 
ing and  that  while  there  were  some  clear  spaces  on  the 
right-hand  side  of  the  track  there  was  not  enough  room 
for  a  mule  to  be  unhooked  and  pass  between  a  car  and 
the  rib  down  to  the  cross-cut.  Mr.  Weschehske,  a  wit- 
ness on  behalf  of  appellee,  being  the  man  in  charge  of 
the  electric  motor  for  appellant  in  its  said  mine,  cor- 
roborated appellee  with  reference  to  the  dusty  condi- 
tion of  said  entry  and  also  testified  that  this  entry  was 
not  sprinkled  south  of  the  cross-cut  during  the  month 
of  June;  that  the  dust  was  so  deep  that  in  walking 
along  the  entry  it  would  come  to  the  top  of  his  shoes. 
The  witness  Kettle,  a  spragger  in  said  entry  at  the 
time  of  the  accident,  corroborated  appellee  with  refer- 
ence to  the  dusty  condition  of  the  entry.  This  witness 
also  testified  that  he  was  in  the  cross-cut  at  the  time 
appellee  was  hurt ;  that  at  this  point  there  was  a  sharp 
curve  in  the  track  and  that  the  gob  and  material 
came  down  to  the  rail.  He  further  stated  that  this  con- 
dition in  said  entry  had  obtained  since  the  first  of 
April.  This  is  the  substance  of  appellee's  evidence, 
and  we  think,  fully  warranted  the  conclusion  that  at 
the  time  of  the  accident  these  different  conditions  tes- 
tified to  by  appellee's  witnesses  rendered  an  unsafe 
condition  in  said  entry. 

The  only  evidence  offered  by  appellant  to  contradict 
the  evidence  offered  by  appellee  consisted  of  the  testi- 
mony of  Needier,  a  civil  engineer,  to  the  effect  that 
there  was  three  and  one-half  feet  on  the  east  side  of  the 
loaded  track  going  north ;  and  that  there  was  some  dust 
on  the  track,  probably  an  inch  or  two,  but  not  sufficient 
to  call  his  attention  to  the  same.  This  witness  testi- 
fied he  knew  this  parting  had  been  sprinkled  many 
times,  but  on  cross-examination  he  said:  **I  do  not 
know  of  my  own  personal  knowledge  when  this  part- 
ing was  sprinkled  prior  to  the  accident."  Polleyshek, 
mine  manager  for  appellant,  at  the  time  of  the  acci- 
dent, stated  that  he  was  acquainted  with  the  conditions 
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of  the  entry  prior  to  the  injury;  that  he  had  walked 
along  this  track  but  had  not  noticed  any  particular 
amount  of  dust;  that  this  loaded  track  was  sprinkled 
every  Sunday  night;  that  he  directed  the  night  fore- 
man to  have  it  done.  No  witness,  however,  was  put  on 
who  testified  to  having  sprinkled  the  mine  or  who  had 
personal  knowledge  that  the  mine  was  sprinkled  on  any 
particular  occasion. 

The  witness  McCormack,  boss  driver  for  appellant 
at  the  time  of  the  injury,  testified:  *'It  was  a  system 
to  sprinkle  there  during  that  time.^'  He  further  testi- 
fied: **I  don't  recollect  whether  this  roadway  had 
been  sprinkled  during  the  month  or  not.''  This  wit- 
ness testified  he  helped  pull  appellee  from  under  the 
car  at  the  time  of  the  injury ;  that  the  condition  of  dust 
was  not  such  at  that  time  as  one  with  ordinary  eye- 
sight could  not  see  a  few  feet  ahead  of  him.  .  This  is 
the  substance  of  the  testimony  of  appellant  with  refer- 
ence to  the  dust,  sprinkling  and  other  conditions  of  the 
mine  at  the  time  of  the  accident. 

There  is  absolutely  no  evidence  in  the  record  to 
support  appellant's  proposition  to  the  effect  that  ap- 
pellee had  been  in  the  habit  of  getting  off  of  the  car 
on  the  right-hand  side  of  the  track.  The  only  testi- 
mony as  to  the  habit  of  appellee  with  reference  to  get- 
ting off  of  the  car  was  the  testimony  of  appellee  to  the 
effect  that  he  jumped  off  the  front  of  the  car,  drove 
the  mule  down  the  center  of  the  track  until  he  came  to 
the  cross-cut  and  that,  that  was  what  he  was  attempt- 
ing to  do  at  the  time  he  received  his  injury.  The  evi- 
dence further  shows  that  appellee  had  been  working 
in  this  entry  but  one  day  prior  to  the  day  of  the  injury. 
The  finding  of  the  court  in  our  judgment  is  not  against 
the  manifest  weight  of  the  evidence  as  to  the  manner 
in  which  appellee  received  his  injury  and  as  to  the 
unsafe  condition  of  the  mine,  but  is  supported  by  a 
clear  preponderance  thereof. 

It  is  next  contended  by  appellant 'that  even  though 
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appellee  received  his  injury  in  the  manner  claimed  by 
him,  said  injury  was  not  the  proximate  result  of  any 
dust  which  had  accumulated  in  the  entry. 

The  point  sought  to  be  made  by  appellant  is  that  the 
statute  with  reference  to  sprinkling,  being  section  16d 
of  chapter  93,  of  Kurd's  Revised  Statutes  of  1909,  re- 
lates- only  to  the  prevention  of  explosions  on  account 
of  the  accumulation  of  dust  in  the  mines,  and  that  even 
though  an  injury  occurs,  caused  in  part  by  reason  of 
the  dusty  condition  of  the  mine  and  the  failure  to 
sprinkle  as  provided  by  statute,  it  would  not  in  law  be 
held  as  the  proximate  cause  of  the  injury. 

We  have  examined  the  cases  cited  by  counsel  for 
appellant  in  support  of  his  contention  and  while  some 
of  the  earlier  cases  decided  by  the  courts  seem  to  sup- 
port their  position,  yet  we  are  inclined  to  believe  that 
the  more  recent  cases  give  a  somewhat  more  liberal 
construction  to  the  language  of  the  provisions  of  the 
mining  statute  than  did  the  earlier  cases.  Layman  v. 
Penwell  Min.  Co.,  142  111.  App.  580;  Himrod  Coal  Co. 
V.  Stevens,  203  111.  115 ;  Madison  Coal  Co.  v.  Hayes,  215 
111.  625,  and  Hougland  v.  Avery  Coal  <&  Mining  Co., 
246  111.  609. 

We  do  not,  however,  rest  our  decision  of  this  case  on 
the  construction  to  be  placed  on  the  provision  in  clause 
*  *  d "  of  section  16  of  the  Mining  Statute,  to  the  effect 
that  in  dusty  mines,  the  mine  manager  must  see  that 
all  hauling  roads  are  frequently  and  thoroughly 
sprinkled,  but  rest  our  decision  on  the  case  made  by 
the  first  count  of  appellee 's  declaration,  which  charged 
facts  showing .  an  unsafe  condition  in  the  entry  and 
that  appellee  was  allowed  to  enter  the  same  for  work, 
otherwise  than  under  the  direction  of  the  mine  man- 
ager.  The  evidence  in  the  record  is  amply  sufficient 
to  sustain  the  allegations  of  said  count. 

The  case  of  Olson  v.  Kelly  Coal  Co.,  236  111.  502,  is 
a  somewhat  similar  case  to  this.  In  that  case  the 
declaration  charged  facts  showing  an  unsafe  condition 
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in  the  mine  entry  where  Olson  was  to  do  his  work,  and 
that  while  worHng  in  said  entry  he  received  the  in- 
jury for  which  suit  was  brought.  The  court  at  page 
505  says :  ' '  It  is  also  contended  that  the  court  erred  in 
overruling  appellant's  motion  for  a  directed  verdict, 
as  it  is  said  that  the  evidence  does  not  show  a  wilful 
violation  of  the  provisions  of  section  18  of  the  Mines 
and  Mining  Act,  the  position  of  appellant  being,  that 
the  only  evidence  of  a  wilful  violation  of  said  section 
18  contemplated  by  the  statute  is  the  report  of  the 
mine  examiner, — in  other  words,  that  the  suit  being 
based  upon  a  violation  of  section  18  of  the  Mines  and 
Mining  Act,  actual  notice  of  the  dangerous  condition 
in  the  mine  to  its  mine  examiner  was  not  sufficient 
notice  of  such  condition  to  appellant  to  make  it  liable 
raider  that  section  of  the  statute  for  an  injury  result- 
ing from  such  dangerous  condition.  We  do  not  agree 
with  this  contention.  The  statute  clearly  contemplates 
that  the  mine  owner  shall  keep  his  mine  in  a  safe  con- 
diifion  to  protect  the  men  employed  by  him  therein 
from  injury,  and  to  this  end  it  is  provided  that  a  mine 
examiner  and  a  mine  manager  shall  be  employed,  and 
that  the  mine  shall  be  examined  and  reports  of  its  con- 
dition  as  disclosed  by  such  examination  made,  and 
that  a  wilful  failure  to  make  such  examination  or  re- 
port, which  results  in  injury  to  men  working  in  a  mine, 
shall  make  the  mine  owner  liable  for  such  injury." 

In  the  case  at  bar,  Drake,  the  mine  examiner,  re- 
ported the  condition  of  the  mine  as  it  existed  prior  to 
the  injury  to  appellee,  to  the  mine  manager  and  he 
furthet  testified  that  its  condition  remained  the  same 
and  unchanged  up  until  after  appellee's  injury. 
Whether  he  reported  its  condition  to  the  mine  manager 
or  not  is  unimportant  as  under  the  holding  of  the  Su- 
preme Court  of  this  State  a  mine  examiner  is  vice 
principal  of  the  mine  owner.  Olson  v,  Kelly  Coal  Co,, 
supra;  Davis  v,  Illinois  Collieries  Co.,  232  111.  284. 

The  court  further  says  in  Olson  v.  K^lly  Coal  Co., 
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at  page  506:  **The  question  of  the  condition  of  the 
entry  at  the  point  where  the  accident  occurred  was 
one  of  fact  to  be  determined  by  the  jury."  If,  as 
charged  in  the  declaration,  appellant  permitted  ap- 
pellee to  enter  its  mine  to  work  therein,  otherwise  than 
under  the  direction  of  its  mine  manager,  knowing  of 
such  dangerous  condition,  before  said  dangerous  con- 
dition had  been  made  safe,  such  conduct  on  its  part 
constituted  on  the  part  of  the  appellant  a  conscious 
violation  of  section  18  of  the  Mines  and  Mining  Act 
and  rendered  appellant  liable  to  the  appellee  for  a 
wilful  violation  of  said  act.  Olson  v.  Kelly  Coal  Co., 
supra;  Odin  Coal  Co.  v.  Denman,  185  111.  413;  Mar- 
quette Third  Vein  Coal  Co.  v.  Dielie,  208  111.  116 ;  KeU 
lyville  Coal  Co.  v.  Strine,  217  HI.  516 ;  Henrietta  Coal 
Co.  V.  Martin,  221  111.  460 ;  Eldorado  Coal  d  Coke  Co. 
V.  Swan,  227  111.  586. 

It  is  also  appellant's  contention  that  the  evidence 
does  not  show  the  condition  of  the  entry  was  the  proxi- 
mate cause  of  appellee's  injury.  We  think  it  cannot 
be  seriously  urged  that  the  entry  where  appellee  re- 
ceived his  injury  was  not  in  an  unsafe  and  dangerous 
condition  substantially  as  alleged  in  his  declaration. 
When  an  injury  proceeds  from  two  causes  operating 
together,  the  parties  putting  in  motion  one  of  them  is 
liable  therefor  the  same  as  though  it  was  the  sole  cause. 
The  negligent  act  or  omission  must  be  one  of  the  es- 
sential causes  producing  the  injury  but  need  not  be  the 
sole  cause  nor  the  last  or  nearest  cause.  It  is  suflS- 
cient  if  it  concurs  with  the  other  cause  acting  at  the 
same  time,  which  in  combination  with  it  causes  the  in- 
jury. Waschow  V.  Kelly  Coal  Co.,  245  111.  516;  Seith 
V.  Commonwealth  Electric  Co.,  241  111.  252;  Miller  v. 
Kelly  Coal  Co.,  239  111.  626.  What  is  the  proximate 
cause  is  ordinarily  a  question  of  fact  to  be  considered 
by  the  jury.  Illinois  Cent.  R.  Co.  v.  SUer,  229  111.  390; 
Pullman  Palace  Car  Co.  v.  Laack,  143  111.  242.  Under 
the  above  authorities  if  the  unsafe  condition  of  appel- 
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lant's  mine  was  one  of  the  causes,  although  not  the 
only  cause,  which  resulted  in  appellee's  injury,  but 
wilJiout  which  cause  the  accident  would  not  have  hap- 
pened, appellant  would  be  liable. 

No  question  is  made  by  appellant  as  to  the  amount 
of  the  verdict.  The  evidence  discloses  that  the  injuries 
to  appellee  were  severe,  consisting  of  an  injury  to 
his  back,  hip,  ankle  and  wrist,  from  which  injuries  he 
was  confined  to  his  home  for  about  ten  weeks. 

Seven  propositions  of  law  were  submitted  by  appel- 
lant, all  of  which  were  held  by  the  court  with  the 
exception  of  the  sixth  and  seventh.  The  sixth  proposi- 
tion was  to  the  effect  that  appellant  was  not  negligent 
in  permitting  appellee  to  enter  for  work  without  be- 
ing under  the  direction  of  appellant's  mine  manager. 
There  was  no  error  in  refusing  this  proposition,  and 
what  we  have  heretofore  said  and  the  authorities  we 
have  cited  is  a  complete  answer  to  appellant's  conten- 
tion that  there  was  error  in  refusing  the  same. 

The  seventh  proposition  was  to  the  effect  that  the 
statute  directing  that  miners  shall  not  be  permitted  to 
enter  dangerous  places  in  a  mine  until  the  same  are 
made  safe,  except  under  the  direction  of  the  mine  man- 
ager, has  no  application  to  a  dusty  road  in  a  coal  mine, 
except  so  far  as  the  questions  of  explosions  is  con- 
cerned. We  think  there  was  no  error  in  refusing  this 
proposition  for  the  reason  that  the  dusty  condition  of 
the  mine  was  one  of  the  conditions  that  went  to  make 
up  an  unsafe  condition  as  set  forth  in  the  first  count  of 
appellee's  declaration.  The  question  of  contributory 
negligence  on  the  part  of  appellee  does  not  arise  in  this 
case  for  the  reason  that  the  evidence  is  amply  suf- 
ficient to  establish  the  allegation  of  the  first  count  of 
appellee's  declaration  to  the  effect  that  a  dangerous 
condition  existed  in  a])])(liant's  mine  where  appellee 
was  injured ;  that  said  dangerous  condition  was  known 
to  appellant,  and  that,  notwithstanding  said  knowledge 
it  suffered  appellee  to  enter  said  mine  for  work,  other- 
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wise  than  under  the  direction  of  its  mine  manager, 
rendering  the  act  of  appellant  wilful  and  thereby  elimi- 
nating the  question  of  contributory  negligence  on  the 
part  of  appellee. 

Finding  no  reversible  error  in  this  record  the  judg- 
ment of  the  Circuit  Court  will  be  affirmed. 

Judgment  affirmed. 


Pete  Bagaini,  Appellee,  y.  Donk  Brothers  Coal  &  Coke 

Company,  Appellant* 

(Not  to  be  reported  In  full.) 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the  Hon. 
Obobge  a.  Crow,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1915.  Reversed  and  remanded.  Opinion  filed  April 
17,  1916. 

Statement  of  the  Case. 

Action  by  Pete  Bagaini,  plaintiff,  against  the  Donk 
Brothers  Coal  &  Coke  Company,  defendant,  in  the  Cir- 
cuit Court  of  St,  Clair  county,  to  recover  for  personal 
injuries  sustained  while  working  in  defendant's  mine 
near  Maryville.  From  a  judgment  for  plaintiff  for 
$10,000,  defendant  appeals. 

Plaintiff's  amended  declaration  contained  eight 
counts,  the  first  alleging  that  on  January  29, 1913,  room 
16,  leading  off  of  the  second  south  entry  of  the  eleventh 
west,  in  defendant's  mine  near  Maryville,  had  been 
developed  about  seventy-five  feet  and  contained  a  rail- 
way track  on  which  cars  were  drawn  by  mules ;  that  the 
defendant  had  permitted  other  debris  to  remain  along 
each  side  of  the  track,  so  that  the  only  passageway  to 
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and  from  the  face  of  coal  in  said  room  was  between  the 
rails  of  the  track,  and  that  the  miners  traveled  be- 
tween the  rails  to  and  from  their  work;  that  plaintiff 
was  a  miner  in  that  room,  his  duty  being  to  load  coal 
into  cars  brought  there  by  drivers,  and  to  prepare  and 
fire  shots;  that  during  the  afternoon  of  that  day,  he 
loaded  two  cars  and  afterwards  prepared  certain  shots 
m  the  face  of  the  entry  in  said  room;  that  defendant 
negligently  permitted  the  cars  to  be  and  remain  on  the 
track  and  thereby  obstructed  such  passageway,  render- 
ing it  unsafe  and  dangerous,  of  which  defendant  well 
knew,  or  by  the  exercise  of  ordinary  care  should  have 
known ;  that  before  leaving  the  room  he  lighted  a  fuse 
in  one  of  said  shots ;  that  the  said  fuse  flared  and  sput- 
tered and  extinguished  his  cap  light  and  left  him  in 
total  darkness,  and  that  while  endeavoring  to  leave  the 
working  place  to  avoid  the  explosion  of  said  shot  he 
came  in  contact  with  the  cars  and  was  thereby  caused 
to  fall  down  and  against  the  debris,  being  thereby  stu- 
pified,  and,  upon  arising  and  endeavoring  to  find  his 
way  out  of  the  room,  on  account  of  the  darkness  and 
the  fall  he  received,  he  became  confused  and  bewildered 
and  approached  near  said  shot,  and  the  said  shot  ex- 
ploded and  injured  him,  etc. 

The  second  count  charged  that  defendant  negligently 
allowed  debris  to  remain  along  and  near  the  track  in 
the  room  so  that  miners  were  prevented  from  using 
the  sides  thereof,  and  thereby  the  debris  rendered  the 
passage  out  of  the  place  by  miners  unsafe  in  that  they 
were  likely  to  come  in  contact  with  the  debris  and  be 
delayed  and  injured  and  that  plaintiff,  after  lighting 
the  shot,  attempted  to  escape  and  came  in  contact  with 
the  debris  and  afterwards  became  injured,  etc. 

The  negligence  charged  in  the  third  count  consists 
in  the  unlawful  failure  and  omission  of  the  mine 
examiner  of  defendant  to  inspect  the  room,  etc.,  where 
plaintiff  was  working. 
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The  fourth  count  charged  that  defendant  wilfully 
failed  to  keep  one  side  of  the  haulage  road  clear  of 
refuse  other  than  timber  for  a  distance  of  two  and 
one-half  feet  from  the  rails  in  such  haulage  road  for 
the  free  passage  of  men  to  and  from  their  work. 

The  fifth  count  charged  that  defendant  wilfully 
failed  to  maintain  places  of  refuge  in  the  room  as  re- 
quired by  statute. 

The  sixth  count  charged  that  defendant  wilfully 
failed  to  maintain  a  cross-cut  not  more  than  fifty  feet 
from  the  rib. 

The  eighth  count  charged  that  defendant  ordered 
and  directed  plaintiff  to  fire  certain  shots  in  his  room 
and  that  the  mine  examiner  wilfully  failed  and  omitted 
to  instruct  him  concerning  the  handling  of  explosives. 
To  the  amended  declaration  defendant  filed  a  plea  of 
the  general  issue. 

It  appeared  that  at  the  time  of  his  injury  plaintiff 
was  thirty-nine  years  old  and  had  been  working  at  coal 
mining  for  many  years.  He  had  been  examined  as 
provided  by  statute  and  held  a  miner's  certificate.  For 
some  time  prior  to  January  29,  1913,  the  date  of  his 
injury,  plaintiff  had  been  mining  coal  in  rooms  15  and 
16  off  of  the  second  south  entry  in  the  mine  of  defend- 
ant. In  that  mine  the  miners  prepared  and  fired  their 
own* shots.  At  the  time  in  question  room  16  had  been 
driven  about  seventy  feet  and  was  about  thirty-two 
feet  wide.  The  time  for  firing  shots  in  that  mine  was 
from  three  to  three-thirty  p.  m.  On  the  day  plaintiff 
was  injured  he  had  prepared  two  shots,  both  placed  in 
the  face  of  the  coal,  one  at  the  center  and  the  other 
near  the  right  rib.  There  was  a  car  track  in  the  cen- 
ter of  the  room  which  came  within  eight  or  ten  feet  of 
the  face  of  the  coal,  connecting  with  the  track  in  the 
entry.  About  three  to  three-thirty  p.  m.  on  the  after- 
noon of  that  day,  plaintiff  fired  the  two  shots.  Neither 
shot  did  its  work,  both  blowing  out  the  tamping  and 
failing  to  bring  down  the  coal.     One  of  said  shots 
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caused  the  injury,  being  the  loss  of  the  sight  of  both 
eyes. 

The  defendant  introduced  evidence  tending  to  show 
that  plaintiff  was  an  experienced  shot  firer,  while 
plaintiff  testified  that  he  had  had  some  experience  with 
reference  to  firing  shots  but  did  not  know  about  some 
matters  in  connection  with  such  work. 

Plaintiff  testified  in  effect  that  on  the  afternoon  of 
the  day  in  question  he  had  loaded  a  car  in  room  16  and 
that,  with  the  help  of  other  miners,  he  rolled  the  car 
back  from  the  face  about  thirty  feet;  that  thereafter 
he  lit  the  center  shot  and  that  while  lighting  the  cross- 
cut shot  the  exposed  powder  in  the  split  of  the  fuse 
made  a  long  flame  and  extinguished  his  cap  lamp  which 
he  held  in  his  hand;  that  he  then  sought  to  strike 
matches  that  he  carried  in  his  pocket,  but  they  were 
damp  and  would  not  light;  that  knowing  he  was  in 
danger  he  felt  his  way  to  the  center  of  the  room, 
reached  the  track  and  proceeded  rapidly  eastward 
along  the  track  and  that,  forgetting  the  car,  he  forci- 
bly collided  with  it,  his  face  striking  the  coal  on  the 
same.  The  result  was  that  he  was  thrown  backward, 
fell  to  the  ground  and  struck  his  head  against  the  gob ; 
that  upon  arising  to  his  feet  he  became  so  confused 
that  he  did  not  realize  what  he  was  doing  or  where  he 
was  going,  and  that  in  his  confusion  he  came  in  front 
of  the  center  shot  which  exploded  just  at  that  time  and 
destroyed  the  sight  of  both  of  his  eyes. 

The  evidence  as  to  whether  at  the  time  of  the  acci- 
dent there  was  a  car  in  the  room  where  plaintiff  was 
working  as  alleged  was  conflicting,  plaintiff  being  cor- 
roborated by  one  witness,  while  seven^of  defendant's 
witnesses  contradicted  plaintiff,  some  of  whom  had 
been  in  the  room  for  the  purpose  of  examining  its  con- 
dition on  the  same  day  when  plaintiff  was  injured  and 
shortly  afterwards. 

D.  E,  Keefb  and  L,  0.  Whitnbl,  for  appellant 
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Oakl  Monk  and  T.  M.  Webb,  for  appellee. 
Mb.  Justice  Boogs  delivered  the  opinion  of  the  court. 

Abstraet  of  the  Deelslon. 

1.  Mines  aih)  minebals,  §  189* — v>hen  irtatructions  in  language 
of  statute  not  improper.  In  actions  under  the  Miners'  Act  (J.  &  A. 
f  7476  et  acq.),  instructions  in  the  language  of  the  statute  are  not 
improper  though  abstract  In  form,  provided  instructions  are  also 
given  applying  the  law  as  stated  in  the  instruction  to  the  facts 
as  found  by  the  jury,  since  otherwise  the  abstract  form  of  the 
instruction  would  be  misleading. 

2.  Mines  and  minerals,  §  191* — when  instruction  relative  to^ 
refuge  places  improper.  In  an  action  by  a  miner  to  recover  for 
personal  injuries  as  a  result  of  defendant's  alleged  negligence  in 
leaving  cars  standing  in  the  room  where  plaintiff  was  firing  shots 
when  injured,  thereby  preventing  plaintiff  from  escaping  from  the 
rooui  in  time  to  prevent  injury  from  the  explosion  of  the  shots, 
it  is  error  to  give  an  Instruction  based  on  section  15b  of  the 
Miners'  Act  (J.  ft  A.  K  7489)  relative  to  refuge  places  on  haulage 
roads,  where  it  appears  that  the  rib  of  the  room  was  more  than 
two  and  one-half  feet  from  the  rail  of  the  track,  since  in  such 
case,  under  paragraph  "e"  of  the  same  section,  the  mine  owner 
is  not  required  to  provide  refuge  places. 

3.  Mines  and  minerals,  §  187* — when  instruction  as  to  require- 
ments of  statute  for  cross-cuts  erroneous  as  not  conformable  to 
evidence.  In  an  action  by  a  miner  to  recover  for  personal  injuries, 
where  a  count  of  the  declaration  charges  a  failure  to  provide  cross- 
cuts as  required  by  section  14  of  the  Miners'  Act  (J.  ft  A.  1  7488), 
it  is  error  to  give  an  instruction  quoting  the  requirements  of  the 
statute  as  to  cross-cuts  in  the  first  room  opening  off  any  entry, 
where  the  evidence  shows  that  when  injured  plaintiff  was  working 
in  the  sixteenth  room  opening  oft  such  entry. 

4.  Mines  and  minerals,  §  187* — when  erroneous  instruction  not 
in  conformity  with  evidence  not  cured  hy  subsequent  instruction. 
In  an  action  by  a  miner  to  recover  for  personal  injuries  sustained 
while  working  in#the  sixteenth  room  opening  off  an  entry,  where 
a  count  of  the  declaration  charged  a  failure  to  provide  cross-cuts 
as  required  by  section  14  of  the  Miners'  Act  (J.  ft  A.  ^  7488),  an 
erroneous  instruction  given  for  plaintiff  as  to  the  requirements 
of  the  statute  as  to  the  first  room  opening  off  the  entry  is  not 
cured  by  a  subsequent  instruction  given  for  defendant  correctly 
stating  the  requirement  of  the  statute  as  to  cross-cuts  from  rooms 

*See  IllljiolH  Notes  DiRest,  Vols.  XI  to  XV,  and  Cnmulattve  Qurtorly,  mmt 
topic  and  section  nuuiber. 
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situated  as  tliat  in  which  plaintiff  was  working  when  Injured,  since 
the  two  instmctlons,  taken  together,  would  be  misleading,  and 
tend  to  confuse  the  jury,  rather  than  enlighten  them,  as  to  the 
issues  to  be  decided. 

5.  Mimes  AND  1CINXBAL8,  |  91* — whot  U  fWfpote  of  Mtatuie  in 
reUUi4m  to  cro89<ut8.  The  provisions  of  the  Mining  Act  (J.  ft  A. 
t  7475  et  9eq.)  in  relation  to  cross-cuts  have  reference  more  par- 
ticularly to  the  health  of  miners  than  to  their  safety,  the  primary 
purpose  of  a  cross-cut  being  to  furnish  ventilation,  yet  it  cannot 
be  said  that  the  statute  may  not  take  the  question  of  safety  into 
consideration. 

6.  Mines  and  MimcBALS,  |  182* — when  question  tohether  miner 
should  he  instructed  as  to  TiandUng  of  explosives  for  jury.  In  an 
action  under  the  Miners'  Act  (J.  ft  A.  1  7475  et  seq.),  it  is  a  ques- 
tion of  fact  for  the  jury  whether  an  experienced  miner  holding  a 
certificate  as  such  under  the  provisions  of  the  statute,  but  whose 
business  is  not  that  of  an  experienced  shot  flrer  as  contemplated 
by  the  statute,  should  be  instructed  by  the  mine  manager  as  to 
the  handling  of  explosives  and  whether  the  failure  so  to  instruct 
is  negligence. 

7.  Pleaoinos,  I  451* — how  question  whether  evidence  tends  to 
support  declaration  or  count  thereof  raised.  In  an  action  for  negli- 
gence a  motion  made  at  the  close  of  all  the  evidence  to  exclude  the 
evidence  and  to  instruct  the  jury  to  find  defendant  not  guilty  raises 
the  question  whether  plaintifTs  evidence  tends  to  support  his  decla- 
ration or  some  count  thereof. 

8.  Mines  and  minerals,  |  148* — when  evidence  sufficient  to  sup- 
port counts  in  declaration  for  personal  injuries.  In  an  action  by 
a  miner  to  recover  for  personal  injuries  sustained  while  firing  shots 
in  defendant's  coal  mine,  where  it  was  alleged  that  owing  to  de- 
fendant's negligence  in  leaving  a  car  on  the  track  in  the  room 
where  plaintiff  was  working,  plaintiff,  whose  cap  lamp  had  been 
extinguished  by  the  flame  of  one  of  the  shots,  was  prevented  from 
escaping  from  the  room  in  season  to  prevent  his  being  injured  by 
the  explosion  of  the  second  shot,  plaintiff's  evidence  examined  and 
held  to  tend  to  support  certain  counts  in  the  declaration. 

9.  TaiAL,  §  195* — when  motion  to  direct  verdict  for  defendant 
properly  refused.  In  an  action  for  negligence  it  is  not  error  to 
refuse  a  motion  to  exclude  the  evidence  and  to  find  defendant  not 
guilty  where  plaintifTs  evidence  tends  to  support  some  counts  of 
the  declaration. 

10.  Trial,  |  211* — when  motion  to  instruct  jury  to  disregard 
counts  of  declaration  properly  refused.  It  is  error  to  refuse  a 
motion  to  instruct  the  jury  to  disregard  certain  counts   of  the 


•See  nilDois  Netes  Diseet,  Vols.  XI  W  XY,  aaA  CimiQlaUTe  Qosrterl^,  wnie 
teiple  tanA  section  nomber. 
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declaration  where  the  evidence  does  not  show  a  right  of  recovery 
on  such  counts. 

11.  Negligence,  S  242* — when  refusal  of  instruction  on  proximate 
cause  erroneous.  In  an  action  to  recover  for  personal  injuries 
alleged  to  have  been  sustained  as  a  result  of  defendant's  negligence, 
it  is  error  to  refuse  an  instruction  to  find  defendant  not  guilty 
if  the  jury  found  that  defendant's  negligence  was  not  the  sole 
proximate  cause  of  plaintiff's  injury. 

12.  Instructions,  {  4* — when  court  should  give  instruction  de- 
fining proximate  cause.  In  an  action  to  recover  for  personal  in- 
juries alleged  to  have  been  sustained  as  a  result  of  defendant's 
negligence,  where  an  instruction  is  given  to  find  defendant  not 
guilty  if  the  jury  find  that  his  negligence  was  not  the  sole  proxi- 
mate cause  of  plaintifTs  injury,  an  instruction  defining  "proximate 
cause"  should  be  given  in  connection  with  the  first  instruction 
where  none  is  tendered  by  either  party. 

13.  Instbuctions,  {  137* — when  inapplicable  instructions  prop- 
erly refused.  It  is  not  error  to  refuse  instructions  which  do  not 
state  correct  principles  of  law  or  are  not  applicable  to  the  facta 
in  the  case. 

14.  Appeal  and  erbob,  §  1410* — when  verdict  set  aside  because 
of  insufficiency  of  evidence.  While  the  Appellate  Court  should  not 
disturb  a  verdict  unless  such  verdict  is  against  the  manifest  weight 
of  the  evidence,  yet  where  other  errors  intervene  which  may  have 
affected  the  verdict  the  court  should  much  more  readily  set  the 
verdict  aside  and  remand  the  cause  for  another  trial. 

15.  Damages,  §  141* — when  verdict  for  personal  injuries  not 
excessive.  In  an  action  by  a  miner  to  recover  for  personal  injuries, 
where  as  a  result  of  the  accident  plaintiff  lost  the  sight  of  both  eyes, 
and  where  at  the  time  of  the  accident  plaintiff  was  thirty-nine  years 
old,  a  time  of  life  which  made  it  hard  for  him  to  take  up  a  new 
line  of  employment,  a  verdict  for  plaintiff  for  |10,000  held  not  so 
excessive  as  to  require  a  reversal. 


*See  Illinois  Not«s  Dived,  YoU.  XI  to  XV,  amd  CuiuuIaUto  Qwtorlj, 
topic  and  Mctlon  nnmbor. 
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DoUj  Morgan,  Administratrix^  Appellee^  y.  Carteryille 
&  Big  Hnddy  Coal  Company,  Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  WllUamfion  county;  the  Hon. 
A.  W.  Lewis,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1916.    Affirmed.     Opinion  filed  April  17,  1916. 

Statement  of  the  Case. 

Action  by  Dolly  Morgan,  as  administratrix  of  the 
estate  of  James  Morgan,  her  deceased  husband,  plain- 
tiff, against  Carterville  &  Big  Muddy  Coal  Comimny, 
defendant,  to  recover  for  the  death  of  the  husband 
while  employed  as  a  shot  firer  in  defendant's  mine. 
BVom  a  verdict  for  plaintiff  for  $2,000,  defendant  ap- 
peals. 

This  case  was  originally  appealed  to  the  Supreme 
Court,  as  it  was  contended  that  the  Workmen's  Com- 
pensation Act  of  1911  was  unconstitutional,  but  as  both 
parties  conceded  that  the  act  was  invalid,  the  Supreme 
Court  certified  the  case  to  the  Appellate  Court.  See 
Morgan  v.  Carterville  S  Big  Muddy  Coal  Co.j  264  111. 
533. 

The  cause  was  tried  in  the  Circuit  Court  on  the 
theory  that  plaintiff  must  recover,  if  at  all,  on  the 
ground  that  defendant  was  guilty  of  common-law  neg- 
ligence, resulting  in  an  injury,  which  caused  the  death 
of  plaintiff's  intestate,  and  that  plaintiff  was  in  the 
exercise  of  due  care  for  his  own  safety  at  the  time. 

Dbnison  &  Spilleb,  for  appellant;  Mastin  &  Sher- 
lock, of  counsel. 

Nebly,  GaujIMore,  Cook  &  Potter,  for  appellee. 

Mb.  Justice  Bogos  delivered  the  opinion  of  the  court. 
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Abstraet  of  the  Deelslon. 

1.  Mines  and  minesials,  {  107* — when  duty  of  mine  examiner  to 
warn  »hot  ftrera  of  dangerous  condition  of  pillarM  "between  entries. 
Where  the  thickness  of  pillars  between  two  entries  in  a  mine  at  a 
considerable  distance  from  the  mouths  of  the  entries  has  been  re- 
duced to  less  than  one-half  of  that  at  the  mouths  of  the  entries  so  as 
to  become  too  thin  because  of  the  failure  to  use  sights  in  driving 
one  of  the  entries,  and  such  condition  is  known  to  the  mine  exam- 
iner, or  would  have  been  known  to  him  if  he  had  exercised  reason- 
able care,  it  is  his  duty  to  warn  shot  flrers  of  such  dangerous 
condition,  especially  where  a  cross-cut  is  being  driven  from  the 
opposite  entry. 

2.  Mines  and  minerals,  |  179* — when  evidence  sufficient  to  sus- 
tain finding  that  negligence  in  driving  entries  without  notifying 
shot  firer  proximate  cause  of  death.  In  an  action  by  the  adminis- 
tratrix of  the  estate  of  a  mine  shot  firer  to  recover  for  the  death  of 
such  shot  firer,  alleged  to  have  been  due  to  negligence  in  driving 
two  parallel  entries  so  that  at  a  considerable  distance  from  the 
mouths  of  such  entries  the  pillar  between  the  entries  was  less  than 
one-half  of  that  at  the  mouths  of  the  entries  and  was  blown  in  upon 
deceased  when  a  shot  was  fired  in  the  cross-cut  being  driven  from 
the  entry  opposite  to  which  he  was  working,  evidence  held  suffi- 
cient to  sustain  a  finding  that  the  proximate  cause  of  the  injury 
resulting  in  death  of  deceased  was  the  negligent  act  in  so  driving 
the  pillars  without  notifying  the  shot  firers  of  such  dangerous 
condition. 

3.  Mines  and  minebals,  {  178* — when  evidence  sufficient  to  sus- 
tain finding  th4it  shot  firer  not  guilty  of  contributory  negligence. 
In  an  action  by  the  administratrix  of  the  estate  of  a  shot  firer  to 
recover  for  the  latter's  death,  alleged  to  be  due  to  negligence  in 
driving  two  parallel  entries  in  the  mine  so  that  the  pillar  was  too 
thin  at  a  point  a  considerable  distance  from  the  mouth  of  the  entry, 
where  a  shot  was  fired  in  a  crosscut  being  driven  from  the  opposite 
entry,  resulting  in  the  wall  of  the  pillar  being  blown  upon  plain- 
tiff's decedent,  and  to  failure  of  defendant  to  notify  deceased  of 
such  dangerous  condition  of  the  mine,  where  it  appeared  that  the 
entries  were  driven  with  the  pillars  of  the  required  thickness  for  a 
distance  of  seven  hundred  or  eight  hundred  feet  from  the  mouths 
of  the  entries  to  a  cross-cut  sixty  feet  from  where  deceased  was 
working,  and  that  the  workmen  had  no  light  except  from  their 
candles,  and  had  not  been  warned  that  the  pillar  had  been  narrowed 
at  the  place  where  deceased  was  working,  evidence  held  sufficient 

•See  niliiols  Notes  Digest,  Vols.  XI  to  XV,  and  Ciimal»tlye  Quarterly, 
topic  and  section  namber. 
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to  sustain  a  finding  that  deceased  was  not  guilty  of  contributory 
negligence. 

4.  Mines  and  minerals,  §  122* — when  evidence  sujSficient  to  aus- 
tain  finding  that  8hot  firer  did  not  assume  risk  of  injury  from  explo- 
sion, in  an  action  by  the  administratrix  of  the  estate  of  a  shot  firer 
to  recover  for  the  latter's  death,  alleged  to  be  due  to  negligence 
in  drfying  mine  entries  so  that  the  pillar  was  too  thin  at  a  place 
where  a  cross-cut  was  being  driven  from  the  opposite  entry  to 
that  in  which  deceased  was  working,  resulting  in  the  wall  thereof 
being  blown  in  upon  deceased  when  a  shot  was  fired  in  the  cross- 
cut in  the  entry  opposite  deceased,  evidence  held  sufficient  to  sus- 
tain a  finding  that  deceased  did  not  assume  the  risk  of  such 
explosion  as  incidental  to  his  employment,  it  appearing  that  he  had 
no  knowledge  of  the  condition  of  the  pillar. 

5.  iNSTBUcnoNS,  fi  151* — when  refusal  of  requested  instructions 
not  erroneous.  It  is  not  error  to  refuse  proper  requested  instruo- 
tiona  that  are  covered  by  given  instructiokis. 


AequlUa  I.  Brown,  Appellee,  y.  J.  E.  Moudy  et  al., 

Appellants. 

(Not  to  be  reported  In  full.) 

Appeal  from  the  Circuit  Court  of  Franklin  county;  the  Hon. 
WiixiAM  H.  Gbeen,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1916.  Affirmed.  Opinion  filed  April  17,  1916.  Re- 
hearing denied  May  26,  1916. 

Statement  of  the  Case. 

Action  under  the  Dramshop  Act,  sec.  9  (J.  &  A. 
^  4609),  by  Acquilla  I.  Brown,  plaintiff,  against  J.  E. 
Mondy,  Walter  Satera,  A.  G.  Rinehart  and  Charles 
Gualdoni,  defendants,  for  damages  for  injury  to  plain- 
tiff ^s  means  of  support  as  the  result  of  the  sale  of 
intoxicating  liquor  to  plaintiff's  husband.  From  a  ver- 

*8ee  Illinois  Notes  DIseot,  Vols.  XI  to  XV,  and  Camttlntlve  Qaorterijr,  sume 
topie  ftnd  acctlon  number. 
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diet  for  plaintiff  against  defendants  Satera,  Rinehart 
and  Gnaldoni,  snch  defendants  appeal. 

Plaintiff's  husband  with  his  family  moved  to  the 
Town  of  Sesser,  in  Franklin  county,  about  the  month 
of  September,  1908,  and  at  that  time  he  was  about  fifty 
years  of  age.  Prior  to  moving  thereto  he  was  a  school 
teacher  and  farmer,  but  had  never  accumulated  any 
property  to  speak  of.  He  had  had  a  good  deal 
of  sickness  in  his  family,  which  involved  a  consid- 
erable expense  for  a  man  of  his  means.  Prior 
to  his  moving  to  Sesser  he  was  a  man  of  good 
habits,  steady,  industrious,  and  had  furnished  his 
family  a  comfortable  support.  About  the  month 
of  March,  1909,  after  moving  to  Sesser,  plaintiff's 
husband  with  his  son,  Raymond  Brown,  engaged  in 
the  butcher  business  until  February  20,  1911.  Their 
bank  account  introduced  in  evidence  showed  that 
their  business  was  reasonably  prosperous,  and  that 
during  the  period  of  two  years  it  amounted  to  more 
than  $25,000.  On  February  20,  1911,  plaintiff's  hus- 
band bought  out  his  son's  interest  in  the  business  and 
ran  the  business  alone  until  about  October  1,  1911, 
when  the  son  bought  out  the  father. 

It  further  appeared  that  some  time  after  engaging 
in  the  butcher  business  plaintiff's  husband  began  the 
use  of  intoxicating  liquors ;  that  he  purchased  said  liq- 
uors of  defendants  and  that  the  habit  of  drinking  grew 
on  him  until  it  affected  him  to  the  extent  that  he  neg- 
lected his  business,  and  was  frequently  intoxicated  to 
such  an  extent  that  he  had  to  be  assisted  home.  It  also 
appeared  that  the  trips  to  the  saloon  of  defendants 
were  of  frequent  daily  occurrences  and  that  at  times  it 
would  be  necessary  for  those  in  charge  of  the  shop  to 
go  to  the  saloon  for  the  purpose  of  bringing  plaintiff's 
husband  back  to  the  shop  to  look  after  his  business; 
that  the  butcher  business  conducted  by  plaintiff's  hus- 
band ran  down,  and  that  finally  he  closed  the  same  out 
and  soon  disposed  of  the  funds  derived  therefrom, 
aii?cnnting  to  something  like  $1,200. 
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It  further  appeared  that  in  a  fit  of  intoxication  plain- 
tiff's husband  shot  and  killed  a  man  and  was  incar- 
cerated in  the  county  jail  for  several  months  awaiting 
his  trial. 

The  court  gave  the  following  instructions  for  plain- 
tiff: 

' '  The  jury  are  instructed  as  a  matter  of  law  that  the 
fact,  if  it  is  a  fact,  that  the  plaintiff  did,  during  the 
time  it  is  charged  in  her  declaration  that  the  defend- 
ants sold  and  gave  intoxicating  liquors  to  her  hus- 
band, which  caused  his  habitual  intoxication,  engage 
in  keeping  boarders  or  carried  on  the  business  of 
conducting  a  millinery  store,  will  constitute  no  defense 
whatever  for  the  sale  or  gifts  of  intoxicating  liquors 
to  her  husband,  causing  his  habitual  intoxication,  pro- 
vided you  find  from  a  preponderance  of  the  evidence 
that  the  defendants  did  make  such  sales  which  re- 
sulted in  such  intoxication. 

"You  are  instructed  that  every  dramshop  keeper  is 
expressly  prohibited  by  the  statute  of  the  State  from 
selling  or  giving  intoxicating  liquor  to  a  person  who  is 
at  the  time  of  such  sale  or  gift  in  an  intoxicated  con- 
dition ;  and  if  you  believe  from  a  preponderance  of  all 
the  evidence  in  this  case  that  the  defendants  did  re- 
peatedly sell  or  give  intoxicating  liquors  to  plaintiff's 
husband  when  he  was  in  an  intoxicated  condition,  and 
if  you  further  believe  from  the  evidence  that  such  sale, 
or  gifts  of  intoxicating  liquors  resulted  in  injury  to 
plaintiff's  means  of  support,  then  such  sale  or  gifts  of 
intoxicating  liquors  may  be  regarded  by  you  as  wil- 
fully and  wantonly  made. 

**You  are  instructed  that  it  is  expressly  contrary  to 
the  statute  of  Illinois  for  any  person  to  sell  or  give  in- 
toxicating liquors  to  a  person  known  to  be  an  habitual 
drunkard;  and  if  you  find  from  the  evidence  in  this 
case  that  the  defendants,  well  knowing  that  plaintiff's 
husband  was  an  habitual  drunkard,  and  that  after  hav- 
ing such  knowledge  did  continue  to  sell  or  give  him 
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intoxicating  liquors,  which  caused  him  to  remain  and 
be  intoxicated,  then  such  sales  would  be  regarded  by 
the  law  as  having  been  wilfully  and  wantonly  made, 
and  will  lay  a  proper  foundation  for  the  awarding  of 
exemplary  damages/' 

Layman  &  Johnson,  W.  H.  Nblms  and  F.  P.  Drbn- 
NAN,  for  appellants. 

F.  M.  GuiNN  and  Robert  E.  Hickman,  for  appellee. 

Mb.  Justice  Boggs  delivered  the  opinion  of  the  court. 

Abstraet  of  the  Deelslon. 

1.  Intoxicating  liquobs,  §  229* — when  evidence  Mufficient  to  sus- 
tain finding  tTiat  wife  injured  in  her  means  of  support  due  to  intoxi- 
cation of  husband.  In  an  action  under  the  Dramshop  Act,  sec.  9 
(J.  ft  A.  t  4609),  by  a  wife  against  saloon  keepers  for  damages  for 
Injury  to  her  means  of  support,  evidence  held  sufficient  to  sustain 
a  verdict  for  plaintiff. 

2.  Intoxicating  liquobs,  f  172* — when  wife  injured  in  her  means 
of  support  by  intoxication  of  husband,  A  wife  is  injured  in  her 
means  of  support  due  to  the  intoxication  of  her  husband  when  her 
husband's  ability  to  furnish  her  with  the  comforts  of  life  is 
lessened  or  destroyed,  although  she  may  not  be  deprived  of  the 
bare  necessities  of  life. 

3.  Husband  and  wife,  §  5* — what  is  extent  of  duty  of  husband 
to  support  wife.  The  duty  of  a  husband  to  support  his  wife  is  not 
limited  to  the  bare  necessities  of  life,  but  it  includes  the  comforts 
of  life  as  well,  and  whatever  is  suitable  to  her  situation  and  the 
husband's  condition. 

4.  Intoxicating  liquobs,  §  251* — when  instruction  on  damages 
for  injury  to  support  not  improper  as  not  based  upon  evidence.  In 
an  action  by  a  wife  against  saloon  keepers  under  the  Dramshop 
Act,  sec.  9  (J.  ft  A.  1  4609),  for  damages  for  injury  to  her  means 
of  support  due  to  the  intoxication  of  her  husband,  an  instruction 
that  in  estimating  plaintifTs  damages,  if  the  jury  found  for  plain- 
tiff, they  should  take  into  consideration  the  extent  to  which  plain- 
tifTs husband  neglected  his  business  and  the  amount  of  money  and 
property   squandered   by  him,   if   proven   in   consequence  of   such 

•See  nilnoia  Notes  DUest,  Vols.  XI  («  XYi  and  Ciimal»tlTe  Quarterly, 
tople  and  section  niunber. 
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intoxication,  so  far  as  the  evidence  might  enlighten  the  jury,  held 
not  erroneous  because  not  based  upon  evidence  where  there  was 
suflScient  evidence  that  plaintiffs  husband  squandered  and  wasted 
his  money. 

5.  Intoxicating  uquobs,  f  249* — when  instruction  not  improper 
as  assuming  tfiat  sales  or  gifts  of  liquor  constituted  cause  of  action. 
In  an  action  by  a  wife  for  damages  for  injury  to  her  means  of 
support  due  to  the  intoxication  of  her  husband,  under  the  Dram- 
shop Act,  sec.  9  (J.  &  A.  H  4609),  an  instruction  that  the  fact  that 
plaintiff  did,  during  the  time  it  is  charged  in  her  declaration  that 
defendants  sold  and  gave  intoxicating  liquors  to  her  husband  which 
caused  his  habitual  intoxication,  engage  in  keeping  boarders  or  in 
conducting  a  millinery  business,  did  not  constitute  any  defense 
to  the  sale  or  gifts  of  intoxicating  liquors  to  her  husband,  causing 
his  habitual  intoxication,  provided  the  jury  found  from  a  preponder- 
ance of  the  evidence  that  defendants  did  make  such  sales  which 
resulted  in  the  intoxication,  held  not  erroneous  as  assuming  that 
the  alleged  sales  or  gifts  of  intoxicating  liquors  constituted  the 
cause  of  action,  instead  of  the  intoxication  caused  by  the  same. 

6.  Intoxicating  uquobs,  §  251* — when  instruction  on  damages 
for  injury  to  means  of  support  of  wife  not  erroneous.  In  an  action 
by  a  wife  for  damages  for  injury  to  her  means  of  support  due  to 
the  intoxication  of  her  husband,  under  the  Dramshop  Act,  sec.  9 
(J.  &  A.  t  4609),  an  instruction  that  in  order  to  sustain  a  claim 
for  injury  to  her  means  of  support  it  was  not  necessary  to  show 
that  the  wife  had  been  actually  without  support  or  had  been  at 
any  time,  in  whole  or  in  part,  deprived  of  means  of  support,  but 
that  means  of  support  relate  to  the  future  as  well  as  to  the  present, 
and  that  it  was  sufficient  if  she  show  that  the  sources  to  her  future 
support  had  been  cut  off  or  diminished  below  what  was  reasonable 
and  competent  for  a  person  in  her  station  in  life,  and  below  what 
they  otherwise  would  have  been  held  proper. 

7.  Intoxicating  liquors,  §  233* — what  damages  recoverable  by 
toife  for  loss  of  means  of  support.  The  damages  for  injury  to  means 
of  support  which  a  wife  may  recover  because  of  the  intoxication 
of  her  husband,  under  the  Dramshop  Act,  sec.  9  (J.  ft  A.  t  4609), 
include  future  as  well  as  present  support,  and  it  is  sufficient  if 
she  show  that  the  sources  of  her  future  support  have  been  cut  off 
or  diminished  below  what  is  reasonable  and  competent  for  a  person 
in  her  station  in  life  and  below  what  they  would  otherwise  have 
been. 

8.  Intoxicating  liquors,  §  249* — when  instruction  on  liability  for 
sale  or  gift  of  not  erroneous.  Instructions  in  an  action  by  a  wife 
for  damages  for  injury  to  her  means  of  support,  under  the  Dram- 
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shop  Act,  sec.  9  (J.  ft  A«  If  4609),  held  not  open  to  the  objection 
that  they  informed  the  jury  that  any  sale  or  gift  of  intoxicating 
liquor  to  a  person  in  an  intoxicated  condition  must  be  regarded 
as  wilfully  and  wantonly  made,  where  such  instructions  did  not 
attempt  to  direct  a  verdict  and  there  was  evidence  to  support  them. 


William  Neeley,  Appellee,  y.  Metropolitan  Life  Insur- 

anee  Company,  Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  City  Court  of  East  St.  Louis;  the  Hon.  Robsbt 
H.  Flannigan,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.    Reversed  and  remanded.    Opinion  filed  April  17,  1916. 

Statement  of  the  Case. 

Action  of  assumpsit  by  William  Neely,  plaintiff, 
against  the  Metropolitan  Life  Insurance  Company,  de- 
fendant, to  recover  on  a  life  insurance  policy  on  the 
life  of  the  daughter  of  plaintiff.  From  a  judgment  for 
plaintiff,  defendant  appeals. 

William  P.  Launtz,  for  appellant. 
James  Ot.  McHale  and  Edgab  P.  Holly,  for  appellee. 
Mr.  Justice  Boggs  delivered  the  opinion  of  the  court. 

Abstract  of  the  Decision. 

1.  Insurance,  §  233* — tohen  making  of  false  statements  dy  applU 
cant  Mrs  recovery  on  policy.  The  beneficiary  In  a  life  Insurance 
policy  Is  not  entitled  to  recover  thereon  where  the  applicant  nmde 
false  statements  as  to  whether  she  was  suffering  with  disease  at 
the  time  the  policy  was  issued. 

*See  Illinois  Notes  DlRest.  Vols.  XI  to  XV»  And  Cnmnlatlye  Qoarterly, 
topic  ftnd  section  number. 
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2.  Witnesses,  {  33* — when  wife  incompetent  vHtness  for  hus- 
band. In  an  action  on  a  life  Insurance  policy  by  a  husband  as 
beneficiary,  the  wife  of  plaintiff  is  an  Incompetent  witness  in  his 
behalf  under  Rev.  St.,  ch.  51,  sec.  5  (J.  ft  A.  1[  5522.) 

3.  Instructions,  {  151* — when  instruction  covered  by  given 
instructions  properly  refused.  An  instruction  Is  properly  refused 
where  it  is  covered  by  given  instructions. 

4.  Instructions,  §  96* — when  instruction  on  credibility  of  wit- 
ness proper.  In  an  action  on  a  life  insurance  policy  against  a  cor- 
poration, an  Instruction  that  if  the  jury  believed  from  the  evidence 
that  plaintiff  had  wilfully  sworn  falsely  as  to  any  material  matter 
on  the  trial  then  they  might  disregard  his  entire  testimony,  held 
Improperly  refused,  since,  one  of  the  parties  being  a  natural  person, 
it  was  proper  to  direct  the  attention  of  the  jury  to  his  testimony 
and  not  draft  the  instruction  so  as  to  apply  to  both  parties,  as 
should  be  done  where  both  parties  were  natural  persons 


The  People  of  the  State  of  Illinois  for  use  of  Lou 
Stueker^  Appellee^  y.  Laeej  Klrby,  Appellant. 

(Not  to  be  reported  In  full.) 

Appeal  from  the  County  Court  of  Saline  county;  the  Hon.  C.  D. 
STII.WEIX,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.     Affirmed.     Opinion  filed  April  17,  1916. 

Statement  of  the  Case. 

Proceedings  by  the  People  of  the  State  of  Illinois 
for  the  use  of  Lou  Stucker,  plaintiff,  against  Lacey 
Kirby,  defendant,  charging  defendant  with  being  the 
father  of  plaintiff's  bastard  child.  From  a  judgment 
for  plaintiff,  defendant  appeals. 

A  witness,  Durf ee,  called  by  defendant  testified  that 
he  had  had  intercourse  with  plaintiff,  the  first  occasion 
being  about  the  middle  of  May,  1914,  some  five  or  six 

'     •See  lUlsois  Notes  Digest,  Tola.  XI  to  XV,  and  Cam.iUitlvo  Quarterly,  lame 
topie  wid  lectlon  nmnber. 
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days  subsequent  to  the  day  on  which  the  prosecuting 
witness  testified  that  she  had  intercourse  with  defend- 
ant. He  was  asked  as  to  other  alleged  acts  of  inter- 
course with  said  witness,  to  which  questions  objections 
were  made  by  plaintiff  and  were  sustained  by  the  court. 
The  record  shows  that  the  objection  to  these  questions 
was  sustained  for  the  reason  that  the  questions  did  not 
limit  the  time  to  the  period  of  gestation.  Later  in  the 
trial  the  court  permitted  a  full  examination  of  this  wit- 
ness as  to  other  acts  of  intercourse  with  plaintiflF  had 
at  any  time  during  the  months  of  May  and  June.  The 
child  was  bom  on  the  29th  day  of  January,  1915.  The 
29th  of  June,  1914,  would  be  just  seven  months  pre- 
ceding the  birth  of  the  child.  There  was  nothing  in  the 
evidence  to  show  that  thifii  child  was  not  a  fully  de- 
veloped child. 

The  court  gave  the  following  instructions : 

**In  passing  on  the  weight  and  credit  to  be  given  to 
the  prosecuting  witness,  you  should  take  into  consid- 
eration, so  far  as  the  same  is  shown  by  the  evidence, 
her  condition  immediately  before  and  at  the  time  of 
the  act  of  intercourse  which  caused  conception  in  this 
case,  and  if  you  believe,  from  all  such  facts  and  cir- 
cumstances, that  the  bastard  child  was  begotten  by  the 
defendant,  at  the  time,  as  testified  to  by  the  complain- 
ing witness,  then  you  should  so  find  by  your  verdict. 

''This  case  is  a  prosecution  by  the  People  of  the 
State  of  Illinois,  and  the  complaining  witness.  Miss 
Stucker,  is  not  a  party  to  the  suit,  and  in  considering 
her  evidence  in  the  case  you  should  pass  upon  the  same 
in  the  light  of  the  law,  as  given  to  you  by  the  Court, 
and  the  parties  who  have  a  direct  and  material  inter- 
est in  the  case. 

**You  are  instructed  by  the  Court  that  by  law  the 
defendant  is  a  competent  witness  in  his  own  behalf, 
still  in  passing  upon  his  evidence  you  have  a  right  to 
ts^e  into  consideration  his  interest  in  the  result  of  the 
suit,  his  demeanor  while  on  the  stand,  his  conduct  at 
the  trial,  so  far  as  the  same  is  disclosed  by  the  evi- 
dence, and  if  from  all  the  evidence  and  circumstances 
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in  the  case  you  believe  from  a  greater  weight  thereof 
that  he  is  the  father  of  the  child  in  question,  then  you 
should  so  find  by  your  verdict. 

**If  the  jury  believe  that  the  prosecuting  witness 
was  mistaken  as  to  the  day  that  the  alleged  intercourse 
occurred,  yet  if  you  believe  from  the  greater  weight 
of  the  evidence  that  the  defendant  is  the  father  of  the 
child,  then  you  should  find  the  defendant  guilty." 

H,  N.  Finney  and  Lewis,  Ronaij>s  &  Lewis,  for  ap- 
pellant. 

Sam  Thompson,  for  appellee. 

Mb.  Justice  Boggs  delivered  the  opinion  of  the  court. 

Abstraet  of  the  Deelsion. 

1.  Bastards,  S  12* — when  County  Court  of  county  in  which  de- 
fendant terved  has  juri»diction.  The  County  Court  of  the  county  in 
which  a  defendant  in  bastardy  proceedings  is  found  and  served 
with  process  has  jurisdiction  of  such  proceedings  under  Rev.  St 
ch.  17,  sec.  1  (J.  &  A.  H  703). 

2.  Bastabos,  §  64* — when  exclusion  of  evidence  harmless  error. 
In  bastardy  proceedings  where  a  witness  for  the  defendant  testified 
that  he  had  had  intercourse  with  prosecuting  witness  five  or  six 
days  subsequent  to  the  day  on  which  the  prosecuting  witness  testi- 
fied that  she  had  intercourse  with  defendant  and  eight  and  one- 
half  months  before  the  birth  of  the  child,  held  that  the  exclusion 
of  evidence  as  to  subsequen^t  intercourse  with  defendant  was  not 
prejudicial  error  where  the  court  subsequently  allowed  the  witness 
to  testify  as  to  intercourse  during  the  following  six  weeks,  it  appear- 
ing that  there  was  no  evidence  that  the  child  was  not  fully  devel- 
oped. 

3.  Bastabds,  9  64* — when  instruction  not  prejudicially  mislead^ 
ing.  In  bastardy  proceedings,  an  instruction  to  the  jury  that  in 
considering  the  weight  to  be  given  to  the  testimony  of  the  prose- 
cuting witness  they  should  take  into  consideration,  so  far  as  the 
same  was  shown  by  the  evidence,  her  condition  immediately  before 
and  at  the  time  of  the  act  of  intercourse,  which  caused  the  concep- 
tion; and  if  the  jury  believed  from  all  such  facts  and  circumstances 

•See  nilnoto  Notes  DfsMt,  Vols.  XI  to  XT.  and  CnmiilatlTe  Quarterly,  ■am 
i/u^ic  and  oectloii  munber. 
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that  the  bastard  child  was  begotten  by  defendant  at  the  time  testi- 
fied to  by  the  prosecuting  witness,  then  they  should  so  find  in  their 
verdict,  held  not  prejudicially  misleading.      , 

4.  Bastabds,  §  64* — v>hen  instruction  that  prosecuting  toitness 
not  party  not  prejudicially  erroneous.  An  instruction  in  bastardy 
proceedings  that  the  prosecuting  witness  was  not  a  party  to  the 
suit,  held  not  reversibly  erroneous. 

5.  Bastabds,  §  6* — when  prosecuting  witness  party  to  proceed- 
ings. The  prosecuting  witness  in  bastardy  proceedings  is  a  party 
to  such  proceedings. 

6.  Bastabds,  §  34* — when  instruction  on  credihility  of  defendant 
as  witness  not  erroneous.  In  bastardy  proceedings,  an  instruction 
that,  in  determining  the  weight  to  be  given  to  the  testimony  of 
defendant,  the  jury  should  take  into  consideration  his  interest  in 
the  result  of  the  suit,  his  demeanor  while  on  the  stand  and  his 
conduct  at  the  trial  so  far  as  the  same  was  disclosed  by  the  evi- 
dence, held  not  erroneous. 

7.  Bastabds,  S  64* — when  instruction  not  prejudicially  erroneous. 
In  bastardy  proceedings,  an  instruction  that  if  the  jury  believed  that 
the  prosecuting  witness  was  mistaken  as  to  the  day  that  the  alleged 
intercourse  occurred,  yet  if  they  believed  from  the  greater  weight 
of  evidence  that  the  defendant  was  the  father  of  the  child,  then 
they  should  find  for  the  defendant,  held  not  prejudicially  erroneous 
although  the  prosecuting  witness  may  have  been  mistaken  as  to 
the  day,  as  the  exact  day  is  unimportant. 

8.  Bastabds,  fi  19* — when  prosecuting  witness  need  not  show 
exact  day  of  intercourse  with  defendant.  In  bastardy  proceedings 
it  is  not  necessary  that  the  prosecuting  witness  show  the  exact  day 
of  intercourse  with  defendant,  from  which  conception  is  alleged 
to  have  resulted. 

9.  Bastabds,  §  22* — what  degree  of  proof  required  to  establish 
case.  The  prosecuting  witness  in  bastardy  proceedings  cannot  be 
required  to  establish  her  case  by  a  "clear"  preponderance  of  evi- 
dence, a  preponderance  being  sufficient 

10.  Babtabob,  §  62* — when  verdict  not  disturbed  as  against 
weight  of  evidence.  In  bastardy  proceedings  where  the  evidence  is 
conflicting,  the  verdict  of  the  jury  will  not  be  disturbed  as  against 
the  weight  of  e'vddence  where  no  serious  errors  in  the  rulings  of 
the  court  have  Intervened. 

•See  Illinois  Notea  Divert,  Vols.  XI  to  XV,  and  CmniilatlTe  Quarterly,  tame 
topic  and  section  number. 
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August  Beleliert,  M.  T.  Bagby  and  W.  A.  Schwartz, 
Appellants,  t.  Mannon  Bankson,  Appellee. 

1.  MoKiQAOEs,  S  610* — when  purchaser  may  not  recover  rent 
from  tenant  of  mortgagee,  A  purchaser  at  a  mortgage  foreclosure 
sale  of  premises  under  a  mortgage  executed  prior  to  a  lease  by  the 
mortgagor  and  who  has  received  a  deed,  is  not  entitled  to  recover 
rent  from  a  tenant  who  has  not  attorned  to  him  where  he  has 
served  a  demand  in  writing  upon  the  tenant  to  surrender  posses- 
sion of  the  premises  after  receiving  the  deed,  as  required  by  the 
Landlord  and  Tenant  Act,  sec.  1  (J.  6  A.  1  7039). 

2.  MoRTOAOEs,  f  608* — when  purchaser  at  foreclosure  sale  may 
eject  tenant  of  mortgagor,  A  purchaser  at  a  mortgage  foreclosure 
sale  has  the  right  to  eject  any  tenant  placed  in  possession  of  such 
premises  by  the  mortgagor  subsequent  to  the  making  of  the  mort- 
gage who  might  seek  to  hold  over  after  the  period  of  the  equity  of 
redemption. 

3.  Laxdlobd  and  tenant,  §  15* — when  relation  does  not  exist. 
The  relation  of  landlord  and  tenant  does  not  exist  between  the 
purchaser  at  a  mortgage  foreclosure  sale  who  has  received  a  deed 
and  a  tenant  of  the  mortgagor  under  a  lease  subsequent  to  the 
mortgage  where  such  tenant  has  not  attorned  to  the  mortgagee, 
and  it  is  immaterial  that  such  purchaser  has  demanded  rent  of 
such  tenant 

Appeal  from  the  Circuit  Ck>urt  of  Pulaski  county;  the  Hon.  Benja- 
Hiif  W.  Pope,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.    Affirmed.    Opinion  filed  April  17,  1916. 

Wall  &  Martin,  for  appellants. 

C.  S.  Miller  and  Charles  L.  Bice,  for  appellee. 

Mb.  Justice  Boggs  delivered  the  opinion  of  the  court. 

This  is  an  action  brought  by  appellants  against  ap- 
pellee before  a  justice  of  the  peace,  for  the  recovery  of 
certain  rents.  The  trial  before  the  justice  resulted  in 
a  judgment  in  favor  of  appellee,  whereupon  an  appeal 
was  taken  to  the  Circuit  Court  of  Pulaski  county  where 
the  cause  was  tried  de  novo  by  the  court  without  a  jury. 

*See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  CumnlatlTe  Qaartorly,  tame 
topic  And  section  number. 
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Judgment  was  rendered  in  favor  of  appellee,  from 
which  judgment  this  appeal  is  prosecuted. 

On  December  17,  1910,  Abner  C.  Bankson,  father  of 
appellee,  with  his  wife,  executed  a  mortgage  to  H.  M. 
Britt,  August  Reichert,  W.  0.  Smoot,  G.  E.  Curt,  M. 
T.  Bagby,  Charles  H.  Brown  and  William  Schwartz 
upon  two  hundred  acres  of  land  in  Pulaski  county  to 
secure  the  payment  of  a  note  for  $5,000.  Thereafter, 
said  Britt  became  the  sole  owner  of  said  note  and  mort- 
gage and  after  the  same  fell  due,  brought  suit  to  fore- 
close. A  decree  of  foreclosure  was  rendered  at  the 
January  term,  1913,  of  said  court.  The  premises  were 
sold  under  said  decree  to  appellant  August  Reichert, 
to  whom  was  issued  a  certificate  of  purchase.  A  one- 
third  interest  in  this  certificate  was  assigned  to  appel- 
lant M.  T.  Bagby,  and  another  one-third  interest  was 
assigned  to  appellant  W.  A.  Schwartz.  The  premises 
sold  for  $4,800,  and  a  deficiency  decree  was  awarded 
against  said  Abner  C.  Bankson  for  $1,429.13.  The 
equity  of  redemption  having  expired  on  the  8th  day  of 
June,  1914,  the  special  master  on  June  18, 1914,  deeded 
said  premises  to  appellants.  No  question  is  raised  as 
to  the  regularity  of  the  above  proceedings. 

The  possession  of  said  premises  during  the  period 
of  the  equity  of  redemption  remained  in  said  Abner  C. 
Bankson  and  were  rented  by  him  to  various  tenants. 
Appellee,  Mannon  Bankson,  rented  forty  acres  of  the 
premises  for  wheat,  which  was  sowed  in  the  fall  of 
1913.  He  was  to  pay  one-third  of  the  proceeds  of  the 
crop  after  taking  out  expenses  of  threshing  and  haul- 
ing to  market,  which  said  rent  amounted  to  the  sum  of 
$190.29. 

On  June  19, 1914,  being  the  next  day  after  receiving 
the  master's  deed,  appellants  Schwartz  and  Reichert 
went  to  the  home  of  Abner  C.  Bankson  to  inform  the 
said  Bankson  that  they  had  a  deed  and  to  see  about  the 
rent.  It  seems  that  appellants  did  not  know  at 
the  time  that  the  said  Abner  C.  Bankson  had  rented  said 
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land  to  appellee.  The  wheat  was  afterwards  threshed 
and  when  being  hauled  to  market,  the  appellant 
Schwartz  went  to  appellee  and  demanded  the  rent. 
Appellee  refused  to  give  it  to  him,  but  said  to  him  he 
would  put  it  in  the  bank  at  Ullin  and  let  the  court  say 
to  whom  it  belonged.  Appellee,  thereafter,  on  the  ad- 
vice of  counsel  and  before  the  beginning  of  this  suit, 
paid  said  rent  to  his  father,  Abner  C.  Bankson,  the 
said  mortgagor.  Under  the  contract  that  Mannon 
Bankson  had  with  his  father,  for  the  payment  of  the 
rent,  the  same  was  due  when  the  wheat  was  sold  and 
the  expenses  taken  out.  There  is  practically  no  con- 
troversy as  to  the  facts  in  this  case,  but  only  as  to  the 
law  applicable  thereto.  Appellants  presented  four 
propositions  of  law  to  the  trial  court  which  they  con- 
tend should  have  been  held,  but  which  were  refused. 

The  sole  question  to  be  determined  in  this  case  under 
the  propositions  of  law  passed  upon  by  the  trial  court 
is  whether  the  purchaser  of  premises  under  a  fore- 
closure sale  and  who  has  received  a  deed,  on  the  ex- 
piration of  the  period  of  redemption,  has  a  right  of 
action  against  a  tenant  in  possession  of  said  premises 
under  a  lease  from  the  mortgagor  made  subsequent  to 
the  execution  of  the  mortgage  foreclosed,  where  no 
demand  for  possession  of  said  premises  has  been  made 
by  such  purchaser  after  receiving  said  deed,  and  where 
said  tenant  has  not  attorned  to  said  purchaser  as  his 
tenant. 

The  trial  court  held  on  the  hearing  of  said  cause  that 
the  purchaser  of  the  premises  under  the  conditions 
above  named  had  no  right  of  action  for  rent  against 
said  tenant,  and  we  are  inclined  to  the  opinion  that  the 
holding  of  the  trial  court  was  correct,  and  that  the  ap- 
pellants in  this  case  were  not  entitled  to  recover  from 
the  appellee  for  the  proceeds  of  the  rent  wheat  in  ques- 
tion. Tiffany  in  his  work  on  Landlord  and  Tenant,  at 
page  876,  in  discussing  this  question  says:  **If  the 
interest  of  the  landlord  is  sold  imder  a  judgment,  mort- 
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gage  or  other  lien,  which  is  subsequent  to  the  lease, 
the  purchaser  becomes  the  landlord  in  the  former  own- 
er's place,  since  the  reversion  passes  by  the  sale.    In 
such  case  the  purchaser  takes  only  what  the  lessor 
has,  that  is,  his  estate  in  reversion,  and  the  rights  of 
the  tenant  under  the  outstanding  lease  remain  such  as 
they  would  be  in  the  case  of  a  voluntary  transfer  of 
the  reversion.    If,  on  the  other  hand,  the  premises  are 
sold  under  a  judgment,  mortgage  or  other  lien  prior  to 
the  lease,  the  purchaser  comes  in  by  title  paramount 
to  the  lease,  and  he  is  entitled  to  possession  as  against 
the  tenant  thereunder.     And  as  the  tenant  under  a 
lease  has  no  rights  in  the  land  as  against  the  purchaser 
lyider  a  prior  incumbrance,  so  such  purchaser  has, 
apart  from  statute,  no  rights  as  landlord  against  such 
tenant,  unless  the  latter  accepts  a  new  lease  from  the 
purchaser,  or,  which  is  the  same  thing,  attorns  to  him. 
The  purchaser's  title  dates  back  to  the  date  of  the 
lien  under  which  he  claims,  and  he  is  in  the  same  posi- 
tion towards  the  tenant  under  the  lease  as  that  in 
which  one  to  whom  the  owner  of  land  conveys  the  abso- 
lute title  would  be  towards  a  tenant  under  a  lease 
which  such  owner  might  make  after  thus  divesting 
himself  of  the  title,  that  is,  he  is  an  absolute  stranger 
towards  such  tenant.     The  enforcement  of  the  lien 
divests  all  ^intermediate  estates  and  interests  to  the 
same  extent  as  would  the  enforcement  of  a  condition 
subsequent  at  common  law.  The  courts  occasionally  lose 
sight  of  the  above  distinction  between  a  sale  under  a 
prior  and  one  under  a  subsequent  lien,  speaking  of  a 
purchaser  under  a  prior  lien  as  being  entitled  to  the 
rent  under  the  lease.    It  may  be  remarked  that  if  the 
purchaser  at  the  sale  made  to  enforce  such  prior  lien 
could  be  regarded  as  entitled  to  the  rights  of  a  re- 
versioner as  against  the  tenant,  he  would  necessarily 
enjoy  them  subject  to  the  same  limitations  as  the  les- 
sor himself,  and  the  result  would  be  that  the  lien 
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could  be  rendered  practically  valueless  by  the  making 
of  a  long  lease  at  an  exceedingly  low  rent.'* 

This  subject  is  also  discussed  in  24  Cyc.  at  page 
1174.  The  language  being  as  follows :  '  *  If  the  lease  is 
prior  to  the  mortgage,  the  mortgagee  is  an  assignee  of 
the  reversion  and  in  that  character  entitled  to  all  the 
rents,  excepting  only  such  as  may  have  been  paid  by 
the  lessee  before  notice  of  the  assignment;  but  when 
the  lease  is  subsequent  to  the  mortgage,  there  is  no 
privity  between  the  mortgagee  and  the  lessee,  and  no 
right  in  him  to  demand  the  rent  reserved  by  the  lease. '  * 

In  the  case  of  Reed  v.  Bartlett,  reported  in  the  9th 
HI.  App.  at  page  267,  the  court  discussing  this  question 
on  page  270  says:  **When  they,  as  owners  of  the 
equity  of  redemption,  leased  the  premises  to  the  ap- 
pellee, his  estate  for  years  was  carved  out  of  the  equity 
of  redemption  and  not  out  of  the  fee.  The  estate 
granted  to  the  appellee,  and  the  reversion  in  them  con- 
stituted the  entire  equity  of  redemption,  and  when 
the  mortgage  was  foreclosed  the  equity  of  redemption 
became  extinguished  and  the  reversion  and  the  lease- 
hold estate  fell  with  it.  The  purchaser  at  the  mort- 
gage sale  became  the  owner  of  the  premises  in  fee ;  and 
coidd  have  treated  the  occupant  as  a  trespasser  and 
recovered  the  possession  by  ejectment  without  notice, 
or  in  forcible  detainer  under  the  statute,  and  when 
evicted  under  the  paramount  titlp  of  the  mortgagee 
neither  the  mortgagor  or  his  lessee  would  be  entitled 
to  the  emblements.  *  •  •  But  the  purchaser  cannot 
distrain  for  rent,  or  bring  an  action  to  recover  it,  un- 
less the  tenant  has  attorned  to  him,  as  the  relation  of 
landlord  and  tenant  does  not  exist  between  them.'^ 

In  the  case  of  Bartlett  v.  Hitchcock,  reported  in  the 
10th  HI.  App.  at  page  87,  the  court  on  page  89  discuss- 
ing this  question  says :  **But  neither  in  fact  or  in  law 
does  the  purchaser  at  a  mortgage  sale  become  the  as- 
signee of  the  reversion  or  of  the  term,  where  the  lease 
out  of  which  these  estates  arise,  is  made  after  the 
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execution  of  the  mortgage.  This  title  acquired  at  the 
sale  relates  back  to  the  execution  of  the  mortgage,  and 
he  takes  the  title  as  then  existing  in  the  mortgagor, 
divested  of  sales,  liens  or  leases  made  by  the  mortgagor 
or  those  claiming  under  him.  The  mortgagor  does  not 
become  the  tenant  of  the  mortgagee  {Carroll  v.  BaU 
lance,  26  111.  9),  and  the  relation  of  landlord  and  tenant 
does  not  exist  between  the  mortgagor  and  a  purchaser 
at  the  sale.  Hence  tenants  under  leases  made  subse- 
quent to  the  mortgage,  may  be  treated  as  trespassers 
by  the  mortgagee  or  the  purchasers,  and  ejected  with- 
out notice.  *  *  *  And  the  single  act  of  the  mort- 
gagee or  the  purchaser  in  demanding  rent  of  such 
tenant,  will  not  create  the  relation  of  landlord  and 
tenant  when  such  demand  has  not  been  acted  upon,  so 
as  to  enable  such  mortgagee  or  purchaser  to  recover 
rent  eo  nomine.' '  To  the  same  effect  is  Taylor  on 
Landlord  and  Tenant  (4th  Ed.),  sec.  126;  1  Jones  on 
Mortgages,  sec.  777. 

We  are  inclined  to  the  opinion  that,  a  purchaser  at 
a  mortgage  foreclosure  has  the  right  to  eject  any  ten- 
ant placed  in  possession  of  said  premises  by  the  mort- 
gagor subsequent  to  the  making  of  the  mortgage  who 
might  seek  to  hold  over  after  the  period  of  the  equity 
of  redemption.  The  purchaser  would  have  the  right  to 
proceed  under  section  1  of  the  Landlord  and  Tenant 
Act  (J.  &  A.  1[  7039),  and  serve  such  tenant  with  a  de- 
mand in  writing  and  thereby  place  himself  in  a  posi- 
tion to  recover  rent  for  the  use  and  occupation  of  the 
premises.  No  such  demand,  however,  was  served  in 
this  case  and  no  attempt  was  made  by  appellants  to 
comply  with  this  section  of  the  statute. 

We  are  therefore  of  the  opinion  that  under  the  law 
the  transfer  of  the  title  to  this  property  from  the 
mortgagor  to  the  purchaser  at  the  foreclosure  sale 
does  not  create  a  privity  of  estate  between  the  tenant 
under  the  lease  made  subsequent  to  the  mortgage,  and 
since  there  was  no  privity  of  contract  between  appel- 
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lants  and  appellee  whereby  appellee  had  agreed  or 
obligated  himself  to  pay  rent  for  these  premises,  and 
since  appellants  have  not  complied  with  section  1  of 
the  Landlord  and  Tenants  Statute,  there  can,  there- 
fore, be  no  recovery  in  this  case.  The  judgment  of  the 
trial  court  is  therefore  affirmed. 

Affirmed. 


Julius  Born,  Plaintiff  in  Error,  t.  Theodore  Schrleber, 

Defendant  In  Error. 

(Not  to  be  reported  In  full.) 

Brror  to  the  Circuit  Court  of  Randolph  county;  the  Hon.  Oeoboe 
A.  Cbow,  Judge,  presidine^.  Heard  in  this  court  at  the  October 
term,  1915.    Affirmed.    Opinion  filed  April  17,.  1916; 

Statement  of  the  Case. 

Action  in  trespass  by  Julius  Bom,  plaintiff;  against 
Theodore  Schreifber,  defendant,  for  an  assault  and  bat- 
tery committed  by  defendant  upon  plaintiff.  Prom  a 
judgment  for  plaintiff,  defendant  brings  error. 

Simpson  &  Adami  and  J.  F.  Sanfobd,  for  plaintiff  in 
error. 

Balph  E.  Spbigg,  for  defendant  in  error. 

Mb.  Justice  Boggs  delivered  the  opinion  of  the  court. 

Abstract  of  the  Decision. 

1.  Afpea-L  and  ebbob,  %  1410* — when  verdict  not  di9tur}>ed  he- 
cause  of  insufficiency  of  evidence,  A  verdict  will  not  be  disturbed 
on  appeal  as  not  supported  by  the  evidence  unless  it  is  against  the 
manifest  weight  of  evidence. 

•8ee  nilnolM  Notes  Digest,  Vols.  XI  to  XV,  aod  CnmulatlTO  Quarterly,  lame 
topic  Mid  aeetlon  number. 


102  Appellate  Courts  of  Illinois. 

Stullken  v.   Sims,  199  IlL  App.  102. 


2.  Appeal  and  erbob,  S  1414* — when  question  tohether  vntness 
sioorn  not  reviewed.  The  question  whether  or  not  a  witness  has 
been  sworn  is  so  peculiarly  within  the  observation  of  the  trial 
Judge  that  his  rulings  thereon  will  not  be  disturbed  on  appeal. 

3.  New  Trial,  §  5* — when  not  granted  for  neglect  to  cause  wit- 
ness to  take  oath,  A  new  trial  will  not  be  granted  upon  the  ground 
that  a  witness  was  not  sworn  when  his  testimony  did  not  relate 
to  any  vital  issue  in  the  case. 

4.  Instructions,  S  1B4* — when  modification  proper.  The  modi- 
fication of  instructions  is  not  objectionable  where  such  modifica- 
tion is  more  in  matter  of  form  and  the  meaning  of  such  instructions 
remains  substantially  as  before  such  modification. 

5.  Instructions,  S  126* — when  abstract  instructions  properly  re- 
fused. It  is  not  error  to  refuse  instructions  which  are  abstract  in 
character. 

6.  Instructions,  f  151* — when  requested  instruction  covered  by 
other  instructions  properly  refused.  A  requested  instruction  cov- 
ered in  the  main  charge  is  properly  refused. 

7.  Instructions,  S  120* — when  requested  instruction  inapplicable 
to  evidence  properly  refused.  A  requested  instruction  correct  in 
form,  but  inapplicable  to  the  evidence  in  the  case,  is  properly  re- 
fused. 

8.  Instructions,  §  19*— wTien  argumentative  instruction  properly 
refused.  A  requested  instruction  which  is  argumentative  in  form 
and  relates  to  matters  foreign  to  the  issues  is  properly  refused* 


George  C.  Stullken,  Administrator  of  the  Estate  of 
Herman  Kernke,  Deceased,  Appellee,  t.  J.  Morgan 
Sims,  Appellant. 

1.  Coroners,  f  5* — when  not  entitled  to  burial  allowance.  The 
provision  in  Rev.  St.,  ch.  58,  sec.  26  (J.  6  A.  1[  5627),  for  the  pay- 
ment to  the  coroner  of  the  sum  of  $12  for  '*buiial  expenses"  of  a 
body  over  which  an  inquest  has  been  held,  is  an  allowance  to  the 
coroner  to  be  expended  by  him  In  giving  a  body  a  decent  burial, 
and,  unless  such  expenditures  are  made  for  such  purpose,  he  la 
not  entitled  to  any  part  thereof. 

2.  Statutes,  §  198* — how  words  in  statute  are  to  be  interpreted. 


•Bee  nilnols  Notes  IMs«st,  VoU.  XI  to  XV,  and  Cumulative  Qoarteriy, 
topie  and  teetlon  nnmber. 
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'Words  of  a  statute  are  to  be  interpreted  according  to  their  common 
and  popular  acceptation  and  import 

3.  Statutes,  S  205* — hoic  iQorde  of  known  legal  import  presumed 
to  have  heen  rised.  Words  of  a  known  legal  Import  in  a  statute 
are  presumed  to  have  been  used  by  the  legislature  in  their  known 


Appeal  from  the  Circuit  Court  of  Madison  county;  the  Hon.  Wil- 
XJAM  El  Haduet,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1915.    Affirmed.    Opinion  filed  April  17,  1916. 

WiUiiAMSON,  Burroughs  &  Eyder,  for  appellant. 
G.  W.  Grossman,  for  appellee. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  court. 

One  Herman  Kemke  died  intestate  at  a  hotel  in  the 
city  of  Ed  wards  ville,  Illinois,  on  or  about  June  11, 
1913,  under  such  circumstances  that  a  coroner's  in- 
quest was  necessary.  The  defendant  in  this  cause,  as 
coroner  of  Madison  county,  Illinois,  held  an  inquest 
over  the  body  of  said  Kernke  and  took  possession  of 
the  sum  of  $86.55  cash,  found  on  the  body.    * 

Upon  learning  of  the  death  of  said  Kernke,  said  de- 
fendant notified  a  firm  of  undertakers — Marks,  Weber 
&  Company — ^who  took  charge  of  the  body  at  the  place 
where  death  occurred,  prepared  it  for  burial  and  con- 
ducted the  funeral.  In  doing  this  said  undertakers 
performed  all  the  services  and  did  all  the  labor  and 
supplied  the  casket  and  other  things  necessary  to  bury 
the  body.  A  claim  for  such  funeral  services  and  ex- 
penses was  allowed  and  has  been  paid  by  the  estate  of 
said  deceased.  Appellant  did  not  perform  any  labor 
or  render  any  service  in  connection  with  the  removal 
and  burial  of  said  body,  other  than  deliver  the  same  to 
said  undertakers,  and  did  not  lay  out,  expend  or 
cause  to  be  expended  any  money,  labor  or  expense,  of 
any  kind  or  character,  in  connection  with  the  removal 
and  actual  physical  burial  of  the  body  of  the  dece- 
dent and  did  not  superintend  the  burial. 

•0«e  nilDols  Not«ft  Dlffest.  Vol*.  XI  to  XV,  and  Cnmalatlve  Qnartorly,  tame 
topic  aad  Mctlon  nvmber. 
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Appellee  in  this  suit  at  the  time  was  the  publife  ad- 
ministrator of  Madison  county  and  was  duly  appointed 
by  the  Probate  Court  administrator  of  the  estate  of 
said  Kemke  and  brought  this  action  in  assumpsit,  de- 
claring on  the  common  counts,  to  recover  the  said  sum 
of  money  in  the  hands  of  appellant  as  coroner. 

Appellant  by  proper  pleas  made  a  tender  of  $63.55 
of  the  amount  held  by  him  and  set  up  his  claim  to  re- 
tain the  balance,  $23,  as  fees  of  his  oflSce,  payable  out 
of  said  estate,  viz.,  for  holding  inquest,  $10;  for  im- 
paneling jury,  $1,  and  for  burial  expenses,  $12. 

A  jury  was  waived  and  the  cause  was  tried  by  the 
court  upon  a  written  stipulation  of  facts  and  proposi- 
tions of  law  submitted.  The  court  found  in  favor  of 
appellant  as  to  the  item  of  $10  for  holding  the  inquest 
and  the  item  of  $1  for  impaneling  the  jury,  and  disal- 
lowed the  item  of  $12  for  burial  expenses  and  rendered 
judgment  for  $74.55,  from  which  judgment  this  appeal 
is  prosecuted. 

The  sole  question  involved  is  whether  the  trial  court 
erred  in  disallowing  said  item  of  $12  claimed  by  appel- 
lant as  being  due  to  him  as  coroner.  The  determina- 
tion of  this  question  involves  the  construction  of  sec- 
tion 26  of  chapter  53  of  Hurd's  Revised  Statutes  (J.  & 
A.  ^  5627).  Said  section,  so  far  as  here  involved,  being 
as  follows :  '  *  For  holding  an  inquest  over  a  dead  body, 
when  required  by  law,  in  counties  of  first  and  second 
class,  ten  dollars;  in  counties  of  third  class,  five  dol- 
lars. For  summoning  the  jury,  one  dollar,  in  all  coun- 
ties. For  burial  expenses,  in  counties  of  first  class, 
fifteen  dollars ;  in  counties  of  second  class,  twelve  dol- 
lars; in  counties  of  third  class,  ten  dollars.  All  of 
which  fees  shall  be  certified  by  the  court,  and  paid  out 
of  the  treasury  when  the  same  cannot  be  collected 
out  of  the  estate  of  the  deceased.*' 

It  is  insisted  by  appellant  that  the  provision  of  said 
section  in  reference  to  burial  expenses  should  be  con- 
strued as  a  fee  belonging  to  the  coroner  by  virtue  of 
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his  office  for  causing  the  body  of  a  deceased  person, 
over  whom  he  has  held  an  inquest,  to  be  decently 
buried,  where  the  body  has  not  been  called  for  and  de- 
livered to  the  friends  of  the  deceased,  and  that  this  fee 
is  owing,  not  for  anything  done  or  labor  expended  by 
said  coroner,  but  simply  as  a  fee  for  causing  said 
body  to  be  decently  buried  by  some  undertaker. 

On  the  other  hand,  appellee  contends  that  this  pro- 
vision of  said  statute  with  reference  to  burial  ex- 
penses is  an  allowance  to  the  coroner  to  be  expended 
by  him  in  giving  the  body  of  the  deceased  person  a 
decent  burial,  and  that  unless  such  expenditures  were 
made  for  said  purpose,  said  coroner  would  not  be  en- 
titled to  the  whole  or  any  part  thereof. 

We  are  of  the  opinion  that  the  latter  construction  of 
said  statute  is  the  proper  one,  for  to  hold  otherwise 
would  be  to  give  to  the  word  ** expenses'*  a  meaning 
entirely  different  from  the  meaning  usually  attached 
to  it.  Words  of  a  statute  are  to  be  interpreted  accord- 
ing to  their  common  and  popular  acceptation  and  im- 
port, and  words  of  a  known  legal  import  are  to  be 
considered  as  having  been  used  by  the  Legislature  in 
that  known  sense.    Steere  v,  Brownell,  124  111.  27. 

It  is  insisted  by  appellant  that  said  section  26,  chap- 
ter 53  ( J.  &  A.  ^  5627)  above  referred  to  should  be  con- 
strued in  connection  with  sections  20  and  21  of  chapter 
31  of  Hurd's  Statutes  (J.  &  A.  ^  2411,  2412),  being  the 
chapter  on  coroners.  We  have  examined  the  sections 
referred  to,  but  find  nothing  in  them  requiring  a  dif- 
ferent construction  to  be  given  to  the  term  **  burial  ex- 
penses ^ '  than  the  one  we  have  given. 

Finding  no  error  in  the  record  the  judgment  of  the 
Circuit  Court  is  affirmed. 

AjBfirmed. 
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Carson  Goblne,  Appellant,  t.  Cleyeland,  Ginelnnati, 
Chicago  &  8t.  Louis  Railway  Company  and  Chi- 
cago, Indianapolis  &  St.  Louis  Short  Line  Bail- 
way  Company,  Appellees. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Madison  county;  the  Hon.  Louib 
Bebnbeuteb,  Judge,  presiding.  Heard  In  this  court  at  the  October 
term,  1916.    Affirmed.    Opinion  filed  April  17,  1916. 

Statement  of  the  Case. 

Action  by  Carson  Cobine,  plaintiff,  against  Cleveland, 
Cincinnati,  Chicago  &  St.  Louis  Bailway  Company  and 
Chicago,  Indianapolis  &  St.  Louis  Short  Line  Bailway 
Company,  defendants,  for  damages  for  injury  to  crops 
from  overflow  alleged  to  be  caused  by  the  construction 
of  a  dam  across  a  stream  which  flowed  through  plain- 
tiff's land.  From  a  judgment  for  defendants,  plaintiff 
appeals. 

Plaintiff  owned  eighty  acres  of  land  lying  one-half 
mile  north  and  south  and  a  quarter  of  a  mile  east  and 
west.  The  south  end  of  said  lands  was  something  over 
2,000  feet  north  of  the  dam  in  question.  This  water 
course  entered  plaintiff's  land  on  the  north  line  and 
flowed  through  said  eighty  acres  so  owned  by  plaintiff 
the  long  way,  and  emptied  onto  a  tract  of  land  lying 
immediately  south  of  plaintiff's  land,  owned  or  in  the 
possession  of  defendants.  The  stream  averaged  about 
6  or  7  feet  in  depth,  and  was  about  20  feet  in  width 
from  bank  to  bank.  The  dam  was  constructed  during 
the  latter  part  of  the  year  1910  and  the  early  part  of 
the  year  1911.  The  center  portion  of  the  dam  was 
called  the  * '  Spillway, ' '  was  made  of  concrete,  and  was 
69.7  feet  wide.  From  the  concrete  spillway  to  the  hill 
on  each  side  the  dam  was  built  of  earth,  making  the 
entire  dam  reach  from  one  hill  to  the  other.    Defend- 
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ants  thus  formed  a  large  reservoir  north  of  the  dam 
in  which  to  collect  and  retain  water  to  be  used  in  the 
operation  of  their  road.  The  top  of  the  concrete  spill- 
way was  on  the  same  level  as  the  bottom  of  the  branch 
at  plaintiff's  south  line. 

The  country  through  which  this  stream  flowed  was 
hilly,  and  the  water  at  times  of  heavy  rains  would 
gather  rapidly  in  the  stream,  and  the  stream  would 
overflow  its  banks.  On  the  land  owned  by  plaintiff 
there  was  bottom  land  along  the  stream  on  each  side 
thereof,  composing  about  twenty-five  or  thirty  acres 
of  said  eighty.  This  natural  water  course  had  its 
source  something  like  two  miles  north  of  the  dam.  The 
bottom  of  the  stream  at  the  south  line  of  plaintiff's 
land  was  approximately  7  feet  lower  than  the  bottom 
of  the  stream  at  the  north  line  of  his  said  land. 

South  of  the  line  of  plaintiff's  land  there  was  bot- 
tom land,  and  the  fall  was  rapid,  and  during  times  of 
heavy  rains  the  water  would  spread  out  over  these 
bottom  lands  after  leaving  plaintiff's  premises. 

The  damages  claimed  by  plaintiff  were  to  certain 
stacks  of  hay  on  said  bottom  land  owned  by  him  and 
for  damage  done  to  the  com  grown  on  said  premises 
for  the  year  1910. 

H.  B.  Eaton  and  J.  F.  Beck,  for  appellant. 

D.  E.  Kebfjp,  for  appellees ;  L.  J.  Hackney,  of  coun- 
sel. 

Mb.  Justice  Boggs  delivered  the  opinion  of  the  court. 

Abstract  of  the  Decision. 

1.  Watebs  and  wateb  courses,  $  29* — when  evidence  sufflcient 
to  9hotD  that  erection  of  dam  not  cause  of  overflow.  In  an  action 
by  an  upper  riparian  owner  against  lower  riparian  owners  for 
damages  for  injury  to  crops  from  overflow  alleged  to  be  due  to  the 
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construction  of  a  dam,  where  the  evidence  was  conflicting,  evidence 
held  Bufllcient  to  sustain  a  Adding  that  the  dam  did  not  cause 
the  water  to  back  on  plain tifTs  land,  and  that  it  did  not  obstruct 
the  natural  flow  of  water  through  the  same. 

2.  Appeal  and  ebbob,  §  1241* — when  failure  to  instruct  as  to 
right  to  nominal  damages  invited  error.  A  plaintiflF  who  only 
tenders  an  instruction  covering  the  measure  of  damages,  requiring 
the  jury  to  award  only  such  damages  as  they  may  find  from  the 
evidence,  is  not  in  position  to  allege  as  error  the  failure  of  the 
court  to  instruct  that  he  was  entitled  to  nominal  damages,  if 
the  Jury  should  find  that  he  had  not  suffered  actual  damages. 

3.  Appeal  and  ebbob,  §  1748* — when  judgment  should  he  affirmed 
on  appeal.  A  Judgment  should  be  affirmed  where  the  only  issues 
are  those  of  fact,  and  two  juries  have  found  against  the  appellant, 
and  there  are  no  substantial  errors  in  the  record. 


Commissioners  of  Highways  of  the  Town  of  Saline, 
Appellees,  t.  John  Klans,  Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Madison  county;  the  Hon.  Louis 
Bbbnbeuteb,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.  Affirmed.  Opinion  flled  April  17,  1916.  Rehearing 
denied  May  25,  1916. 

Statement  of  the  Case. 

Proceedings  by  the  Commissioners  of  Highways  of 
the  Town  of  Saline,  plaintiffs,  against  John  Klaus,  de- 
fendant, to  ascertain  the  amount  of  damages  to  which 
defendant  was  entitled,  due  to  the  vacation  of  a  road. 
From  a  judgment  in  favor  of  plaintiffs  for  costs,  de- 
fendant appeals. 

A  former  appeal  on  the  first  trial  was  taken  to  the 
Appellate  Court  by  defendant  from  a  directed  verdict 
and  judgment  against  him  for  costs.     The  judgment 

•8ee  Illinois  Notes  Dlfest,  Vols.  XI  to  XV,  and  Cvmolatlye  Qiutftorlj,  mm$ 
topic  and  section  namber. 
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of  the  trial  court  was  reversed  and  the  cause  remanded 
for  a  new  trial.  See  Highway  Com'rs  Saline  Tp.  v. 
Klaus,  186  111.  App.  431. 

Defendant  owned  in  all  about  one  hundred  and 
twenty  acres  of  land,  the  seventy  acres  which  were 
crossed  at  the  extreme  northeast  corner  by  the  road, 
and  about  fifty  acres  in  addition  thereto,  adjoining 
said  lands  on  the  west.  A  public  highway  ran  south 
from  Saline  through  defendant's  land  so  that  all  of  the 
land  of  defendant  joined  this  public  highway  and  ac- 
cess thereto  was  obtainable  therefrom.  Defendant  con- 
tended, however,  that  he  could  not  reach  the  east  side 
of  his  said  farm  from  the  highway  running  south  from 
Saline  on  account  of  a  certain  creek  that  ran  in  a 
northerly  and  southerly  direction  across  his  said  land 
lying  on  the  east  side  of  said  public  highway.  Said 
creek  he  insisted  could  not  be  crossed  with  teams  or 
loads,  and  at  times  could  not  be  crossed  by  his  stock, 
and  that  his  only  means  of  access  to  his  said  lands  had 
been  cut  off  when  said  road  was  vacated.  Defendant's 
land  lying  east  of  said  public  highway  running  south 
from  Saline  was  considerably  broken,  and  was  largely 
covered  with  timber  and  was  used  by  him  as  a  pasture 
during  all  the  time  that  he  owned  it,  being  some  six  or 
seven  years,  with  the  exception  of  the  year  1914.  De- 
fendant testified  that  in  1914  he  cropped  about  twenty 
acres  of  the  same  but  did  not  get  any  considerable 
income  therefrom  on  account  of  the  bugs  destroying 
said  crops.  The  evidence  was  conflicting  as  to  whether 
the  creek  could  be  crossed. 

Burton  &  Burton,  for  appellant. 

J.  P.  Streuber  and  D.  H.  Mudge,  for  appellee. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  court. 
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Abstraet  of  the  Deelslon. 

1.  Judgment,  S  517* — when  judgment  on  prior  appeal  not  con- 
clusive on  question  of  damages  for  vacation  of  road.  The  decision 
of  the  court  on  a  prior  appeal  in  proceedings  hy  highway  oommis- 
sloners  to  determine  the  amount  of  damages  due  a  property  owner 
for  the  vacation  of  a  road,  in  reversing  a  Judgment  for  plaintiCTs 
and  remanding  the  case  for  new  trial,  is  not  conclusive  on  the 
right  of  defendant  to  damages  where,  on  the  former  trial,  no  evi- 
dence was  offered  by  plaintiffs  to  meet  or  contradict  the  evidence 
of  defendant  that  his  lands  were  damaged  hy  reason  of  the  vaca- 
tion of  such  road,  and  it  was  stimulated  by  the  parties  on  the  former 
appeal  that  the  evidence  in  the  record  tended  to  show  that  defend- 
ant's lands  were  damaged. 

2.  Roads  and  bridges,  S  143* — when  evidence  sufficient  to  sustain 
finding  that  property  owner  not  damxiged  hy  vacation  of  road.  In 
proceedings  by  highway  commissioners  against  a  property  owner 
to  determine  damages  to  his  land  as  the  result  of  the  vacation  of 
a  road,  where  the  evidence  was  conflicting,  evidence  held  sufficient 
to  sustain  a  finding  that  the  land  of  defendant  was  not  damaged 
as  a  result  of  the  vacation  of  the  road. 

3.  Appeal  and  error,  $  1466* — when  admission  of  evidence  as  to 
estaJ)lishment  of  new  road  after  vacation  of  road  in  proceedings  to 
determine  damages  harmless  error.  In  proceedings  by  town  high- 
way commissioners  to  determine  the  amount  of  damages  to  which 
a  property  owner  was  entitled,  due  to  the  vacation  of  a  road  crossing 
the  northeastern  part  of  his  land,  and  in  which  it  appeared  that 
another  road  crossed  defendant's  land  in  a  northerly  and  southerly 
direction,  defendant  contending  that  the  vacation  of  the  road  de- 
prived him  of  access  to  the  portion  of  his  farm  east  of  the  north 
and  south  highway,  held  that  the  admission  in  evidence  of  the 
record  of  the  laying  out  of  a  road  running  north  and  south  on 
the  east  side  of  his  land,  which  was  laid  out  subsequent  to  the 
vacation  of  the  road  in  question,  was  not  prejudicial  error  where 
all  the  witnesses  for  both  parties  testified  relative  to  the  damages 
to  defendant's  land  by  vacation  of  the  road  without  any  reference 
to  the  new  road. 

4.  Appeal  and  error,  §  1691* — when  error  in  adrrUssion  of  evi- 
dence waived.  Any  error  in  the  admission  of  evidence  as  to  the 
laying  out  of  a  new  road  along  defendant's  land  subsequent  to  the 
vacation  of  a  road,  in  proceedings  by  highway  commissioners  to 
determine  the  damages  to  which  a  property  owner  is  entitled  owing 
to  the  vacation  of  the  road,  is  waived  where  the  defendant  himself 
offers  evidence  tending  to  prove  the  damages  to  his  land  from  the 
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Tacation  of  the  road  In  question  at  the  time  the  new  road  was 
opened  up. 

5.  Appeal  and  error,  S  1691* — tohen  error  in  itdmittion  of  evi- 
dence  toaived.  The  defendant  in  proceedings  by  highway  commis- 
sioners against  a  property  owner  to  determine  the  damages  to  which 
the  latter  is  entitled  owing  to  the  vacation  of  a  road  crossing  his 
farm  waives  any  error  in  the  admission  of  evidence  as  to  the  laying 
out  of  a  new  road  subsequent  to  the  yacation  of  the  road  In  ques- 
tion, where  he  tenders  an  instruction  to  the  effect  that  the  Jury 
haTe  the  right  to  take  into  consideration  the  effect  of  the  new  road 
In  mitigation  of  damages. 

6.  RoADB  AHD  BRIDGES,  S  143* — When  insiruotion  that  party  to  pro- 
ceedings to  vacate  road  not  entitled  to  damages  because  party  proper. 
In  proceedings  by  highway  commissioners  to  determine  the  damages 
dne  to  a  property  owner  because  of  the  vacation  of  a  road,  an  ipstruc- 
lion  that  defendant  was  not  entitled  to  damages  merely  on  account 
of  the  fact  that  he  had  been  made  a  party  to  the  proceedings  to 
▼acate  the  road,  held  proper. 

7.  Roads  aitd  bbid6Ks,  9  143* — when  party  to  proceedings  to  va- 
cate rood  entitled  to  damages.  A  party  to  proceedings  to  vacate 
a  road  is  not  entitled  to  damages  simply  because  he  is  a  party, 
and  he  is  not  entitled  to  damages  unless  the  benefits  are  less  than 
the  damages. 

8.  Roads  aivd  bbidoes,  S  48* — when  damages  follow  €is  matter  of 
course  in  proceedings  to  condemn  lands  for  road  purposes.  Dam- 
ages follow  as  a  matter  of  course  in  proceedings  to  condemn  lands 
for  road  purposes  where  such  lands  are  actually  taken. 

9.  Roads  ai«d  bridges,  S  143* — when  unnecessary  to  ascertain 
damages  "before  vacating  road.  It  is  unnecessary  that  damages  to 
land  as  a  result  of  the  yacation  of  a  road  be  first  ascertained  before 
the  road  is  vacated. 

10.  Roads  and  bridges,  %  143* — how  damages  for  vacation  of  road 
ascertained.  Damages  for  the  vacation  of  a  road  are  damages  that 
are  to  be  ascertained  as  for  lands  not  taken. 

11.  Appeal  and  error,  \  1687* — when  error  in  giving  of  instruc- 
Hon  cured.  In  proceedings  by  highway  commissioners  to  determine 
damages  Uue  a  property  owner  because  of  the  vacation  of  a  road, 
any  error  in  giving  an  instruction  for  plaintiCTs  that  damages  on 
account  of  the  location  of  a  new  road  subsequent  to  the  vacation 
of  the  road  in  question  should  not  be  considered  is  cured  where 
defendant  tenders  an  instruction  directly  calling  the  jury's  atten- 
tion to  the  road  and  informing  them  that  they  could  take  the 
matter  of  the  new  road  into  consideration  in  mitigation  of  damages. 

12.  Roads  and  bridges,  \  143* — when  instruction  that  burden  of 
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proo/  an  landowner  to  ihow  damages  in  proceedings  for  vacation  of 
road  proper.  In  proceedings  to  vacate  a  road  and  to  determine 
damages  to  which  a  property  owner  was  entitled,  an  instruction 
that  the  defendant  must  prove  the  damages  to  his  land  by  the 
greater  weight  or  preponderance  of  evidence,  held  proper. 

18.  Roads  and  bridges,  §  143* — when  }>urden  of  proof  on  defend^ 
ant  in  proceedings  to  vacate  road  to  show  damages  to  land.  In 
proceedings  by  highway  commissioners  to  vacate  a  road  and  to 
determine  the  compensation  due  a  property  owner,  the  burden  of 
proof  is  on  defendant  to  establish  such  damages. 

14.  Appeal  and  ebbob,  §  1637* — when  giving  of  instruction  on 
right  to  damages  in  proceedings  to  vacate  road  harmless  error.  In 
proceedings  to  vacate  a  road  and  to  determine  compensation  due 
a  property  owner,  any  error  in  giving  an  instruction  that  if  the 
jury  found  from  the  evidence  that  the  vacation  of  the  road  in  ques- 
tion did  not  deprive  defendant  from  ingress  and  egress  to  a  portion 
of  his  farm  by  means  of  a  public  road  or  highway  then  he  would 
be  entitled  to  no  damages  was  harmless,  although  it  appeared  that 
a  new  highway  was  located  along  such  portion  of  defendant's  land 
after  the  vacation  of  the  road,  where  such  instruction  did  not 
attempt  to  direct  a  verdict  and  the  Jury  were  fully  instructed  as  to 
defendant's  theory  of  the  case. 

15.  Appeal  and  ebbob,  §  1749* — when  judgment  not  reversed  on 
appeal.  A  Judgment  will  not  be  reversed  on  appeal  where  the  verdict 
does  substantial  Justice  and  only  minor  errors  intervene. 


B.  Blley  Hank,  Appellee,  y.  Sne  B.  Louden  and  Mildred 
Louden,  Execntriees,  Appellants. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Clinton  county;  the  Hon.  James 
C.  McBbide,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.    Reversed  and  remanded.    Opinion  filed  April  17,  1916. 

Statement  of  the  Case. 

Action  on  a  claim  by  B.  Riley  Ilauk,  plaintiff, 
against  Sue  B.  Louden  and  Mildred  Louden,  execu- 
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trices  of  the  estate  of  Walter  S.  Louden,  deceased,  de- 
fendants, for  cash  advanced  to  deceased  to  buy  stoek 
under  an  alleged  arrangement  by  which  plaintiff  was 
to  take  the  stock  in  his  name  and  deceased  to  take  up 
the  stock  and  refund  the  purchase  price  by  a  certain 
date.  From  a  judgment  for  plaintiff,  defendants  ap- 
peal. 

There  were  no  written  pleadings  filed,  but  a  claim  in 
the  following  form : 

**  Estate  of  Walter  S.  Louden,  deceased, 
to  B.  Riley  Hauk,  Debtor.  December  20, 
1913,  to  cash  advanced  purchase  10  shares 
of  capital  stock  of  M.  &  0.  Milk  Company, 
said  stock  by  agreement  to  be  taken  up  in 
the  name  of  claimant  with  the  understand- 
ing and  agreement  that  in  consideration 
thereof  the  deceased  would  take  up  said 
stock  and  refund  the  purchase  price  on  or 
before  August  20,  1914 $1000.00 

^'Interest  on  said  sum  at  5  per  cent  to 
date  18.62 

''Total $1018.62'^ 

J.  B.  Vogelsang,  a  witness  for  plaintiff,  had  a  claim 
for  the  same  amount,  based  on  the  same  facts  involved 
in  this  case.  The  trial  court  heard  the  evidence  in  sup- 
port of  both  of  these  claims  at  the  same  time.  Plain- 
tiff was  the  president  of  and  stockholder  in  the  B. 
Biley  Hauk  Supply  Company,  a  corporation  of  St. 
Louis,  Missouri,  hereafter  for  convenience  designated 
as  the  Supply  Company,  whose  business  was  the  han- 
dling of  milk,  milk  products  and  dairy  supplies.  Vogel- 
sang was  secretary  and  treasurer  and  a  stockholder  in 
said  company.  Walter  S.  Louden,  the  deceased,  was 
for  many  years  prior  to  his  death  the  president  of  a 
corporation  known  as  the  M.  &  0.  Milk  Company,  of 
Waterloo,  Illinois,  hereinafter  for  convenience  desig- 
nated as  the  M.  &  0.  Company,  whose  business  was 
the  buying  and  shipping  of  milk  and  dairy  products. 
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A  contract  was  entered  into  on  November  29,  1913, 
by  which  the  Supply  Company  agreed  to  purchase  of 
the  M.  &  0.  Milk  Company  1000  cases  of  milk  for  a 
consideration  of  $3,000,  which  consideration  was  evi- 
denced by  sixteen  notes  aggregating  said  amount,  and 
these  notes  were  by  the  M.  &  0.  Company  indorsed  and 
were  negotiated  at  its  bank  for  the  purpose  of  raising 
funds  to  carry  on  its  business,  thereafter,  the  M.  '&  0, 
Company  becoming  financially  involved.  Walter  S. 
Louden,  its  president,  undertook  to  reorganize  the 
same,  and  found  that  before  this  could  be  done  it  would 
be  necessary  to  provide  for  the  existing  indebtedness 
of  said  company,  part  of  which  indebtedness  was  the 
$3,000  worth  of  notes,  which  the  M.  &  0.  Company  had 
received  from  the  Supply  Company,  and  had  indorsed 
and  negotiated  through  its  bank. 

In  order  to  rid  the  M.  &  0.  Company  from  its  obli- 
gation as  indorser  on  the  notes  of  the  Supply  Com- 
pany, Walter  S.  Louden,  its  president,  approached 
plaintiff  and  Vogelsang  with  the  proposition  that  they 
purchase  from  the  new  company,  which  Louden  was 
proposing  to  organize,  $3,000  worth  of  its  capital  stock, 
and  the  proceeds  of  the  capital  stock  to  be  used  to  take 
up  these  notes.  Plaintiff  and  Vogelsang  finally  reached 
an  agreement  with  Louden  by  which  the  M.  &  0.  Com- 
pany as  reorganized  was  to  issue  to  plaintiff  and  Vo- 
gelsang $1,500,  respectively,  of  its  capital  stock,  and 
the  agreement  was  carried  out  and  plaintiff  and  Vogel- 
sang, as  president  and  secretary  of  the  Supply  Com- 
pany, called  a  meeting  of  said  company  and  ratified 
the  transaction  as  one  made  by  the  company,  and  at 
said  meeting  passed  a  resolution  wherein  it  was  recited 
that  plaintiff  and  Vogelsang  had  agreed,  in  order  to 
release  the  M.  &  0.  Company  of  its  obligation  on  the 
contract  relating  to  the  payment  of  the  $3,000  in  notes 
(being  notes  given  by  the  Supply  Company  to  the  M. 
&  0.  Company  and  by  it  indorsed  and  negotiated),  to 
take  each  $1,500  of  preferred  stock  of  the  M.  &  0.  Com- 
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pany,  and  reimburse  the  Supply  Company  for  the  pay- 
ment of  said  notes  when  due.  It  was  further  provided 
in  said  resolution  that  plaintiff  and  Vogelsang  had 
covenanted  and  agreed  to  give  the  Supply  Company 
their  personal  notes  due  on  or  before  one  year  for 
$1,500  each,  and  that  by  said  transaction  the  M.  &  0. 
Company  was  released  of  all  further  obligation  per- 
taining to  the  contract.  After  this  meeting  of  the 
Supply  Company  on  December  20,  1913,  a  letter  was 
written  by  the  Supply  Company  to  the  bank  that  held 
the  notes  of  $3,000  indorsed  by  the  M.  &  0,  Company, 
which  letter  among  other  things  contained  the  follow- 
ing: 

**We  therefore  advise  you  that  under  an  arrange- 
ment made  with  W.  S.  Louden  today,  B.  Riley  Hauk, 
President  of  our  Company  and  J.  B.  Vogelsang,  Sec- 
retary and  Treasurer  of  our  Company,  have  mutually 
agreed  to  take  $1500.00  of  the  preferred  stock  of  the 
M.  &  0.  Milk  Company  and  in  turn  have  made  financial 
arrangements  with  the  B.  Riley  Hauk  Supply  Company 
to  take  care  of  the  above  financial  obligation,  and  the 
B.  Riley  Hauk  Supply  Company  hereby  agrees  to  pay 
these  notes  releasing  the  M.  &  0.  Milk  Company  from 
any  liability.'^ 

Upon  receipt  of  said  stock  from  the  M.  &  0.  Com- 
pany, plaintiff  and  Vogelsang  each  executed  to  the 
Supply  Company  their  individual  note  of  $1,500  each 
and  deposited,  respectively,  as  collateral  ten  shares  of 
the  capital  stock  of  said  M.  &  0.  Company,  as  reor- 
ganized, and  under  some  arrangement  with  Louden  he 
executed  certain  notes  to  the  Supply  Company  aggre- 
gating $1,000,  and  five  of  the  shares  of  stock  issued  to 
plaintiff  and  five  of  the  shares  of  stock  issued  to  Vogel- 
sang were  deposited  as  collateral  with  the  note  of 
Louden.  The  notes  were  paid  by  the  Supply  Com- 
pany out  of  its  own  funds.      "^ 

As  to  the  conversation  which  took  place  between 
plaintiff  and  Vogelsang  and  Louden  at  the  time  Lou- 
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den  approached  plaintiff  and  Vogelsang  with  the 
proposition  that  they  should  take  $3,000  worth  of  stock 
of  the  M.  &  0.  Company,  in  order  that  the  same  might 
be  reorganized  as  above  stated,  plaintiff  testified  that 
Louden  stated  to  him  at  said  time:  *'  *We  are  going 
to  increase  the  capital  stock  and  reorganize  down  at 
Waterloo  and  make  it  a  co-operative  company  and*get 
the  farmers  interested  in  taking  stock  to  the  extent  of 
$100,000.00.'  He  says,  'Before  we  can  make  that  move 
there  is  an  obligation' — ^I  don't  know  whether  it  was 
himself  or  whether  it  was  the  company — *of  $50,000 
which  had  to  be  cleaned  up.'  I  says,  *How  is  that  go- 
ing to  be  done  f '  He  says,  *  We  want  you  to  take  stock 
in  that  company,  at  least  the  remainder  of  that  amount 
of  those  notes.'  •  •  •  He  says,  *Here  is  the  plan. 
You  take  $2000.00  worth  of  stock— yourself  and  Vogel- 
sang— and  I  will  issue  you  also  $1000.00  worth  of  stock, 
$500.00  to  each,  and  make  it  $1500.00;  and  $1000.00  I 
will  give  you  my  personal  note  for,  and  put  that  stock 
up  as  collateral  and  I  will  assure  you  that  if  you  will 
take  and  help  me  out  in  this  transaction  that  I  will  dis- 
pose of  that  $2000.00  worth  of  stock.  •  •  •  i  will 
take  and  dispose  of  your  stock  for  you ;  in  ninety  days 
you  will  have  your  money  back.'  " 

The  testimony  of  Vogelsang  was  practically  to  the 
same  effect  as  plaintiff's  with  reference  to  the  conver- 
sation and  transaction  had  with  Louden.  Vogelsang 
testified  that  after  the  proposition  made  by  Louden 
with  reference  to  their  taking  stock,  he  said,  *  *  *  Walter, 
how  soon  will  you  clean  us  up  then!'  He  says,  *I  can't 
promise  you  anything  but  you  hold  that  stock  tempo- 
rarily until  we  get  the  reorganization  completed  and  I 
will  have  plenty  of  money  and  will  clean  the  matter 
up.'  I  asked  him  how  long  that  would  take,  and  he 
said,  'Probably  sixty  or  ninety  days.'  I  says,  'Why 
not  give  your  notes  for  all  of  it  f '  He  says,  *  I  couldn  't 
make  my  arrangements  at  the  bank  if  we  did.  >    •    •    • 
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He  says,  'Vogelsang,  you  will  never  regret  this  and 
yon  will  be  cleaned  tip  before  spring  arrives. '  "  It 
^was  on  the  testimony  of  plaintiff  and  of  the  witness 
Vogelsang  with  reference  to  this  conversation  and 
transaction  had  with  W.  S.  Louden  that  plaintiff  based 
bis  claim  for  recovery  in  the  case. 

The  minutes  of  the  special  meeting  of  the  board  of 
directors  of  the  Supply  Company  above  referred  to 
'were  to  the  effect  that  plaintiff  and  J.  B.  Vogelsang, 
as  the  only  directors  present,  entered  into  a  contract 
^with  the  M.  &  0.  Milk  Company,  issued  certain  prom- 
issory notes  maturing  on  the  20th  of  February,  March, 
April,  June,  July  and  August,  amounting  to  $3,000, 
and  for  special  consideration  and  advantages  to  the 
Supply  Company,  plaintiff  and  Vogelsang  agreed,  in 
order  to  release  the  M.  &  0.  Company  of  its  obligation, 
to  take  up  the  Supply  Company  notes  for  $3,000,  as 
above  stated ;  to  take  each  $1,500  of  preferred  stock  of 
the  M.  &  O.  Company  and  to  reimburse  the  Supply 
Company  for  the  payment  of  the  above  notes  when 
due.  There  was  nothing  in  the  record  to  disclose 
whether  plaintiff  and  Vogelsang  constituted  a  quorum 
of  the  directors  for  the  transaction  of  business  of 
said  company  or  as  to  whether  the  other  directors 
of  said  company,  if  any,  were  notified  of  said  meeting. 
The  evidence  of  the  bookkeeper  for  the  Supply  Com- 
pany was  to  the  effect  that  after  the  special  meeting  of 
the  Supply  Company,  in  which  it  was  made  to  assume 
and  pay  the  $3,000  indebtedness  heretofore  referred 
to,  a  charge  was  entered  against  the  M.  &  0.  Milk  Com- 
pany, J.  D.  Vogelsang  and  B.  Riley  Hauk  for  $3,000. 
Said  witness  testified  that  this  account  appeared  on  a 
private  ledger  of  said  company,  and  showed  that  the 
account  was  carried  against  both  Vogelsang  and  plain- 
tiff, and  that  all  sums  received  in  the  way  of  dividends 
or  credits  in  connection  with  this  transaction  were 
credited  to  said  account.    After  the  death  of  Louden, 
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$710.51  was  paid  on  the  claim  probated  against  his  es- 
tate by  the  Supply  Company,  and  which  amount  so 
paid  was  applied  on  the  joint  indebtedness  of  plaintiff 
and  Vogelsang,  and  the  amount  still  owing  by  plain- 
tiff and  Vogelsang  on  this  account  as  shown  by  the 
books  of  said  company  was  $2,132.82. 

NoLEMAN  &  Smith,  for  appellants. 
MusEtAT  &  Lageb,  for  appellee. 
Mb.  Justice  Bogqs  delivered  the  opinion  of  the  court. 

Abstract  of  the  Decision. 

1.  Sai£8,  S  373* — iDhen  evidence  insufficient  to  establish  contract 
for  repurchase  of  corporate  stocks.  In  an  action  by  an  officer  of  a 
corporation  against  the  estate  of  a  deceased  officer  of  another  cor- 
poration, which  latter  corporation  failed  to  satisfy  an  indorsed  note 
owed  by  the  first  corporation  to  the  second  corporation  for  supplies, 
where  it  appeared  that  such  deceased  officer,  in  order  to  improve 
the  finances  of  his  corporation  and  dispose  of  such  indebtedness 
on  the  indorsed  note,  sold  stock  to  plaintiff  and  another  officer  of 
the  purchasing  corporation,  evidence  held  insufficient  to  establish 
an  agreement  by  deceased  to  repurchase  such  stock. 

2.  Estoppel,  S  47* — when  stockholders  of  corporation  estopped 
to  question  validity  of  record  of  meetings  of  directors.  Stockhold- 
ers of  a  corporation  are  estopped  to  dispute  the  record  of  a  meeting 
of  the  directors  made  by  them. 

3.  CJoBPOBATioNS,  §  261* — whcn  evidence  sufficient  to  show  joint 
and  several  liaHlity  of  directors  to  corporation.  In  an  action  by 
an  officer  of  a  corporation  against  the  estate  of  a  deceased  officer 
of  another  corporation,  which  latter  corporation  had  failed  to  take 
up  an  indorsed  note  owed  by  the  first  corporation  after  payment 
by  the  second  corporation  to  it,  where  it  appeared  that  such  de- 
ceased officer  in  order  to  improve  the  finances  of  his  corporation, 
and  to  dispose  of  the  indebtedness  on  the  indorsed  note,  sold  stock 
to  plaintiff  and  another  officer  of  the  first  corporation  and  that 
such  first  corporation  paid  for  such  stock  out  of  its  own  funds, 
but  such  officers  of  the  first  corporation  and  deceased  gave  their 

*8ee  Illinois  Notes  Digest,  Volt.  XI  to  XV,  and  Cumulative  Quarterly, 
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individual  notes  to  the  first  corporation,  evidence  held  sul&cient 
to  show  that  such  ol&cers  of  the  first  corporation  were  jointly  and 
severally  liable  to  it  for  the  amount  so  expended. 

4.  Witnesses,  S  74* — when  officer  of  corporation  incompetent 
witness  in  action  by  anotTier  officer.  An  ofllcer  and  stockholder 
of  a  corporation  who,  with  another  officer,  is  jointly  and  severally 
liable  for  the  repayment  of  money  by  the  corporaticm  for  stock 
purchased  by  such  officers,  "is  an  incompetent  witness  in  an  action 
by  such  other  officer  to  recover  the  purchase  price  of  the  stock 
from  the  estate  of  another  person  who  agreed  to  take  up  such 
stock. 

6.  CbRPOBATioNs,  S  261* — hov>  officers  may  relieve  themselves 
from  individual  liaJHlUy  on  indebtedness  to  corporation.  Officers  of 
a  corporation  who  deal  with  themselves  as  individuals  have  no 
rli^t  to  relieve  themselves  as  individuals  from  their  liability  on 
an  indebtedness  to  the  corporaticm  except  upon  full  payment  of 
their  obligations. 


John  C.  Hahn  and  Amanda  L.  Hahn,  Appellants,  t. 

U.  W.  Easton,  Appellee. 

(Not  to  be  reported  in  full.) 

m 

Appe^  from  the  Circuit  Court  of  Marion  county;  the  Hon.  Wnr 
UAif  B.  WnoHT,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1916.    Affirmed.    Opinion  filed  April  17,  1916. 

Statement  of  the  Case. 

Bill  by  John  C.  Hahn  and  Amanda  L.  Hahn,  com- 
plainantSy  against  U.  W.  Easton,  defendant,  for  the 
reformation  of  a  deed  and  to  enjoin  defendant  from 
prosecuting  a  suit  in  covenant  to  recover  damages  for 
an  alleged  breach  of  warranty  in  the  deed.  From  a 
judgment  for  defendant,  complainants  appeal. 

E.  D.  Telfoed,  for  appellants. 

•See  nUnole  Notes  Digest,  YoU.  XI  to  XV,  and  Ciimiil«tive  Qiuurterly,  same 
i«Plp  uml  wrtlon  number. 
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William  A.  Mills,  for  appellee, 
Mb.  Justice  Bogos  delivered  the  opinion  of  the  court. 

Abstract  of  the  Decision. 

1.  Reformation  of  instruments,  §  12* — when  written  in$tnir 
ment  may  he  reformed  on  ground  of  mistake.  In  order  to  Justify 
the  reformation  of  a  written  instrument  on  the  ground  of  mistake, 
it  is  necessary  that  the  mistake  should  be  a  mutual  one  and  should 
be  proven  by  clear  and  convincing  evidence. 

2.  Reformation  of  instruments,  §  47* — when  evidence  insuffi- 
cient to  warrant  reformation  of  deed  for  mistake.  On  a  bill  to 
correct  an  alleged  error  of  a  scrivener  in  drafting  a  warranty  deed 
by  inserting  the  word  "$4700"  as  the  amount  of  the  incumbrance 
instead  of  "$5400,"  where  the  evidence  was  conflicting,  and  no  men- 
tion of  the  incumbrance  was  made  in  the  contract  for  exchangee 
of  properties,  but  the  scrivener  testified  that  the  provision  relative 
to  incumbrances  was  inserted  by  him  at  the  dictation  of  one  of 
complainants  and,  as  inserted,  was  correct,  evidence  held  insufll- 
cient  to  warrant  reformation  of  the  deed  on  the  ground  of  mistake. 


City  of  Hound  City,  Appellant,  t.  Hugh  A.  Mason,  Ap- 
pellee. 

1.  Eminent  domain,  §  224* — when  attorneys*  fees,  costs  and  ex- 
penses taxable  in  favor  of  defendant.  The  proviso  of  Rev.  St,  ch. 
47,  sec.  10  (J.  ft  A.  ^  5260),  relative  to  the  payment  of  costs,  attor- 
neys' fees  and  expenses  by  a  petitioner  in  eminent  domain  pro- 
ceedings, applies  only  where  the  petition  is  voluntarily  dismissed 
by  the  petitioner,  or  where  the  petitioner  fails  to  pay  the  compen- 
sation within  the  time  fixed  by  the  statute  and  does  not  apply 
where,  after  a  preliminary  hearing,  the  court  on  motion  of  the 
defendant  dismisses  the  same. 

2.  Eminent  domain,  §  224* — how  statute  allowing  attorneys'  fees 
should  he  construed.  Rev.  St.,  ch.  47,  sec.  10  (J.  ft  A.  K  5260), 
allowing  attorneys'  fees  under  certain  conditions  to  the  defendant 
in  eminent  domain  proceedings,  is  in  derogation  of  the  common 
law,  and  should  not  be  construed  so  as  to  authorize  the  taxation 
thereof  unless  the  statute  clearly  warrants  it 

*Sce  IIItnolH  Notem  Digest,  Volt.  XI  to  XV,  and  CuillUlfltlve  Quarterly,  samv 
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Appeal  from  the  County  Court  of  Pulaski  county;  the  Hon.  Wil- 
iJUtD  F.  Eujs,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.  Reversed.  Opinion  filed  April  17,  1916.  Rehearing 
denied  May  25,  1916. 

Qeorge  E.  Martin,  C.  S.  Miller  and  Charles  L. 
Rice,  for  appellant. 

Fhed  Hood  and  Gillespie  &  Fitzgerald,  for  appellee. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  judgment  of  the  County 
Court  of  Pulaski  county  in  favor  of  appellee  and 
against  appellant  for  $550  attorneys'  fees,  and  $23.75 
personal  expenses,  growing  out  of  a  condemnation  suit 
filed  by  appellant  against  appellee  for  the  condemna- 
tion of  certain  lands  belonging  to  appellee,  for  the  pur- 
pose of  obtaining  earth  to  raise  and  strengthen  the 
levee  system  of  the  City  of  Mound  City. 

Said  suit  was  tried  in  the  County  Court  by  a  jury, 
and  resulted  in  a  judgment  assessing  compensation  in 
favor  of  appellee  here,  from  which  judgment  he  took 
an  appeal  to  the  Supreme  Court  and  secured  a  rever- 
sal.   City  of  Mound  City  v.  Mason,  262  111.  392. 

A  remanding  order  was  filed  and  said  cause  was  re- 
docketed  in  said  County  Court.  Appellant,  by  leave 
of  court,  filed  its  amended  petition  f  oi;  condemnation, 
and  appellee  filed  his  motion  to  dismiss  said  petition, 
for  want  of  power  in  appellant  to  condemn  his  prop- 
erty. After  hearing  the  preliminary  proofs  and  argu- 
ments of  counsel,  the  court  dismissed  appellant's 
petition  and,  over  the  objection  of  appellant's  counsel, 
proceeded  to  hear  evidence  in  support  of  appellee's 
motion  to  be  reimbursed  for  his  attorneys'  fees  and 
other  expenses,  covering  the  whole  litigation,  includ- 
ing the  appeal  to  the  Supreme  Court,  and  gave  judg- 
ment as  above  stated  against  appellant,  from  which 
judgment  this  appeal  is  prosecuted. 

The  determination  of  this  question  involves  a  con- 
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struction  of  the  proviso  to  section  10,  of  chapter  47,  of 
Hurd's  Revised  Statutes  (J.  &  A.  ^  5260),  said  proviso 
being  as  follows:  ^^That  in  case  the  petitioner  shall 
dismiss  said  petition  before  the  entry  of  such  order 
(the  order  for  petitioner  to  enter  upon  such  proi)erty 
and  the  use  of  same  upon  payment  of  full  compensa- 
tion as  ascertained,  etc.)  or  shall  fail  to  make  payment 
of  full  compensation  within  the  time  named  in  such 
order,  that  then  such  court  or  judge  shall,  upon  appli- 
cation of  the  defendants  to  said  petition,  or  either  of 
them,  make  such  order  in  such  cause  for  the  payment 
by  the  petitioner  of  all  costs,  expenses  and  reasonable 
attorney  fees  of  such  defendant  or  defendants  paid  or 
incurred  by  such  defendant  or  defendants  in  defense 
of  said  petition,  as  upon  the  hearing  of  such  applica- 
tion shall  be  right  and  just,  and  also  for  the  payment 
of  the  taxable  costs. ' ' 

It  is  contended  by  appellee  that  the  provision  of  this 
statute  is  broad  enough  to  include  the  dismissal  of  a 
petition  for  condemnation,  not  only  where  the  same  is 
voluntarily  dismissed  by  the  petitioner,  but,  also, 
where  after  a  preliminary  hearing  the  court  on  the  mo- 
tion of  the  defendant  dismisses  the  same.  Appellee 
insists  in  support  of  his  position  that  the  constitutional 
provision  that  private  property  shall  not  be  taken  for 
public  purposes,  except  upon  payment  of  just  compen- 
sation, should  be  construed  so  as  to  require  a  petitioner 
to  pay,  not  only  compensation  fixed  by  a  jury  and  costs 
of  the  suit,  as  ordinarily  understood,  but  also  that  it 
should  be  construed  to  require  that  the  petitioner  in 
a  condemnation  petition  where  the  same  is  dismissed 
by  the  court  over  its  objection,  and  where  the  property 
is  not  taken,  as  a  matter  of  fact,  shall  be  required  to 
pay,  not  only  the  costs  of  the  suit,  but  also  the  attor- 
neys' fees  and  other  expenses  incurred  by  the  owners 
of  said  premises  in  and  about  the  defense  made  by  him 
in  connection  with  such  condemnation  proceeding.  In 
other  words,  appellee  insists  that  even  though  the  pro- 
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vision  of  the  statute  in  question  is  not  broad  enough  in 
its  literal  terms  to  include  a  judgment  against  a  peti- 
tioner for  attorneys '  fees  and  other  expenses,  where  a 
petition  for  condemnation  is  dismissed  by  the  court, 
that  the  courts  in  construing  such  statute  should  give  it 
that  effect. 

In  his  brief  and  argument  appellee  cites  the  follow- 
ing cases  in  support  of  his  contention:  Chicago  <&  N. 
W.  Ry.  Co.  V.  City  of  Chicago,  148  HI.  141 ;  Epling  v. 
Dickson^  170  111.  329;  Sanitary  District  v.  Bernstein, 
175  111.  220 ;  Peoria,  B.  &  C.  Traction  Co.  v.  Vance,  251 
HI.  263. 

We  have  examined  each  of  these  cases,  but  are  un- 
able to  see  how  they  can  be  held  to  support  the  conten- 
tion of  appellee.  In  Chicago  <&  N.  W.  Ry.  Co.  v.  City 
of  Chicago,  supra,  it  was  held  by  the  court,  quoting 
from  page  156:  **That  the  constitution,  in  providing 
that  *  private  property  shall  not  be  taken  or  damaged 
for  public  use  without  just  compensation,*  could  not 
have  intended  to  require  the  owner  to  pay  the  costs 
reasonably  incurred  in  the  proceeding  which  results 
in  the  taking  of  his  property  against  his  will.  Such 
reasonable  costs  should  be  included  in  the  expenses, 
which  are  required  to  be  paid  by  the  petitioner  seeking 
condemnation. ' ' 

All  that  was  determined  in  the  case  just  quoted  from 
is  that  in  addition  to  the  compensation  found  by  the 
jury  the  court  should  adjudge  the  costs  of  the  proceed- 
ing against  the  petitioner  and  by  costs,  is  included  only 
such  costs  as  are  ordinarily  taxed  in  any  court  pro- 
ceeding. In  the  case  of  Epling  v.  Dickson,  supra,  the 
court  only  held  that  the  property  owner  in  a  condem- 
nation suit,  where  the  property  is  taken,  is  entitled  to 
have  the  ordinary  costs  of  the  suit  taxed  against  the 
petitioner  following  the  judgment  fixing  the  compensa- 
tion. Sanitary  District  v.  Bernstein,  supra,  was  a  con- 
demnation suit,  and  it  appears  that  while  the  jury 
were  being  impaneled  and  after  one  or  two  jurors  had 
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been  accepted,  the  Sanitary  District  dismissed  its  peti- 
tion as  to  the  lands  of  two  of  the  defendants,  who 
thereupon  applied  for  an  allowance  of  attorneys'  fees 
under  the  above  proviso.  It  was  insisted  in  the  argu- 
ment of  said  cause  in  the  Supreme  Court  that  the  pro- 
vision of  above  statute  was  only  intended  to  apply 
where  the  petitioner  dismissed  its  petition  after  a  long 
hearing  and  where  large  expense  had  been  incurred. 
The  court  in  passing  on  this  question,  at  page  220, 
says:  '^It  is  next  claimed  that  the  act  does  not  apply 
to  a  dismissal  of  a  petition  before  a  verdict,  but  that 
it  is  designed  to  protect  the  land  owner  against  the 
outlay  of  a  long  and  expensive  trial,  followed  by  an 
abandonment  of  the  proceedings  after  verdict,  in  case 
the  petitioner  is  not  satisfied  with  the  award.  The 
reason  and  purpose  of  the  act  apply  as  much  to  a  dis- 
missal at  one  time  as  at  another,  and  its  language  is 
not  limited.    It  includes  any  dismissal  of  the  petition. '* 

It  is  now  insisted  that  the  court  intended  that  the 
language  **it  includes  any  dismissal  of  the  petition'* 
should  apply  to  the  dismissal  of  a  condemnation  pro- 
ceeding, not  only  where  voluntarily  made  by  the  peti- 
tioner, but  also  when  made  by  the  court  over  petitioner's 
objection.  We  do  not  think  that  the  reading  of  this 
entire  opinion  warrants  any  such  construction,  and  we 
do  not  believe  that  the  court  intended  any  such  mean- 
ing to  be  attached  to  its  language. 

In  the  case  of  Peoria,  B.  £  C.  Traction  Co.  v.  Vance, 
supra,  all  that  was  decided  by  the  Supreme  Court  was 
with  reference  to  the  ordinary  costs,  and  did  not  in- 
clude attorneys'  fees  or  other  expenses. 

A  careful  reading  of  each  of  these  cases  clearly  dis- 
closes that  they  cannot  be  held  to  support  the  conten- 
tion of  appellee  in  this  case.  The  language  of  the 
above  statute  seems  so  clear  that  it  hardly  admits  of 
construction.  However,  in  the  recent  case  of  Chicago 
Great  Western  R.  Co.  v.  Ashelford,  268  111.  at  page  87, 
the  court  in  passing  on  the  proviso  of  section  10  above 
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referred  to,  at  page  93,  uses  this  language:  *'The 
evident  purpose  of  the  proviso  to  said  section  10  was 
to  provide  for  two  instances  in  which  the  defendant 
would  be  entitled  to  an  order  requiring  the  petitioner 
to  pay  the  expenses  incurred  by  him  in  making  his  de- 
fense to  the  petition:  First,  in  case  the  petitioner 
should  voluntarily  dismiss  the  petition ;  and  second,  in 
case  the  petitioner  should  fail  to  make  payment  of  full 
compensation  within  the  time  named  in  the  order.  In 
our  opinion  this  was  the  sole  purpose  of  the  proviso." 

It  would  seem  from  the  language  of  this  case  that 
the  Supreme  Court  has  left  but  little  doubt  as  to  the 
construction  that  it  places  on  this  statute,  and  that  it 
only  applies  where  the  petition  is  voluntarily  dis- 
missed by  the  petitioner  or  where  the  petitioner  fails 
to  pay  the  compensation  within  the  time  fixed  by  the 
statute.  It  is  well  to  bear  in  mind  in  the  construction 
of  a  statute,  with  reference  to  the  allowance  of  attor- 
neys '  fees,  to  be  taxed  against  the  opposite  party,  that 
such  statute  is  in  derogation  of  the  common  law  and 
that  there  is  no  right  to  have  such  fees  so  taxed  unless 
the  provision  of  such  statute  clearly  warrants  the 
same. 

For  the  reasons  above  mentioned  the  judgment  of 
the  trial  court  is  reversed  without  remanding. 

Reversed. 


I 
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Mattie  P.  Bourland^  Appellee^  t.  Louisville  &  Nashyille 

Railroad  Company^  Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Washington  county;  the  Hon. 
Louis  Bebnbeuteb,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1916.  Affirmed.  Opinion  filed  April  17,  1916.  Peti- 
tion for  certiorari  dismissed. 

Statement  of  the  Case. 

Action  by  Maltie  P.  Bourland,  plaintiff,  against  the 
Louisville  &  Nashville  Railroad  Company,  defendant, 
to  recover  for  damages  for  personal  injuries  sustained 
as  a  result  of  slipping  on  a  banana  peeling  on  the  third 
step  of  one  of  defendant's  cars  as  she  was  attempting 
to  board  the  train.  From  a  judgment  for  plaintiff  for 
$1,000,  defendant  appeals. 

The  declaration,  which  consisted  of  two  counts,  al- 
leged that  defendant  failed  to  exercise  reasonable  care 
to  keep  its  platform  and  the  steps  of  its  coaches  clean, 
and  permitted  banana  peelings,  garbage  and  refuse  to 
accumulate  upon  its  platform  and  the  steps  of  one  of 
its  coaches,  and  that  plaintiff,  while  attempting  to 
board  the  train,  was  thereby  caused  to  slip  and  fall, 
sustaining  a  severe  nervous  shock,  laceration  and 
strain  of  the  muscles  and  ligaments,  and  that  she  was 
permanently  injured. 

The  train  wliich  plaintiff  attempted  to  board  was  an 
accommodation  train  consisting  of  a  baggage  car, 
smoker  and  ladies'  car,  starting  from  St.  Louis  and 
reaching  Ashley  about  eight  o'clock  at  night.  When 
plaintiff  reached  the  second  or  third  step  of  the  car 
she  slipped  and  fell  in  a  heap  to  the  right  and  some- 
what backward,  but  not  off  of  the  steps  of  the  car.  The 
station  at  Ashley  was  on  the  north  side  of  defendant's 
railroad  track,  and  the  next  five  stations  west  of  Ash- 
ley were  on  the  south  side  of  defendant's  track,  and 
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the  last  station  on  the  north  side  of  defendant's  track 
before  arriving  at  Ashley  was  Mascoutah. 

The  evidence  tended  to  show  that  plaintiff  was  more 
or  less  of  a  nervous  temperament,  and  that  up  to  some 
two  years  prior  to  this  accident  she  had  been  in  ill 
health,  but  that  for  two  years  preceding  the  accident 
her  health  had  been  good  and  that  she  had  done  the 
housework  without  assistance  for  a  family  of  four; 
that  subsequent  to  the  accident  she  had  been  unable 
for  six  weeks  to  leave  her  bed  and  that  she  had  not 
been  able,  up  to  the  time  of  the  trial,  some  four  or  six 
months  after  the  accident,  to  walk  without  assistance. 
The  only  evidence  to  dispute  plaintiff  in  this  regard 
were  two  witnesses,  neighbors  of  plaintiff,  who  testi- 
fied that  they  had  observed  her  doing  her  house  work, 
and  one  of  them  testified  that  they  saw  her  get  into  a 
buggy  unassisted  and  had  seen  her  sweep  the  walks 
in  front  of  her  house.  Two  physicians  examined  plain- 
tiff at  the  time  of  the  injury,  one  called  at  the  instance 
of  plaintiff  and  the  other  being  the  physician  of  de- 
fendant's railroad,  both  of  whom  found  an  injury  on 
plaintiff's  hip,  and  it  was  thought  by  them  when  the 
injury  first  occurred  that  one  of  the  lower  limbs  of 
plaintiff  was  some  two  inches  shorter  than  the  other, 
but  the  railroad  physician  afterwards  became  of  the 
opinion  on  measurement  that  this  was  not  true.  Plain- 
tiff's physician  who  had  charge  of  her  after  the  first 
examination  testified  that  following  the  injury  at  Ash- 
ley, plaintiff  suffered  disorders  of  the  pelvic  organs 
and  the  womb,  that  one  of  the  fingers  of  plaintiff  was 
injured  at  the  time  of  the  accident,  that  it  festered  and 
a  part  of  the  bone  thereafter  became  detached  and 
sloughed  off. 

James  M.  Hamill  and  Charles  P.  Hamill,  for  ap- 
pellant. 

NoLEMAN  &  Smith  and  H.  II.  House,  for  appellee. 
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Me.  Justice  Boggs  delivered  the  opinion  of  the  court. 

Abstract  of  the  Decision. 

1.  Carriers,  §  476* — when  evidence  aujOflcient  to  eatahliah  that 
presence  of  banana  peeling  on  car  steps  proximate  cause  of  injury 
to  passenger.  In  an  action  by  a  passenger  against  a  railroad  com- 
pany for  damages  for  personal  injuries  alleged  to  have  been  sus- 
tained as  a  result  of  slipping  on  a  banana  peeling  on  one  of  the 
steps  of  one  of  defendant's  cars  as  plaintiff  was  attempting  to 
board  the  car,  where  the  evidence  as  to  the  existence  of  the  banana 
peeling  on  the  step  was  conflicting,  but  plaintiff's  testimony  was 
positive  in  character  and  defendant's  mainly  negative,  evidence 
held  sufficient  to  sustain  a  finding  as  to  the  existence  of  such 
banana  peeling  on  the  step  and  that  it  was  the  proximate  cause  of 
the  injury  to  plaintiff. 

2.  Carriers,  §  278* — what  degree  of  care  required  towards  passen- 
gers. A  railroad  company  must  use  the  highest  degree  of  care 
for  the  protection  of  a  passenger  consistent  with  the  practical 
operation  of  the  road. 

3.  Carriers,  8  476* — when  evidence  sufficient  to  show  knowledge 
of  servants  of  existence  of  object  on  step  of  car.  In  an  action  by 
peeling  while  attempting  to  board  a  train,  where  it  appeared  that 
a  passenger  for  damages  for  Injuries  due  to  slipping  on  a  banana 
the  next  station  on  the  same  side  of  the  railroad  track  was  five 
stations  distant,  evidence  held  sufficient  to  sustain  a  finding  that 
defendant's  servants  knew  of  the  existence  of  the  banana  peeling 
on  the  steps,  or  should  have  known  of  it 

4.  Husband  and  wife,  8  196* — who  may  recover  for  loss  of 
services  of  wife.  At  common  law  the  husband  only  could  recover 
for  the  loss  of  services  of  the  wife,  and  under  the  statutes  this 
rule  has  not  been  entirely  abrogated. 

5.  Husband  and  wife,  §  194* — when  giving  of  instructions  on 
right  of  wife  to  recover  for  loss  of  time  not  reversible  error.  In 
an  action  by  a  married  woman  for  damages  for  personal  injuries 
due  to  slipping  on  car  steps  while  attempting  to  board  a  train,  an 
Instruction  on  damages  allowing  as  one  of  the  elements  thereof 
recoverable,  "loss  of  time"  of  plaintiff,  held  not  reversible  errot 
in  view  of  the  evidence. 

6.  Instructions,  8  151* — when  refusal  .of  requested  instructions 
not  erroneous.  It  is  not  error  to  refuse  requested  instructions 
covered  by  given  instructions. 

7.  ,  Instructions,   8   12*— -ic/len  refusal  of  requested  instruction 

•See  Illinois  Notes  Dlfcest,  Volf.  XI  to  XV,  and  Cumulative  Quarterlj, 
topic  and  section  nuniber. 
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proper.    An  Instruction  which  Is  lengthy,  involved,  and  calculated 
to  mislead  the  Jury  Is  properly  refused. 

8.  Appeal  and  e&bos,  §  1406* — when  verdict  for  damages  not 
disturbed  as  being  excessive.  A  verdict  for  damages  for  personal 
injuries  will  not  be  disturbed  as  excessive  unless  against  the  mani- 
fest weight  of  evidence. 

9.  Damages,  §  114* — tohen  verdict  for  injuries  to  woman  not 
excessive.  A  verdict  for  $1,000  In  favor  of  a  woman  for  injuries  to 
the  pelvic  organs  and  the  womb  and  the  loss  of  one  finger,  held 
not  excessive. 


Mrs.  H.  C.  Biepe,  Appellee,  t.  Edward  H.  Sehmidt,  Ap- 
pellant. 

1.  Wills — tchen  presumed  that  vHll  would  not  have  teen 
written.  Where  a  will  is  ambulatory,  not  being  executed  or  wit- 
nessed at  the  time  of  the  writing  thereof  and  the  making  of  a 
promise  by  a  son  to  give  his  sister  a  certain  sum  of  money,  it 
must  be  presumed  that  the  will  would  not  have  been  written  if  the 
son  had  refused  a  compliance  with  testator's  request. 

2.  CoNTBACTS,  §  86* — when  promise  hy  son  to  father  to  pay 
sister  certain  sum  of  money  based  on  sufficient  consideration,  A 
sufficient  consideration  arises  for  the  promise  of  a  son  to  his  father, 
the  testator,  to  pay  his  sister  a  certain  sum  of  money  at  the  time 
of  the  writing  of  an  ambulatory  will  in  his  favor  where  such  will 
would  not  have  been  written  but  for  such  promise. 

3.  CoNTBAGTS,  §  349* — When  third  person  may  sue  on  contract  for 
his  benefit.  A  daughter  may  sue  on  a  promise  made  to  her  father, 
the  testator,  by  her  brother  to  pay  her  a  sum  of  money  where  a 
sufficient  consideration — the  writing  of  an  ambulatory  will  in  the 
son's  favor  which  would  not  otherwise  have  been  written — forms 
the  basis  for  the  promise. 

4.  Wills,  §  139* — wh^U  does  not  constitute  variance  of  terms 
of  will  by  parol  testimony.  Evidence  that  a  son  made  a  promise 
to  his  father  to  pay  his  sister  a  certain  sum  of  money  at  the  time 
of  the  writing  of  an  ambulatory  will  devising  certain  property  to 
the  son  is  not  inadmissible  as  tending  to  vary  the  terms  of  the  will. 

*See  nilnols  Notes  DlgMt,  Tola.  XI  to  XY,  and  Cumulative  Quarterlj, 
t4q^lc  mud  lection  number. 
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6.  CoNTBACTs,  8  86* — tohen  agreement  to  settle  v)itli  heir  «n- 
provided  for  in  will  "baaed  on  sufficient  conMderation,  The  making 
of  deeds  to  property  to  devisees  at  the  time  of  the  final  settlement 
of  an  estate,  joined  In  by  a  daughter  of  testator,  who  was  not 
mentioned  in  the  will,  constitutes  a  sufficient  consideration  for  an 
agreement  by  a  devisee  to  settle  with  the  daughter  for  a  certain 
sum. 

Appeal  from  the  Circuit  Court  of  Massac  county;  4he  Hon.  Wil- 
liam N.  BuTLEK,  Judge,  presiding.  Heard  in  this  court  at  the  Octo- 
ber term,  1915.     Affirmed.     Opinion  filed  April  17,  1916. 


C.  L.  V.  MuLKBY  and  W.  L.  Krone,  for  appellant. 
H.  A.  Evans,  for  appellee. 

Mb.  Justice  Boqgs  delivered  he  opinion  of  the  court. 

This  is  an  action  of  assumpsit  brought  by  appellee 
against  appellant  on  a  promissory  note  for  $650.  To 
appellee's  declaration  in  assumpsit,  appellant  filed  a 
plea  alleging  no  consideration.  A  jury  was  waived 
and  trial  had  before  the  court  and  a  finding  made,  and 
judgment  rendered  in  favor  of  appellee  for  $693.87, 
from  which  judgment  this  appeal  is  prosecuted. 

The  grounds  relied  upon  by  appellant  for  a  rever- 
sal of  said  cause  are,  first,  that  the  court  erred  in 
admitting  improper  evidence  on  behalf  of  appellee, 
and  second,  that  the  court  erred  in  finding  the  issues 
for  appellee  and  rendering  judgment  against  appel- 
lant. 

The  facts  material  to  a  determination  of  the  issues 
raised  on  this  record  are  in  substance  as  follows: 
Three  years  before  the  execution  of  the  note  in  ques- 
tion, John  Adams  Schmidt,  father  of  appellee  and  ap- 
pellant, died  testate,  seized  of  two  farms,  one  of  160 
acres  and  another  of  120  acres,  the  latter  being  his 
homestead;     Said  testator  was  also  possessed  at  the 

•Sm  nilnols  NotM  DIvMt,  Vols.  XI  to  XV,  and  OnmvUiUTe  Quarterlj. 
topio  and  ■ectlon  number. 
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time  of  his  death  of  certain  live  stock  and  fanning  im- 
plements and  abont  $2,500  in  money  or  its  equivalent. 
He  left  surviving  him  a  widow,  Mary  Schmidt,  a  son, 
Charles  J.  Schmidt,  appellee,  his  daughter  and  appel- 
lant, his  son,  who  at  the  time  of  his  father's  death  was 
about  eighteen  years  of  age.  The  father  died  about 
May  23,  1910.  Some  three  days  before  his  death  he 
made  a  will,  in  and  by  which  said  will  he  devised  to 
his  son,  Charles  J.  Schmidt,  the  160  acre  farm  and 
$2,000  in  cash  and  a  team;  to  his  son,  Edward  H. 
Schmidt,  the  appellant,  he  devised  said  120  acre  farm, 
together  with  tools,  stock,  etc.,  with  the  proviso  that 
he  should  support  his  mother,  Mary  Schmidt,  during 
her  lifetime,  and  also  bequeathed  to  appellee  $2,000  in 
cash. 

The  undisputed  evidence  discloses  that  when  the 
will  in  question  was  being  written  the  wife  and  all  of 
the  children,  including  appellant  and  appellee,  were 
present.  Appellee  at  the  request  of  said  testator 
wrote  the  will.  While  the  will  was  being  written  the 
testator  said  to  appellant, '  *  Ed  you  get  the  home  place, 
120  acres,  and  all  of  the  tools  and  all  the  stock.  You 
must  pay  out  Clara  (referring  to  appellee)  $2,000" 
and  appellant  replied,  *'Yes,  sir,  that  is  all  right.*' 
This  statement  by  the  testator  to  appellant  and  appel- 
lant's reply  thereto  was  testified  to  by  appellee  and  by 
Charles  Schmidt,  the  other  son,  and  by  Mrs.  Schmidt, 
the  wife  and  by  Henry  Maess  and  by  Henry  Wessel, 
who  were  witnesses  to  the  will.  In  fact,  appellant 
does  not  attempt  to  dispute  this  evidence.  His  con- 
tention being  the  evidence  was  not  admissible  and  that 
to  give  effect  to  this  agreement  between  appellant  and 
his  father  would  be  to  vary  the  terms  of  the  will  by 
oral  testimony. 

The  evidence  was  to  the  effect  that  some  three  years 
after  the  death  of  the  testator  appellant  and  appellee, 
their  mother,  Mrs,  Schmidt,  and  Charles  Schmidt,  the 
other  son^  were  at  the  court  house  for  the  purpose  of 
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making  final  settlement  of  the  estate  of  the  testator; 
thai^  while  there^  it  was  agreed  among  them  that  a 
deed  should  be  made  to  appellant  for  the  120  acres 
willed  to  him  by  his  father  and  a  deed  should  be  made 
to  Charles  Sclunidt  for  the  160  acres  willed  to. him; 
that  appellee  and  the  mother,  Mrs.  Schmidt,  were  to 
join  in  these  deeds.  The  evidence  was  also  to  the  ef- 
fect that  at  the  time  this  arrangement  was  made  with 
reference  to  the  execution  of  these  deeds  it  was  agreed 
by  appellant  that  on  his  return  home  he  would  settle 
with  appellee  for  the  $2,000  he  was  to  pay  to  her  under 
his  agreement  with  his  father. 

The  evidence  further  discloses  that  the  deeds  were 
made  and  that  appellant  settled  with  appellee  by  pay- 
ing her  $1,350,  and  by  giving  her  the  note  in  question 
for  $650. 

It  is  contended  by  appellant  that  he  thought  the  will 
of  his  father  directed  him  to  pay  the  $2,000  to  appellee 
and  that  he  first  learned  that  the  will  did  not  so  specify 
sometime  after  the  note  of  $650  was  given.  Charles 
Adkins,  who  assisted  in  making  final  settlement  of  the 
estate  of  the  testator  and  in  preparing  the  deeds  in 
question,  testified  that  at  the  time,  he  read  the  will 
over  in  the  presence  of  Mrs.  Schmidt,  Charles  Schmidt, 
appellant  and  appellee.  Charles  Schmidt,  the  brother 
of  appellant,  testified  to  the  same  effect.  And  appel- 
lee testified  he  was  present  and  could  have  heard  it  if 
he  wanted  to.  The  only  reason  this  evidence  is  at  all 
material,  however,  is  for  the  purpose  of  showing  that 
appellant  at  the  time  of  final  settlement  and  when  the 
deeds  were  made,  and  when  arrangements  were  made 
that  he  should  settle  up  with  appellee,  knew  the  con- 
tents of  the  will  and  made  the  agreement  with  appellee 
with  the  full  understanding  of  the  same. 

It  is  seriously  contended  by  appellant  that  if  appel- 
lee is  allowed  to  recover  in  this  case  it  will  have  the 
effect  of  changing  the  will  of  his  father,  the  testator, 
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and  that  this  cannot  be  done,  and  that  therefore  there 
was  no  consideration  for  the  note.  We  are  of  the  opin- 
ion that  appellant  misapprehended  the  effect  of  the 
request  made  by  his  father,  and  of  his  promise  to  his 
father  at  the  time  the  will  was  being  drafted.  The  will 
being  ambulatory,  not  having  been  executed  or  wit- 
nessed at  that  time,  it  is  fair  to  presume  that  had 
appellant  refused  to  promise  a  compliance  with  his 
father's  request,  that  the  will  would  not  have  been 
written  as  it  was.  If  that  much  be  conceded,  then  it 
fonns  a  consideration  for  appellant's  promise. 

It  must  be  remembered  in  this  case  that  appellee  is 
sning  on  a  promise  made  by  her  father  for  her  benefit, 
and  where  a  suflScient  consideration  forms  the  basis  of 
the  promise  she  can  recover  thereon  in  her  own  name. 
(Lawrence  v.  Oglesby,  178  111.  122 ;  Bristow  v.  Lane,  21 
HI.  194;  Hartford  Fire  Ins.  Co.  v.  Olcott,  97  111.  439; 
SneU V.Ives,  85111.  279.) 

The  ease  of  Lawrence  v.  Oglesby,  supra,  is  a  case 
somewhat  similar  to  the  case  at  bar,  and  the  court  in 
passing  on  the  question  as  to  whether  or  not  a  promise 
niade  by  a  son  to  his  father  that  he  would  pay  to 
his  sister  $1,500,  at  page  129,  says:  *'To  hold  the  son 
could  not  be  required  to  comply  with  such  promise,  as 
^ot  being  based  on  a  sufficient  consideration,  would  be 
to  disregard  the  fact  that  the  will  was  merely  ambula- 
tory and  could  be  changed  by  the  testator  so  long  as  he 
was  of  sound  and  disposing  mind,  and  that  he  must 
have  known  that  fact,  and  would  be,  in  effect,  to  aid 
the  appellant  in  the  perpetration  of  a  fraud  on  appel- 
lee. •  ♦  ♦  It  ig  not  a  change  of  testamentary  terms 
hy  a  verbal  agreement  nor  a  revocation  of  a  will  by 
spoken  words;  neither  is  it  an  attempt  to  engraft  a 
P^rol  trust  in  opposition  to  the  terms  of  a  will.  The 
^  remained  as  it  was  written.  It  was  not  changed 
because  of  the  promise ;  neither  can  it  be  doubted  that 
bid  the  promise  not  been  made  it  would  not  have  re- 
mained as  written.    There  was  here  a  full  and  suflS- 
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cient  consideration  for  the  promise.  That  promise 
was  for  the  benefit  of  appellee.  Where  a  contract  is 
entered  into  by  one  with  another  for  the  benefit  of  a 
third  person,  such  third  person  may  bring  an  action  in 
his  own  name  for  a  breach  thereof.  Such  is  the  well 
recognized  rule,  and  one  not  an  open  question  in  this 
State. '^ 

There  were  no  propositions  of  law  presented  to  the 
trial  judge  in  this  case,  and  therefore  the  only  mat- 
ters to  be  determined  by  this  court  is  with  reference 
to  the  admission  of  evidence  of  the  agreement  between 
appellant  and  his  father,  and  as  to  whether  the  finding 
of  the  court  is  against  the  manifest  weight  of  the 
evidence. 

What  we  have  already  said,  we  think,  effectually 
disposes  of  both  of  these  propositions.  We  think,  too, 
without  reference  to  the  evidence  touching  said  agree- 
ment, the  making  of  the  deeds  at  the  time  of  the  final 
settlement  of  the  estate,  in  which  appellee  joined,  was 
a  suflScient  consideration  for  the  agreement  of  appel- 
lant to  settle  with  her  for  the  $2,000. 

Finding  no  reversible  error  in  the  record  the  judg- 
ment of  the  trial  court  will  be  aflSrmed. 

Affirmed. 


John  C.  Olaseoek  by  KL.  C.  Olaseoek,  Appellee,  t.  George 

Oerold,  Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the  Hon. 
Oeobge  a.  Cbow,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1916.    Affirmed.    Opinion  filed  April  17,  1916. 
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Statement  of  the  Case. 

Action  by  John  C.  Glascock,  a  minor,  by  M.  C. 
Glascock,  his  next  friend,  plaintiff,  against  George 
Gerold,  defendant,  to  recover  damages  for  personal 
injnries  alleged  to  be  due  to  his  being  hit  by  a  brick 
thrown  at  him  by  defendant  while  he  was  climbing 
down  from  the  top  of  defendant's  building,  thus  caus- 
ing him  to  fall  to  the  ground.  From  a  judgment  for 
plaintiff  for  eight  hundred  dollars,  defendant  appeals. 

Defendant  was  the  owner  of  a  flat-roofed,  two-story 
brick  building  used  for  warehouse  purposes,  located 
on  13th  street  in  the  City  of  East  St.  Louis.  Prior  to 
the  injury  in  question  there  had  been  another  brick 
building  adjoining  this  building  on  the  rear,  which 
had  burned  leaving  a  portion  of  its  side  wall  standing, 
adjoining  defendant's  warehouse.  There  was  also  a 
portion  of  the  wall  of  the  burned  building  extending 
west  from  the  north  wall  of  defendant's  building. 
These  broken  walls  extended  down  in  a  broken  stand- 
ing condition  from  the  top  of  defendant's  building  to 
the  ground.  On  the  date  in  question  plaintiff,  who  was 
then  thirteen  years  of  age,  in  company  with  two  other 
boys  of  about  the  same  age,  had  climbed  up  the  broken 
walls  of  the  burned  building  and  had  got  on  top  of  the 
warehouse  in  question  and  were  looking  for  pigeons 
and  eggs.  Defendant  saw  them  and  exclaimed:  *'I 
have  the  boys  that  have  been  stealing  my  pigeons." 
Thereupon  the  boys  tried  to  make  their  escape  from 
the  building.  Plaintiff  testified  that  as  he  was  start- 
ing down  backward  on  this  broken  wall,  defendant 
threw  a  brick  and  struck  him  on  the  shoulder ;  that  he 
fell  from  the  wall  to  the  ground,  being  about  twenty 
feet,  and  broke  the  tibia  or  large  bone  of  his  leg  below 
the  knee.  The  injury  received  by  plaintiff  kept  him 
in  the  hospital  for  nineteen  days  and  confined  him  to 
his  home  for  about  four  weeks.    After  he  started  to 
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school  he  still  had  to  use  crutches  for  some  consid- 
erable time.    The  evidence  was  very  conflicting. 

The  evidence  tended  to  show  that  plaintiff  sustained 
a  veiy  serious  injury.  The  doctors  testified  that  the 
tibia  was  fractured  and  that  part  of  the  bone  was  re- 
moved. They  further  testified  that  in  order  to  secure  a 
I  proper  union  of  the  fractured  bone  they  inserted  in  the 
canal  of  the  bone  a  peg  made  of  wood  to  assist  in  hold- 
ing the  bone  in  place.  They  also  were  compelled  to 
tie  together  the  broken  ends  of  the  bone  with  a  wire 
thread.  The  evidence  further  disclosed  that  at  the 
time  of  the  trial  the  foot  of  the  injured  limb  was  more 
or  less  thrown  outward  and  that  plaintiff  could  not 
stand  straight  on  the  same.  The  doctors  were  of  the 
opinion,  however,  that  he  would  ultimately  recover 
from  this  defect. 

L.  V.  Walcott  and  D.  J.  Sxjllivan,  for  appellant. 

C.  P.  Coultas,  for  appellee. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  court. 


Abstraet  of  the  Decision. 

1.  Assault  and  battekt,  §  14* — when  evidence  aujBUcient  to  aus- 
tain  i^erdict.  In  an  action  for  damages  for  personal  Injuries  to  a 
boy  thirteen  years  of  age,  aUeged  to  be  due  to  his  being  struck  by 
a  brick  thrown  by  defendant  while  plaintiff,  who  had  been  on  top 
of  defendant's  building  gathering  pigeon  eggs,  was  climbing  down 
the  wall  of  a  partially  destroyed  brick  building  adjoining  defend- 
ant's in  the  rear,  this  causing  plaintiff  to  fall  a  distance  of  twenty 
feet,  where  the  evidence  was  conflicting  as  to  whether  defendant 
threw  the  brick  at  plaintiff,  evidence  held  sufficient  to  sustain 
the  verdict  in  favor  of  plaintiff. 

2.  Damages,  §  124* — when  verdict  for  injuries  to  leg  of  boy 
not  excessive.  In  an  action  for  damages  for  personal  Injuries  to 
a  boy  thirteen  years  of  age  where  there  was  evidence  that  the 
tibia  of  one  leg  was  fractured  and  at  the  time  of  trial  the  foot 
of  the  injured  limb  was  thrown  out  so  that  plaintiff  could  not 

•See  Illinois  Notes  DiKent,  Vols.  XI  to  XV,  and  Cumulative  QoarCerly.  auae 
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walk  on  It,  but  such  defect  would  not  be  permanent,  a  verdict  for 
eight  hundred  dollars  held  not  excessive. 

3.  Assault  and  batteby,  §  14* — ioh4U  degree  of  proof  necessary 
in  civil  action.  In  a  civil  action  for  assault  and  battery,  the  plain- 
tiff need  only  prove  his  case  by  a  preponderance  of  the  eyidence. 

4.  Affbal  and  ebbob,  8  1241* — when  error  in  giving  instructions 
unavailable  by  giving  of  similar  instructions  for  adverse  party.  In 
a  civil  action  for  damages  for  an  assault  and  battery,  any  error  in 
an  instruction  for  the  plaintiff  that  the  latter  need  prove  his  case 
only  by  a  slight  preponderance  of  the  evidence  is  unavailable  where 
given  instructions  presented  by  defendant  only  require  the  plaintiff 
to  prove  his  case  by  a  preponderance  of  the  evidence. 

5.  l5STBUcnoNS,  8  87* — when  instruction  on  preponderance  of 
evidence  correct  An  instruction  in  a  civil  action  that  if  plalntifTs 
eyidence  preponderates  bat  slightly  it  is  suffldent  is  correct. 


Harrey  8.  Conyerse,  Appellee,  y.  Independent  Brew- 
eries Company,  Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  City  Court  of  East  St.  Louis;  the  Hon.  Robebt 
H.  Flannigan,  Judge,  presiding.  Heard  in  this  court  at  the  OcU^ 
ber  term,  1915.    Affirmed.    Opinion  filed  April  17,  1916. 

Statement  of  the  Case. 

Bill  by  Harvey  S.  Converse,  complainant,  against 
Independent  Breweries  Company,  defendant,  to  enjoin 
the  prosecution  of  a  forcible  entry  and  detainer  suit 
against  complainant  and  another  brewery  company 
to  obtain  possession  of  a  building  used  for  saloon  pur- 
poses, and  to  cancel  a  purported  lease  of  said  premises 
given  by  complainant  to  defendant  on  the  ground  of 
fraud.  From  a  judgment  for  complainant,  defendant 
appeals. 

•See  miBola  Notes  Dls««t»  VoU.  XI  to  JLV,  and  Gumolattve  Qoarterlj.  hum 
topteandjectloB  BUinbcr. 
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N.  C.  Lybla,  for  appellant, 
W.  E.  KNowLESy  for  appellee. 
Mb.  Justice  Boggs  delivered  the  opinion  of  the  court 

Abstract  of  the  Decision. 

1.  Landlobd  akd  tenant,  §  35* — when  unsigned  leQse  not  com- 
plete contract.  A  lease  Is  not  a  complete  contract  until  it  Is  signed 
by  both  parties. 

2.  Landlobd  and  tenant,  §  39* — when  offer  to  lease  revocable. 
An  offer  to  lease  premises  in  the  form  of  a  written  lease  signed 
by  the  lessor  may  be  withdrawn  at  any  time  before  acceptance  and 
execution  of  the  same  by  the  proposed  lessee. 

8.  Landlobd  and  tenant,  §  39* — what  constitutes  revocatUm  of 
offer  to  lease.  The  leasing  of  premises  to  a  third  person  under  an 
accepted  option  constitutes  a  withdrawal  of  an  offer  to  lease  prem- 
ises consisting  of  a  written  lease  signed  by  the  lessor  but  not 
signed  or  accepted  by  the  proposed  lessee. 

4.  Bvidence,  §  319*— ^Aen  parol  evidence  rule,  inapplUMle, 
The  rule  that  parol  evidence  is  inadmissible  to  Tary  a  written  con- 
tract is  inapplicable  where  such  contract  did  not  take  effect 

5.  Landlord  and  tenant,  8  19* — when  evidence  sufficient  to  sus- 
tain finding  tJtat  lease  not  to  he  effective  if  third  person  exercised 
option  to  lease  premises.  On  a  bill  by  the  owner  of  premises  to 
enjoin  the  prosecution  of  a  forcible  entry  and  detainer  suit  against 
plaintiff  and  his  lessee,  to  obtain  possession  of  the  premises  and 
to  cancel  a  purported  lease  of  said  premises  to  complainant,  where 
the  eyidence  was  conflicting,  evidence  held  sufficient  to  sustain  a 
finding  that  the  lease  to  defendant  was  signed  by  complainant  on 
condition  that  it  was  not  to  become  effective  if  a  third  person 
elected  to  lease  the  premises  under  its  pre-existing  option. 

•S«e  nilnola  Note*  THge&t,  Vols.  XI  lo  XT,  and  CumaiatfY^  <|iuvtoiiy.  mum 
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T.  J.  Christmann,  Administrator,  Appellee,  y.  Illinois 
Central  Railroad  Company,  Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the  Hon. 
William  E.  Hadlet,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1915.  Affirmed.  Opinion  filed  April  17,  1916.  Re- 
hearing denied  May  26,  1916.  Certiorari  denied  by  Supreme  Court 
(making  opinion  final). 

Statement  of  the  Case. 

Action  by  T.  J.  Christmann,  administrator,  of  the 
estate  of  Philip  Christmann,  deceased,  plaintiff, 
against  Illinois  Central  Railroad  Company,  defendant, 
for  damages  for  the  death  of  plaintiff's  decedent 
cansed  by  being  struck  by  defendant's  engine  while 
plaintiff  was  proceeding  longitudinally  across  a  high- 
way on  defendant's  track.  From  a  judgment  for  plain- 
tiff, defendant  appeals. 

The  declaration  consists  of  three  counts.  The  first 
count  charged  that  defendant  was  driving  a  certain 
locomotive  engine  in  a  southeasterly  direction  in  the 
City  of  Belleville  towards  the  crossing  on  Jackson 
street  in  said  city  without  any  light  on  the  front  end 
thereof,  and  in  consequence  thereof,  plaintiff's  intes- 
tate while  attempting  to  go  over  said  crossing  at  said 
place  was  struck  by  said  engine,  receiving  an  injury 
from  which  he  afterwards  died. 

The  second  count  relied  on  an  ordinance  of  said  city 
limiting  the  speed  in  said  city  of  passenger  trains  to 
ten  miles  per  hour,  and  other  trains  to  six  miles  per 
hour,  and  charged  that  defendant  at  about  10 :30  p.  m. 
on  the  evening  in  question  drove  a  certain  locomotive 
engine  on  its  said  tracks  towards  said  crossing  at  a 
greater  rate  of  speed  than  six  miles  per  hour,  to  wit, 
at  twenty  miles  per  hour,  in  violation  of  said  ordi- 
nance, and  that  by  reason  whereof  said  engine  struck 
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plaintiff's  intestate  and  caused  injuries  to  him  from 
which  he  afterwards  died. 

The  third  count  charged  general  negligence  in  the 
operation  of  said  engine,  resulting  in  injury  to  plain- 
tiff's intestate  as  he  was  attempting  to  cross  said 
track.  Each  of  said  counts  alleged  due  care  on  the 
part  of  plaintiff's  intestate  at  the  time  of  said  injury. 

Jackson  street  in  the  City  of  Belleville  runs  north 
and  south,  and  Tenth  street  east  and  west.  Defend- 
ant's railroad  runs  in  a  northwesterly  and  southeast- 
erly direction  through  said  city  at  and  near  the  point 
where  it  crosses  Jackson  street.  At  the  intersection 
of  Jackson  and  Tenth  streets,  on  the  southerly  side  of 
defendant's  right  of  way,  is  located  a  combination  sa- 
loon and  residence.  The  south  side  of  said  building 
is  on  the  north  street  line  of  Tenth  street  and,  on  said 
street  line,  runs  to  within  about  five  feet  of  the  west 
line  of  Jackson  street.  There  are  two  doors  to  the 
saloon,  one  at  the  southeast  corner  on  Tenth  street 
and  the  other  at  the  northeast  comer. 

Victor  Christmann,  the  brother  of  plaintiff's  intes- 
tate, lived  on  the  southwesterly  side  of  the  railroad 
track  about  one  hundred  and  sixty-five  feet  northwest- 
erly from  the  intersection  of  the  south  line  of  the 
railroad  right  of  way  with  Jackson  street.  There  was 
a  back  gate  leading  from  the  rear  of  Victor  Christ- 
mann's  lot  to  the  right  of  way,  and  nearly  opposite  this 
gate  was  a  cross-over  switch.  On  the  evening  of  Au- 
gust 29,  1914,  plaintiff's  intestate,  with  one  Julius 
Bingheim,  spent  the  evening  at  the  residence  of  his 
brother,  Victor  Christmann.  A  little  after  ten  o'clock 
it  was  agreed  that  plaintiff's  intestate  should  go  to  the 
saloon  in  question  and  obtain  a  bucket  of  beer  for  the 
company.  He,  with  his  brother,  Victor  Christmann, 
walked  to  the  gate  leading  from  the  Christmann  resi- 
dence to  the  right  of  way  of  defendant's  railroad. 
Plaintiff's  intestate  passed  through  the  gate  onto  the 
right  of  way  and  turned  in  a  southeasterly  direction 
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down  the  right  of  way  towards  Jackson  street.  His 
brother  Victor  returned  to  his  house.  The  evidence 
was  not  entirely  clear  as  to  whether  plaintiflF's  intes- 
tate walked  down  the  center  of  what  is  known  as  the 
southbound  track  of  defendant's  railroad,  or  whether 
he  walked  between  said  tracks  and  the  fence.  How- 
ever, it  was  conceded  that  later  on,  if  not  immediately, 
he  got  upon  said  southbound  track  on  his  way  to  the 
saloon. 

Victor  Christmann  testified  that  after  his  brother 
entered  the  right  of  way  of  defendant's  railroad  he 
looked  in  a  northwesterly  direction,  that  at  that  time 
no  train  or  engine  could  be  seen.  This  was  the  last 
time  that  Victor  Christmann  saw  his  brother  until 
after  the  injury.  The  only  person  who  saw  plaintiff 's 
intestate  after  he  left  his  brother  Victor  at  the  gate 
and  passed  onto  the  right  of  way  was  Lorane  Christ- 
mann, a  son  of  Victor  Christmann,  a  boy  about  thir- 
teen years  of  age,  who  testified  that  he  was  playing  in 
the  yard  and  that  shortly  after  his  uncle  had  passed 
through  the  gate  on  the  right  of  way  and  started  for 
the  saloon,  an  engine  came  along  from  the  northwest 
g-oing  in  a  southeasterly  direction ;  that  it  stopped  at  the 
cross-over  switch  opposite  his  father's  house  and  that 
the  switch  was  thrown  and  the  engine  again  started  in 
a  southeasterly  direction.  He  further  testified  that  he 
leaped  over  the  fence  and  started  towards  his  uncle; 
that  he  ran  all  the  way  as  he  was  fearful  on  account 
of  his  uncle's  hearing  not  being  good  that  he  might  be 
injured  by  said  engine;  that  a  short  distance  before 
his  uncle  reached  Jackson  street  his  uncle  slowed  up 
for  the  purpose  of  lighting  his  pipe,  and  that  just  be- 
fore he  reached  him  said  engine  struck  him  and 
knocked  him  down;  that  when  he  found  him  he  was 
lying  on  the  crossing  at  Jackson  street  between  the 
rails  of  the  southbound  track.  He  further  testified 
that  he  immediately  notified  his  father,  Victor  Christ- 
mann, who  also  in  his  testimony  stated  that  at  the 
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time  he  found  his  brother  he  was  on  the  crossing  at 
Jackson  street  between  the  rails  of  the  southbound 
track. 

The  evidence  disclosed  that  on  account  of  obstruc- 
tions shutting  oflF  the  light  from  the  electric  lights, 
the  crossing  at  Jackson  street  was  dark.  The  evidence 
was  sharply  conflicting  as  to  where  plaintiff's  intes- 
tate was  when  struck  by  the  engine,  whether  at  the 
crossing  or  twenty-five  to  thirty  feet  away  on  the  rail- 
road right  of  way.  The  evidence  was  also  conflicting 
as  to  the  speed  of  the  engine  as  it  approached  Jackson 
street,  whether  a  bell  was  ringing,  whether  a  whistle 
was  blown  or  other  signal  given,  and  whether  the  en- 
gine, which  was  being  driven  backward,  had  a  light 
on  its  rear  end. 

Kramer,  Kramer  &  Campbell,  for  appellant;  John 
G.  Drennan,  of  counsel. 

T.  M.  Webb,  for  appellee. 

Mr.  Justice  Bogos  delivered  the  opinion  of  the  court. 

* 

Abstract  of  the  Decision. 

1.  Railboadb,  S  733* — when  evidence  sufficient  to  sustain  findinff 
that  a4:cident  to  pedestrian  occurred  on  highway  crossing.  In  an  ac- 
tion for  damages  for  the  death  of  a  person  who  entered  a  railroad 
right  of  way  in  the  nighttime  a  short  distance  from  a  highway  cross- 
ing and  proceeded  in  a  southeasterly  direction  along  such  right  of 
way  towards  such  highway  crossing  and  was  found  dead  on  such 
highway  crossing,  where  the  evidence  was  sharply  conflicting  as  to 
where  deceased  was  when  struck  by  a  backing  engine,  evidence 
held  sufficient  to  sustain  a  finding  that  the  accident  occurred  on 
the  highway  crossing. 

2.  Railroads,  §  733* — when  evidence  sufficient  to  sustain  finding 
as  to  negligence  in  operation.  In  an  action  for  the  death  of  a 
person  who  entered  a  railroad  right  of  way  in  the  nighttime  a  short 
distance  from  a  street  crossing,  and  proceeded  in  a  southeasterly 
direction   towards  such   street  along  the  right  of  way  and   was 

•See  Illinois  Notes  Digest.  Vols.  XI  to  XV,  and  Cvmnlatlye  Qwuterly. 
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struck  by  a  backing  engine  at  such  street  croBsing,  where  the  evl- 
deace  was  sharply  conflicting  as  to  whether  the  engine  was  pro- 
ceeding at  a  speed  exceeding  that  prescribed  by  a  city  ordinance, 
whether  a  bell  was*  ringing,  or  whether  the  engine  had  a  light 
on  its  rear  end,  eyidence  held  sufficient  to  establish  negligence  in 
operation. 

3.  Railboads,  {  666* — when  contrihutory  negligence  of  deaf 
pedestrian  toaUcing  on  track  in  tailing  to  look  $econd  time  for  ap- 
proaching train  question  for  fury.  In  an  action  for  the  death  of 
a  person  who  entered  a  railroad  right  of  way  in  the  nighttime, 
166  feet  from  a  street  crossing,  and  proceeded  in  a  southeasterly 
direction  to  the  street  crossing  where  he  was  struck  by  a  backing 
engine*  when  it  appeared  that  he  was  somewhat  deaf,  and  there  was 
evidence  that  he  looked  down  the  track  In  a  northwesterly 
direction  and  at  such  time  no  engine  could  be  seen,  but  failed  to 
again  look  around,  and  there  was  evidence  that  the  engine  had 
no  light,  that  it  was  driven  at  an  illegal  speed,  and  that  no  bell 
or  other  warning  was  given  on  approaching  the  crossing,  held 
that  the  contributory  negligence  of  plaintift  was  a  question  for  the 
Jury. 

4.  Railsoads,  {  661* — when  pedestrian  traveling  on  railroad 
right  of  way  at  street  crossing  may  assume  thai  company  wiil 
comply  with  law,  A  pedestrian  traveling  upon  a  railroad  right  of 
way  in  a  longitudinal  direction  upon  the  track,  over  a  street  cross- 
ing, may  assume  that  the  railroad  company  will  perform  the  duty 
imposed  upon  it  by  law  to  carry  proper  lights  on  its  engines  at 
night,  and  to  not  operate  engines  without  giving  warning  upon 
approaching  a  street  crossing  and  in  violation  of  speed  ordinances. 

6.  Railboads,  |  684* — when  pedestrian  may  cross  street  longi- 
tudinally on  railroad  track.  A  pedestrian  may  cross  a  street 
longitudinally  on  a  railroad  track,  irrespective  of  the  fact  that  he 
committed  a  trespass  prior  to  going  upon  the  street  in  entering 
upon  the  railroad. 

6.  iNSTBUcnoNS,  {  137* — when  properly  refused,  Inatructions 
which  do  not  state  correct  principles  of  law  are  properly  refused. 

7.  iNSTBucnoiTS,  I  161* — when  requested  instruction  covered  hy 
given  instructions  properly  refused.  Requested  instructions  fully 
covered  by  given  instructions  are  properly  refused. 

8.  Railboads,  {  619* — what  constitutes  a  "train"  within  speed 
ordinance.  An  engine  being  driven  backward  is  a  "train"  within 
an  ordinance  limiting  the  speed  of  trains  upon  approaching  street 
crossings. 
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AUie  T.  Falrchlld,  Appellee,  t.  The  Maccabees,  Appel- 
lant. 

1.  INBUBANCB — When  by-law8  of  other  society  govern  as  to  benefit 
payable  in  case  of  suicide  upon  merger  of  societies.  Where  an 
application  for  benefit  Insurance  In  a  society  organized  under  the 
laws  of  another  State  provides  that  the  application  and  the  laws 
of  the  society  then  In  force  or  that  thereafter  shall  be  adopted, 
together  with  his  certificate  of  membership,  shall  constitute  the 
contract  of  insurance,  and  the  society  is  merged  with  another 
society,  pursuant  to  the  laws  of  such  State,  under  a  written  con- 
tract providing  that  the  consolidated  association  shall  be  subject 
In  all  respects  to  the  laws  of  suc^  last  society  then  in  force  or 
that  thereafter  might  be  adopted,  the  by-laws  of  the  latter  society 
relative  to  the  amount  of  benefits  to  be  paid  in  case  of  suicide 
govern,  where  a  member  of  the  first  society  commits  suicide  after 
the  merger,  even  though  they  may  materially  reduce  the  amount 
of  recovery. 

2.  INSUBANCE — wfiat  coHStitutes  ratification  of  contract  of 
merger  of  benefit  societies.  The  acceptance  of  an  office  in  a  subor- 
dinate lodge  of  a  benefit  society,  consisting  of  two  merged  benefit 
societies,  by  a  member  of  one  of  the  merging  societies  constitutes 
a  ratification  of  the  contract  of  merger. 

3.  iNsuaANCE,  S  747* — when  provision  in  application  for  benefit 
insurance  that  applicant  bound  by  subsequently  enacted  by-laios 
valid.  A  provision  in  an  application  for  benefit  insurance  that  the 
applicant  shall  be  bound  by  the  by-laws  of  the  society  then  in  force 
or  thereafter  adopted  is  valid  and  binding,  even  though  it  may 
materially  reduce  the  amount  recoverable. 

Appeal  from  the  Circuit  Court  of  Bond  county;  the  Hon.  J.  F. 
GiLLHAM,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.  Reversed  and  remanded  with  directions.  Opinion  filed 
April  17,  1916. 

Busby,  Webeb,  Milleb  &  Robinson  and  Abthub  J. 
Donovan,  for  appellant ;  D.  D.  Aitken,  of  counseL 

Cook  &  Meyer,  for  appellee. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  court. 

*Sce  IlllnolB  Notes  Dliregt,  Vols.  XI  to  XV,  and  CvmulAttre  Qwurterlj.  mm 
topic  and  section  number. 
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This  was  an  action  in  assumpsit  brought  by  appellee 
as  the  beneficiary  named  in  two  benefit  certificates  is- 
sued by  the  Knights  of  the  Modern  Maccabees,  a 
Michigan  fraternal  benefit  society,  to  Homer  L.  Fair- 
child,  her  husband,  since  deceased. 

The  declaration  consists  of  three  special  counts  and 
the  common  counts.  The  first  count  is  based  on  both 
benefit  certificates,  each  providing  for  payment  of 
$1,000  upon  the  death  of  said  Homer  L.  Fairchild,  the 
first  one  being  dated  April  22,  1908,  and  the  second, 
June  9,  1911.  Each  of  these  benefit  certificates  con- 
tained a  provision  that  the  laws  of  the  association  then 
in  force,  or  that  might  thereafter  be  adopted,  should 
be  a  part  of  the  contract,  and  also,  that  payment  of 
the  benefits  would  be  made,  **  provided  *  *  *  he 
shall  have  in  every  particular  complied  with  the  laws 
of  the  association  now  in  force  or  that  may  hereafter 
be  adopted'*;  that  after  the  issuing  and  delivery  of 
said  benefit  certificates,  and  before  the  death  of  said 
Fairchild,  the  Knights  of  the  Modem  Maccabees  con- 
solidated with  the  Knights  of  the  Maccabees  of  the 
World,  a  fraternal  insurance  company,  the  latter  ab- 
sorbing the  former  and  assuming  the  certificate  obliga- 
tions thereof;  that  the  Knights  of  the  Maccabees  of 
the  World  changed  its  name  to  **The  Maccabees." 

The  second  and  third  counts  differ  from  the  first 
only  in  that  the  second  proceeds  on  the  first  certifi- 
cate and  the  third  proceeds  on  the  second  certificate. 
Appellant  filed  the  general  issue. 

The  facts  in  the  case  were  stipulated,  a  jury  was 
waived  and  the  cause  submitted  to  the  court.  The 
stipulated  facts  may  be  briefly  stated  as  follows :  The 
Knights  of  the  Modem  Maccabees  prior  to  the  merger 
and  the  Knights  of  the  Maccabees  of  the  World  were 
both  fraternal  benefit  societies,  incorporated  under  the 
general  laws  of  Michigan.  The  supreme  legislative 
and  governing  body  of  the  Knights  of  the  Modem 
Maccabees  was  known  as  the  ** Great  Camp,"  while 
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that  of  the  Knights  of  the  Maccabees  was  known  as 
the  ** Supreme  Tent.'' 

Homer  L.  Fairchild  applied  for  membership  in  the 
Eiiights  of  the  Modern  Maccabees  on  April  6,  1908, 
and  his  application  contained  the  following  language: 
**I  hereby  agree  and  warrant  that  the  above  answers 
to  the  foregoing  questions  are  true  as  written  and  that 
these  statements  together  with  those  made  to  the  ex- 
amining physician  in  this  application  and  the  laws  of 
the  Knights  of  the  Modem  Maccabees,  now  in  force,  or 
that  may  hereafter  be  adopted,  together  with  my  certi- 
ficate of  membership,  shall  form  the  basis  of  this 
contract  for  beneficial  membership,  I  also  agree  that 
should  I  commit  suicide  in  contravention  of  the  laws 
of  the  order,  whether  sane  or  insane  at  the  time,  that 
this  contract  shall  be  null  and  void,  and  of  no  binding 
force  upon  the  society.  This  application  and  the  laws 
of  the  society  now  in  force  or  that  may  hereafter  be 
adopted,  together  with  my  certificate  of  membership, 
are  made  the  contract  between  myself  and  the  society, 
and  I,  for  myself  and  my  beneficiary,  agree  to  con- 
form thereto  and  be  governed  thereby.'' 

Prior  to  the  merger  there  was  in  force  in  the  Knights 
of  the  Modem  Maccabees  a  by-law  known  as  section 
No.  92,  which  provided,  among  other  things,  as  fol- 
lows: **  Where  death  results  from  suicide  within  five 
years  after  admission  to  benefit  membership  whether 
the  member  was  sane  or  insane  at  the  time  of  death, 
the  beneficiary  or  beneficiaries  of  the  member  shall 
only  be  paid  the  amount  of  money  which  the  member 
has  paid  into  the  benefit  fund,  which  amount  shall  be 
the  full  amount  that  shall  be  claimed  in  any  such  case.". 
At  the  time  of  the  merger,  there  was  in  effect  in  the 
Knights  of  the  Maccabees  of  the  World,  a  by-law 
known  as  section  379,  as  follows :  *  *  No  benefit  shall  be 
paid  on  account  of  the  death  of  a  member  who  shall 
die  by  his  own  hand,  whether  sane  or  insane :  provided, 
however,  that  the  beneficiary  named  in  the  life  benefit 
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certificate  or  the  person  legally  entitled  to  the  benefit, 
shall  receive  an  amount  equal  to  twice  the  amount  con- 
tributed to  the  life  benefit  fund  by  the  member  dur- 
ing his  lifetime,  but  not  in  excess  of  the  face  of  the 
certificate. '  * 

In  the  year  1913  the  Legislature  of  Michigan  en- 
acted a  general  law  entitled :  *  *  An  act  to  define  what 
shall  constitute  fraternal  beneficiary  societies,  order 
or  associations ;  to  provide  for  their  incorporation  and 
the  regulation  of  their  business,  and  for  the  punish- 
ment for  violations  of  this  act,  and  to  repeal  all  exist- 
ing acts  or  parts  of  acts  inconsistent  therewith/' 
Section  14  of  said  act  provides  among  other  things 
that:  **No  domestic  society  shall  merge  with  or  ac- 
cept the  transfer  of  the  membership  or  funds  of  any 
other  society,  unless  such  merger  or  transfer  is  evi- 
denced by  a  contract  in  writing,  setting  out  in  full  the 
terms  and  conditions  of  such  merger  or  transfer,  and 
filed  with  the  Commissioner  of  Insurance  of  this  State, 
together  with  a  sworn  statement  *  *  *  by  its  presi- 
dent and  secretary,  or  corresponding  ofiicers,  *  •  • 
of  the  contracting  societies,  that  such  merger  or  trans- 
fer has  been  approved  by  a  vote  of  two-thirds  of  the 
members  of  the  supreme  legislative  or  governing  body 
of  each  of  said  societies. 

**  Upon  the  submission  of  said  contract,  *  *  •  the 
Commissioner  of  Insurance  shall  examine  the  same, 
and,  if  he  shall  find  *  *  *  said  contract  to  be  in 
conformity  with  the  provisions  of  this  section,  and  that 
such  merger  or  transfer  is  just  and  equitable  to  the 
members  of  each  of  said  societies,  he  shall  approve 
said  merger  or  transfer,  issue  his  certificate  to  that 
eflfect,  and  thereupon  the  said  contract  of  merger  or 
transfer  shall  be  of  full  force  and  effect." 

A  contract  of  merger  was  entered  into,  which  pro- 
vided among  other  things:  **The  consolidated  asso- 
ciation shall  be  governed  by,  and  the  membership 
thereof  shall  be  subject  to,  in  all  respects,  the  laws  of 
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the  Knights  of  the  Maccabees  of  the  World,  now  in 
force  or  that  may  hereafter  from  time  to  time  be 
adopted.  *  *  *  In  consideration  of  all  the  forego- 
ing, the  Knights  of  the  Maccabees  of  the  World  shall 
assume  all  the  outstanding  benefit  certificate  obliga- 
tions of  the  party  of  the  second  part,  subject,  to  a 
compliance  with  its  laws  now  in  force  or  that  may  be 
hereafter  adopted,  and  shall  be  entitled  to  receive  all 
assets  of  said  Knights  of  the  Modern  Maccabees/* 

Said  contract  of  merger  was  duly  ratified  by  both  of 
said  societies  according  to  their  constitutions  and  by- 
laws and  in  compliance  with  the  laws  of  Michigan. 
Said  merger  agreement,  together  with  the  necessary 
statement,  certificates,  etc.,  required  by  the  statute 
were  submitted  to  the  insurance  commissioner  of  the 
State  of  Michigan  and  were  by  him  approved  on  Au- 
gust 31, 1914.  Both  societies  were  licensed  to  do  busi- 
ness in  Illinois  before  the  merger  and  appellant  has 
continued  to  be  so  licensed  from  thence  hitherto. 

Homer  L.  Fairchild  died  at  Greenville,  Illinois,  on 
March  19, 1915,  by  his  own  act  or  hand.  Appellee  was 
the  wife  and  is  now  the  widow  of  said  Homer  L.  Fair- 
child.  Prior  to  and  at  the  time  of  the  merger  in  ques- 
tion. Homer  L.  Fairchild  was  an  officer  of  Bancroft 
Tent,  whose  duty  it  was  to  receive  assessments  from 
its  members  and  to  transmit  the  same  to  the  Great 
Record  Keeper  of  the  Knights  of  the  Modem  Macca- 
bees. After  the  merger  he  continued  as  an  officer  of 
said  tent  with  the  same  general  duties  and  transmitted 
the  assessments  collected  to  the  Supreme  Record 
Keeper  of  appellant,  and  he  continued  in  the  perform- 
ance of  the  duties  of  that  office  until  his  death. 

It  was  stipulated  that  if  the  court  should  hold  that 
appellee  was  entitled  to  recover  from  appellant  on  the 
basis  of  the  by-law  of  the  Knights  of  the  Modem  Mac- 
cabees, No.  92,  aforesaid,  the  amount  due  from  appel- 
lant should  be  the  sum  of  $1,051.23,  but  if  the  court 
should  hold  that  appellee  was  entitled  to  recover  on 
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the  basis  of  the  by-law  of  The  Maccabees  No.  379, 
aforesaid,  the  amount  due  from  appellant  should  bo 
the  sum  of  $265.42. 

The  facts  being  settled  by  stipulation,  the  only  mat- 
ter in  issue  was  the  question  of  law  as  to  whether 
this  claim  should  be  settled  on  the  basis  of  the  suicide 
by-law  of  the  Modem  Maccabees  or  the  suicide  by-law 
of  appellant.  The  court  held  the  propositions  of  law 
submitted  by  appellee  and  refused  those  submitted  by 
appellant,  and  rendered  judgment  against  appellant 
for  $1,051.23,  from  which  judgment  this  appeal  has 
been  perfected. 

The  only  question  to  be  determined  in  this  case  un- 
<Jer  the  propositions  of  law  submitted  to  the  trial  court 
and  the  stipulation  of  facts  agreed  on  by  the  parties  is 
whether  the  merger  of  the  Knights  of  the  Modern  Mac- 
cabees with  the  Knights  of  the  Maccabees  of  the  World 
had  the  effect  of  changing  the  by-law  of  the  Knights 
of  the  Modern  Maccabees  in  reference  to  the  right 
of  recovery  under  a  certificate  of  insurance  issued 
hy  it  prior  to  the  merger  in  case  of  suicide  by  the 
party  holding  the  certificate,  so  as  to  make  the  right 
of  recovery  under  said  certificate  governed  by  the  by- 
laws in  force  in  the  Knights  of  the  Maccabees  of  the 
World,  now  known  as  *  *  The  Maccabees. ' '    It  is  insisted 
by  appellee  that  to  so  hold  would  be  in  effect  to  change 
the  contract  of  insurance  held  by  Fairchild  in  the 
original  society,  and  that  this  cannot  be  done.    In  or- 
der to  determine  whether  the  contention  of  appellee  is 
tfle  correct  one  or  not,  it  will  be  necessary  to  refer  to 
tje  application,  the  by-laws  of  the  Knights  of  the 
Jaodern  Maccabees,  the  contract  of  merger  and  the 
laws  of  the  State  of  Michigan,  governing  fraternal  in- 
surance societies,  in  force  at  the  time  of  the  merger, 
^  far  as  applicable,  as  they  would  all  enter  into  the 
construction  of  the  certificate  of  insurance  issued  to 
r^  iixsured.    The  application  signed  by  Fairchild  for 
^^surance  in  the  Knights  of  the  Modem  Maccabees, 
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provided  among  other  things:  **I  hereby  agree  that 
this  application  and  the  laws  of  the  society  now  in 
force,  or  that  may  hereafter  be  adopted,  together  with 
my  certificate  of  membership  are  made  the  contract 
between  myself  and  the  society,  and  I  for  myself  and  my 
beneficiary  agree  to  conform  thereto,  and  be  governed 
thereby."  The  benefit  certificate  issued  to  said  in- 
sured referred  to  said  application  and  the  matters  and 
things  therein  contained  and  made  it  a  part  of  the 
certificate. 

The  statute  of  Michigan,  by  authority  of  which  said 
merger  was  brought  about,  provided  that  no  domestic 
society  shall  merge  with  or  accept  the  transfer  of  the 
membership  or  funds  of  any  other  society  unless  such 
merger  or  transfer  is  evidenced  by  a  contract  in  writ- 
ing setting  out  in  full  the  terms  and  conditions  of  such 
merger  or  transfer  and  be  filed  with  the  conmiissioner 
of  insurance.  In  keeping  with  this  provision  of  the 
statute  a  contract  was  entered  into  between  the 
Knights  of  the  Modern  Maccabees  and  the  Knights  of 
the  Maccabees  of  the  World,  whose  name  was  after- 
wards changed  to  **The  Maccabees,"  which  said 
contract  provided  among  other  things  that  the  consoli- 
dated association  shall  be  governed  by  and  the  mem- 
bership thereof  shall  be  subject  to,  in  all  respects,  the 
laws  of  the  Knights  of  the  Maccabees  of  the  World, 
now  in  force  or  that  may  hereafter  from  time  to  time 
be  adopted. 

The  merger  of  these  two  societies  was  reported  to 
the  proper  State  authorities  and  such  merger  was 
duly  ratified  by  said  authorities  as  provided  by  the 
laws  of  Michigan. 

Our  Supreme  Court  has  held  repeatedly  that  in  fra- 
ternal insurance,  such  as  is  now  being  considered,  a 
provision  in  the  application  to  the  effect  that  the  ap- 
plicant will  be  bound  by  the  by-laws  of  the  fraternal 
society  then  in  force,  or  that  may  thereafter  be  in 
force,  is  valid  and  binding,  and  that  it  will  be  enforced 
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as  against  the  insured,  even  though  it  may  materially 
reduce  the  amount  recoverable  by  the  beneficiary  in 
the  insurance  certificate.  Supreme  Lodge  Knights  of 
Pythias  v.  Kutscher,  179  HI.  340;  Scow  v.  Royal 
League,  223  111.  32. 

We  do  not  understand  that  appellee  takes  the  posi- 
tion that  if  the  by-laws  in  the  appellant  society  in 
reference  to  the  recovery  on  the  certificate  of  insur- 
ance, in  case  of  suicide,  had  been  passed  by  the  Knights 
of  the  Modern  Maccabees,  from  whom  her  husband  re- 
ceived his  certificate  of  insurance,  that  he  would  not 
have  been  bound  thereby. 

But  the  insistence  of  appellee  is  that  inasmuch  as 
the  Knights  of  the  Modem  Maccabees  was  merged 
with  the  Knights  of  the  Maccabees  of  the  World,  after 
her  tinsband^s  certificates  of  insurance  had  been  issued 
to  him,  to  hold  that  the  insured  or  his  beneficiary 
would  be  bound  by  a  by-law  which  was  diflferent  from 
the  by-law  in  the  original  society  would  be  to  violate 
his  contract  of  insurance.  We  do  not  think  appellee 's 
contention  tenable,  for  the  reason  that  the  laws  of 
Michigan,  which  made  possible  both  of  these  fraternal 
societies,  provided  for  mergers  of  this  character.  The 
law  provided  that  the  merger  should  be  evidenced  by 
a  written  contract,  and  that  such  merger  should  be  re- 
ferred to  certain  State  authorities,  and  if  ratified  by 
such  State  authorities  it  should  then  become  binding. 
The  procedure  laid  down  by  the  laws  of  said  State  was 
followed  in  this  case,  and  the  merger  was  ratified.  This 
being  true,  to  hold  that  the  insured  Fairchild  was,  and 
appellee,  his  beneficiary,  shall  be  bound  by  the  by-laws 
in  force  in  appellant's  society  is  but  to  carry  out  the 
contract  made  by  said  insured  when  he  received  his 
certificate  of  insurance,  and  it  can  have  no  other  ef- 
fect. 

Appellee  in  this  case  is  driven  to  this  position.  She 
is  seeking  to  recover  against  appellant  on  certificates 
of  insurance  that  were  issued  to  her  hu  •riband  by  the 
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society  known  as  the  Knights  of  the  Modern  Macca- 
bees. No  recovery  can  be  had  in  this  case  unless  the 
merger  above  set  forth  was  valid  and  binding,  and  if 
valid  and  binding  in  one  part  it  must  be  valid  and 
binding  in  all.  Appellee  cannot  insist  upon  her  right 
of  recovery  against  appellant  on  a  certificate  of  insur- 
ance not  issued  by  appellant,  but  by  another  society, 
unless  she  is  willing  to  concede  that  the  society  that 
issued  the  certificate  was  merged  into  the  appellant  so- 
ciety, and  that  by  such  merger  the  appellant  society 
became  obligated  to  take  care  of  said  certificates. 

Under  the  laws  of  Michigan  the  manner  of  the  mer- 
ger must  be  fixed  by  contract  in  writing,  and  in  order 
to  ascertain  what  the  rights  of  appellee  as  beneficiary 
under  the  certificate  held  by  her  husband  are,  you 
must  look  to  the  contract,  and  when  you  look  to  the 
contract  you  find  by  its  terms  that  the  insured  and  the 
beneficiaries  are  to  be  bound  by  the  by-laws  then  in 
force  and  thereafter  to  be  enacted  in  the  transferee's 
society,  and  it  would  seem  that  this  is  a  complete  an- 
swer to  appellee's  contention. 

It  is  also  insisted  by  appellee  that  the  provision  in 
the  contract  of  merger  that  the  holders  of  certificates 
of  insurance  in  the  Knights  of  Modern  Maccabees  shall 
be  bound  by  the  by-laws  then  in  force  and  there- 
after from  time  to  time  adopted  by  the  Knights  of  the 
Maccabees  of  the  World,  must  be  so  construed  as  to 
give  them  a  prospective  and  not  a  retrospective  ef- 
fect. In  other  words,  appellee  insists  that  this  provi- 
sion with  reference  to  the  holders  of  certificates  in  the 
original  society  should  not  be  given  effect  as  to  certifi- 
cates in  force  at  the  time  of  the  merger.  The  answer 
to  this  is  that  Fairchild  was  living  at  the  time  of  the 
merger  and  that  this  by-law  was  not  given  effect  so  far 
as  the  certificates  held  by  him  were  concerned  until  he 
committed  the  act  of  suicide — an  act  subsequent  to  the 
merger. 

In  the  case  of  Scow  v.  Royal  League,  supra,  at  page 
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35,  the  court  says:  **PlaintiflF  in  error  contends  that 
the  by-law  in  force  at  the  time  of  his  death,  with  ref- 
erence to  a  member  dying  by  his  own  act,  did  not  apply 
to  his  certificate  because  adopted  after  it  had  been  is- 
sued to  himi  upon  his  becoming  a  member  of  defendant 
in  error,— first,  because  it  does  not  purport  to  be  retro- 
spective in  its  application;  and  second,  if  it  did,  it 
would  be  unreasonable  and  therefore  void.  It  will  be 
observed  the  by-law  reads,  *If  any  member  shall  die  by 
his  own  act  or  hand,*  etc.  There  are  no  words  ex- 
pressly saying  it  should  apply  to  those  who  had  be- 
come members  before  the  by-law  was  adopted  nor 
limiting  it  to  those  who  might  become  members  after- 
ward. The  words  used  in  the  by-law  should  be  given 
their  usual  and  ordinary  meaning  and  sense.  In  the 
sense  in  which  *any'  is  used  in  the  by-law  it  is  broad 
enough  to  embrace  all  members,  and  this  without  re- 
gard to  the  time  they  became  such.'*  This  same  doc- 
trine is  held  in  Seitzinger  v.  Modern  Woodmen,  204  111. 
58,  and  in  Supreme  Lodge  Knights  of  Pythias  v. 
Kutscher,  supra. 

In  construing  applications  and  certificates  issued  in 
compliance  therewith,  of  the  character  of  those  in  ques- 
tion, so  as  to  hold  that  the  insured  and  beneficiaries 
under  the  policy  are  bound  by  by-laws  thereafter  en- 
acted, is  simply  to  carry  out  the  contract  made  by  the 
applicant  at  the  time  he  received  his  certificate.  A 
party  cannot  claim  the  right  to  have  a  contract  re- 
main unaltered  when  the  contract  itself  provides  that 
it  may  be  changed.  {Baldwin  v.  Begley,  185  111.  188; 
Supreme  Lodge  Knights  of  Pythias  v.  Trebbe,  179  111. 
348.) 

It  may  be  further  observed  in  regard  to  the  case  at 
bar  that  Fairchild,  the  insured,  after  the  merger,  paid 
his  assessments  to  appellant  in  accordance  with  such 
contract  of  merger  without  protest,  up  to  the  time  of 
his  death.  He  was  an  officer  of  his  subordinate  tent, 
whose  dutv  it  was  to  collect  assessments  from  the  mem- 
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bers  and  forward  the  same  to  the  supreme  tent  of  ap- 
pellant. In  this  capacity  he  was  acting  as  the  agent 
of  appellant,  the  oflSce  held  by  him  was  known  as  ^  *  Eec- 
ord  Keeper/'  His  duties  as  record  keeper  were  dif- 
ferent in  many  respects  from  his  duties  as  finance 
keeper.  His  acceptance  of  this  oflBe^  under  the  by-laws 
of  appellant,  we  think,  was  a  clear  recognition  of  those 
laws  as  being  binding  upon  himself,  and  in  our  opin- 
ion he  would  be  held  to  have  acquiesced  in  and  ratified 
the  contract  of  merger.  However,  we  do  not  base  our 
opinion  on  that  ground,  as  we  believe  that  without 
reference  to  his  ratification,  he  and  his  beneficiary 
would  be  bound  by  the  by-laws  of  appellant  in  question. 
We  are  therefore  of  the  opinion  that  the  court  erred 
in  rendering  the  judgment  that  it  did,  and  that  the 
judgment  should  be  reversed  and  that  the  cause  should 
be  remanded  with  directions  to  the  trial  court  to  enter 
jiadgment  against  appellant  for  the  sum  of  $265.42,  in 
compliance  with  the  stipulation  filed  by  the  parties 
hereto  in  the  trial  court. 

Reversed  and  remanded  with  directions. 


Ira  Gibbons^  Appellee,  t.  Southern  Illinois  Railway 

&  Power  Company,  Appellant. 

1.  Stbeet  railroads,  S  32* — what  is  measure  of  damages  for 
Hooding  of  land  of  abutting  property  owner  due  to  construction  of 
street  railroad.  The  measure  of  damages  for  the  flooding  of  land 
of  an  abutting  property  owner  due  to  the  construction  of  a  street 
railroad  is  the  difference  in  the  market  value  of  the  property  in 
question  before  the  construction  and  operation  of  the  railroad  and 
its  market  value  after  the  construction  and  operation  of  the  rail- 
road, irrespective  of  any  improvement  the  owner  may  have  placed 
on  the  same  after  the  construction  of  the  railroad. 

•See  Ullnois  Notes  Dtgett,  Vols.  XI  to  XV,  and  Cumnlatlye  <|iMrterly,  Mme 
tople  and  •ectlon  number. 
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2.  Stbeet  BAILBOAD8,  §  82* — When  evidence  (u  to  expense  of 
filling  in  land  after  construction  of  street  railroad  inadmissible  in 
action  for  damages  for  flooding  land.  In  an  action  against  a  street 
railroad  company  by* an  abutting  property  owner  to  recover  damages 
for  the  flooding  of  his  land  due  to  the  construction  of  the  railroad, 
evidence  as  to  expenditures  in  filling  up  the  premises  of  the  plain- 
titr  to  keep  olT  the  water  incurred  subsequent  to  the  construction 
of  the  railroad  is  inadmissible. 

3.  Street  BAXLBOiiDS,  S  32* — when  instruction  on  consideration  hy 
Jury  of  view  of  flooded  premises  of  abutting  property  owner  erro- 
neous. In  an  action  by  an  abutting  property  owner  against  a  street 
railroad  company  for  damages  for  flooding  his  land,  alleged  to  be 
due  to  the  construction  of  the  railroad,  held  that  an  instruction 
that  the  jury  in  making  up  their  verdict  had  the  right  to  take  into 
consideration  the  evidence  and  their  view  of  the  premises  was 
prejudicially  erroneous. 

4.  Tbial,  §  41* — when  jury  may  not  take  into  consideration 
tnew  of  premises  in  making  up  verdict.  The  rule  in  condemnaticm 
proceedings  that  the  jury  may  view  the  premises  and  take  into 
consideration  such  view  in  making  up  their  verdict  has  no  appli- 
cation in  an  ordinary  action  by  an  abutting  property  owner  against 
a  street  railroad  company  to  recover  damages  for  the  flooding  of 
bis  land  due  to  the  construction  of  the  railroad. 

5.  Stkeet  bailboads,  §  32* — u;hen  instruction  on  measure  of 
damages  for  flooding  of  land  by  construction  of  railroad  erroneous. 
In  an  action  by  an  abutting  property  owner  against  a  street  rail- 
road company  for  damages  for  the  flooding  of  his  property  due 
to  the  construction  of  the  railroad,  held  that  an  instruction  on 
damages,  which,  although  authorizing  the  Jury  to  take  into  con- 
sideration the  construction  of  the  railroad,  did  not  authorize  them 
to  take  into  consideration  the  operation  of  the  railroad,  was  erro- 
neous. 

6.  Stbeet  bailroaos,  §  32* — when  operation  of  to  be  considered 
in  estim/Uing  damxiges  for  flooding  of  land  of  abutting  property 
owner.  In  an  action  by  an  abutting  property  owner  against  a 
street  railroad  company  for  damages  for  flooding  of  plaintifT's  land 
due  to  the  construction  of  the  railroad,  the  operation  of  the  railroad 
as  well  as  the  construction  thereof  must  be  considered  in  estimating 
the  damages. 

7.  iNSTBUcnoNS,  §  70* — when  instruction  on  damages  erroneous 
as  assuming  fads.  In  an  action  by  an  abutting  property  owner 
against  a  street  railroad  company  for  damages  for  the  flooding  of 
his  property  due  to  the  construction  of  the  railroad,  an  instruc- 
tion on  the  measure  of  damages  held  erroneous  as  assuming  that 

•8e«  llllnoiii  Not««  Dlffost,  Vols.  XI  to  XV,  and  CumulaUTe  Qnarterlj,  Mim* 
topic  and  Boctlon  nombor. 
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the  property   of   plaintiff  was   damaged   and   depreciated   by   the 
railroad  embankment. 

8.  Instructions,  S  13* — when  properly  refused.  Instructions 
which  are  lengthy,  argumentative,  and  tend  to  confuse  the  Jury 
are  properly  refused. 

9.  Instructions,  §  ?• — when  accuracy  necessary.  Where  the 
evidence  is  conflicting  it  is  necessary  that  the  instructions  be 
accurate. 

Appeal  from  the  Circuit  Court  of  Saline  county;  the  Hon.  A.  W. 
Lewis,  Judge,  presiding.  Heard  In  this  court  at  the  October  term, 
1915.    Reversed  and  remanded.    Opinion  filed  April  17,  1916. 

Mabsh,  Stilwbll  &  FiNNET,  for  appellant. 

A.  E.  SoMEBs  and  Geoboe  M.  Milet,  for  appellee. 

Mb.  Justice  Boggs  delivered  the  opinion  of  the  court. 

An  action  on  the  case  was  brought  by  appellee 
against  appellant  in  the  Circuit  Court  of  Saline  county, 
charging  that  the  appellant  had  constructed  and  put 
in  operation  a  traction  line  in  the  Village  of  Carrier 
Mills,  on  Jackson  street  f rdnting  his  property.  Ap- 
pellee contends  that  in  the  construction  of  said  line  of 
railroad  along  said  street,  no  opening  of  any  kind 
was  provided  under  its  line  of  railroad  for  the  passage 
of  water,  and  that  this  condition  prevailed  for  about 
a  year  and  a  half  prior  to  the  bringing  of  this  suit. 
The  damages  sought  to  be  recovered  by  appellee  are 
for  alleged  injury  resulting  to  his  property  from  inter- 
ference to  his  drainage  caused  by  the  construction  of 
said  railroad. 

The  declaration  contans  three  counts,  each  charging 
that  prior  to  the  construction  of  said  traction  line  the 
water  naturally  drained  off  his  premises  in  an  easterly 
direction. 

The  first  count  charges  that  appellant  maintained  a 
certain  permanent  embankment  along  the  east  side  of 
his  premises  without  openings  to  permit  the  passage 
of  water,  and  that  by  reason  thereof  large  quantities 

•Hee  nUnoI*  Notes  Digest,  Vols.  XI  to  XV,  ftnd  Ciimiil«tlye  Quarterly,  aamo 
topic  and  nectlon  number. 
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of  water  which  naturally  flowed  off  said  premises  were 
obstructed  and  prevented  from  flowing  off  in  its  nat- 
ural course. 

The  second  count  charges  that  the  appellee  has  been 
forced  to  spend  a  large  sum  of  money  in  hauling  and 
depositing  earth  on  the  premises  for  the  purpose  of 
raising  the  surface  of  the  said  premises  so  as  to  make 
the  same  habitable  and  of  use  to  him. 

The  third  count  charges  that  the  embankment  im- 
pedes what  was,  prior  to  the  construction  of  the  rail- 
road, the  natural  flow  of  the  water  which  naturally 
comes  upon  the  lands  lying  adjacent  to  and  in  a  north- 
westerly direction  from  his  premises,  and  that  the 
water  is  thereby  dammed  up  upon  the  premises  of  the 
appellee.    The  damages  were  laid  at  $1,500. 

To  this  declaration  the  general  issue  was  filed.  A 
trial  was  had  resulting  in  a  verdict  and  judgment  for 
$150,  from  which  judgment  this  appeal  is  prosecuted. 

Numerous  errors  were  assigned  on  the  record.  We 
shall  consider  but  three:  First,  that  the  court  erred 
in  admitting  evidence  on  behalf  of  appellee  over  ob- 
jection of  appellant;  second,  in  giving  improper  in- 
structions offered  on  behalf  of  appellee ;  and  third,  in 
modifying  and  in  the  refusal  of  instructions  offered  by 
appellant. 

The  evidence  tended  to  show  that  appellee 's  proper- 
ty was  quite  low,  and  that  during  heavy  rains  it  fre- 
quently flooded,  both  before  and  after  the  construction 
of  appellant's  railroad.  Appellee  was  permitted,  over 
objection  of  appellant,  to  introduce  testimony  to  the 
effect  that  he  had  done  certain  filling  on  his  lot  at  an 
expense  of  something  like  $150.  This,  in  our  opinion, 
was  not  proper,  as  appellee  would  not  be  entitled  to 
recover  for  moneys  expended  for  said  purpose,  and 
the  evidence  would  have  a  tendency  to  confuse  the 
minds  of  the  jury  on  the  measure  of  damages  appellee 
would  be  entitled  to,  if  any,  on  account  of  said  alleged 
injury.    In  other  words,  it  submitted  to  the  jury  an 
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improper  element  of  damages.  The  true  measure  of 
damages  being  the  difference  in  the  market  value  of  the 
property  in  question  before  the  construction  and 
operation  of  the  railroad  in  question  and  its  market 
value  after  the  construction  and  operation  of  said  rail- 
road, without  reference  to  any  improvement  the  owner 
of  the  property  may  have  placed  on  the  same  after  the 
construction  of  the  railroad.  Eberhart  v.  Chicago,  M. 
d  St.  P.  Ry.  Co.,  70  HI.  347 ;  City  of  Elgin  v.  Eaton,  83 
ni.  535;  Chicago,  M.  &  St.  P.  R.  Co.  v.  Hall,  90  111.  45; 
Springer  v.  City  of  Chicago,  135  111.  552;  Beidler  v. 
Sanitary  District,  211  111.  628. 

Second,  it  is  contended  by  appellant  that  the  court 
erred  in  giving  instructions  five,  six,  seven,  eight,  nine 
and  ten  of  the  instructions  given  on  behalf  of  appellee. 
The  court  in  each  of  the  instructions  named,  in  sub- 
stance, informed  the  jury  that  in  making  up  their  ver- 
dict they  had  the  right  to  take  into  consideration  the 
evidence  and  their  view  of  the  premises  in  making  up 
their  verdict.  It  seems,  by  agreement  of  the  parties, 
the  jury  were  allowed  to  view  the  premises  of  appellee 
during  the  trial  of  said  cause.  While  in  condemnation 
proceedings  the  statute  authorized  the  jury  to  view  the 
premises  and  to  take  into  consideration  the  view  of  the 
premises  along  with  the  evidence  in  the  case  in  making 
up  their  verdict,  this  rule  does  not  apply  in  common 
suits  of  this  character,  and  the  giving  of  these  instruc- 
tions for  that  reason  was  erroneous.  Vane  v.  City  of 
Evanston,  150  111.  616;  Rich  v.  City  of  Chicago,  187  III. 
396 ;  Geohegan  v.  Union  El.  R.  Co.,  258  111.  352. 

In  Geohegan  v.  Union  El.  R.  Co.,  supra,  at  page  357, 
the  court  says:  '*In  condemnation  cases  the  statute 
provides  for  a  view  upon  the  request  of  either  party, 
and  in  such  cases  it  has  been  held  many  times  that  the 
information  derived  from  such  view  is  to  be  regarded 
as  evidence  in  the  case.  But  this  is  an  ordinary  com- 
mon law  action,  in  which  the  purpose  of  the  view  is 
only  to  enable  the  jury  to  understand  the  physical 


Fourth  Distbict — April,  1916.  159 

Gibbons  v.  Soutbem  Illinois  Ry.  ft  Power  Co.,  199  111.  App.  154. 

situation  and  apply  the  evidence  to  it.  (Citing  Rich 
V.  City  of  Chicago,  187  111.  396.) '' 

We  would  not  regard  the  error  in  these  instructions 
so  serious  were  it  not  for  the  fact  that  the  court  re- 
peated the  same  in  six  out  of  the  ten  instructions  given 
on  behalf  of  appellee,  thereby  strongly  emphasizing 
the  same.  In  this  connection,  it  might  be  said  that  in 
four  of  the  instructions  given  on  behalf  of  appellant 
the  court  modified  the  same  by  inserting  as  a  matter 
to  be  taken  into  consideration  in  fixing  the  damages, 
the  words,  * '  and  your  view  of  the  premises. ' ' 

Appellant  complains  of  the  seventh  instruction  given 
on  behalf  of  appellee.  The  court  instructed  the  jury 
that  if  they  believe  from  the  evidence  and  their  view 
of  the  premises  that  the  effect  of  the  construction  of 
the  railroad  embankment,  as  shown  by  the  evidence, 
was  to  damage  and  depreciate  the  premises  of  plain- 
tiff, that  they  should  find  the  defendant  guilty  and  as- 
sess the  plaintiff's  damages.  The  objection  to  this 
instruction  is  that  the  jury  in  fixing  the  damages,  if 
any,  are  to  take  into  consideration,  not  only  the  con- 
struction of  the  railroad,  but  also  its  operation.  In 
other  words,  appellant  contends  that  the  construction 
of  the  railroad  alone  might  be  a  damage  to  appellee 's 
property,  whereas  the  construction  and  operation  of 
the  same,  taken  together,  might  wholly  eliminate  the 
damages  or  might  lessen  the  same,  and  that  the  jury 
should  be  instructed  to  take  into  consideration,  not 
only  the  construction,  but  the  operation  as  well.  We 
think  this  point  is  well  taken  and  that  the  contention 
of  appellant  is  supported  by  the  authorities.  Metro- 
politan West  Side  EL  Ry.  Co.  v.  Stickney,  150  111.  362 ; 
City  of  Chicago  v.  Lonergan,  196  111.  525 ;  Geohegan  v. 
Union  El.  R.  Co.,  266  111.  482. 

In  Geohegan  v.  Union  El.  R.  Co.,  supra,  at  page  497, 
the  court  in  discussing  this  question  says:  *' Appel- 
lants complain  of  the  fifth  instruction  given  on  behalf 
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of  appellees.  It  told  the  jury  that  the  action  was 
brought  for  damages  to  the  plaintiflfs'  property  aris- 
ing from  the  'construction'  of  the  structure  in  the 
street  for  elevated  railroad  purposes.  The  erection  of 
the  structure,  alone,  may  have  been  injurious,  but  the 
question  was  what  was  the  combined  effect  of  the  con- 
struction and  operation.  Appellants  claim  that  it  was 
beneficial.  The  total  effect  of  the  construction  and 
operation  of  the  railroad  was  the  injury  appellees  had 
the  right  to  complain  of,  if  there  was  an  injury.  The 
instruction  should  not  have  confined  the  claim  to  the 
'construction'  only.'' 

It  is  further  urged  by  appellant  that  instruction  No. 
7  is  erroneous  in  this,  that  the  court  assumes  that  the 
property  of  appellee  is  shown  by  the  evidence  to  be 
damaged  and  depreciated  by  the  railroad  embankment 
on  Jackson  street.  We  are  inclined  to  think  that  this 
point  is  also  well  taken  and  that  said  instruction  is 
subject  to  criticism  in  that  regard. 

Appellee's  third  and  fourth  instructions  are  also 
subject  to  the  criticism  above  made  in  reference  to  in- 
struction seven,  in  that  said  instruction  directs  the 
attention  of  the  jury  to  the.  damages  that  follow  the 
construction  of  the  railroad,  instead  of  the  construc- 
tion and  operation  of  the  road  in  question. 

Appellant  contends  that  the  court  erred  in  refusing 
its  first  and  ninth  refused  instructions.  We  have  ex- 
amined these  instructions  and  are  of  the  opinion  that 
the  court  did  not  err  in  refusing  the  same,  as  both  of 
said  instructions  are  long  and  are  argumentative  in 
form  and  would  rather  tend  to  confuse  the  jury  than 
to  enlighten  them  on  the  issues. 

The  evidenc^^  in  this  case  on  the  question  of  whether 
or  not  the  property  of  appellee  was  damaged  was  con- 
flicting. Several  of  the  witnesses  on  the  part  of  appel- 
lant testified  that  appellee's  property  was  not  only 
not  damaged,  but  was  in  fact  benefited  by  the  construe- 
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tion  and  operation  of  the  road.  We  express  no  opinion 
on  the  weight  of  the  evidence  or  on  the  merits  of  the 
case.  Inasmuch  as  the  evidence  is  conflicting  it  is 
necessary  that  the  instructions  of  the  court  be  ac- 
curate. Illinois  Cent.  R.  Co.  v.  Maffit,  67  111.  431 ;  Chi- 
cago, B.  (&  Q.  R.  Co.  V.  Warner,  108  111.  538 ;  Belleville 
Pump  d  Skein  Works  v.  Bender,  69  111.  App.  189. 

For  the  errors  assigned  the  judgment  of  the  trial 
court  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Tillage  of  Ramsey,  Appellant,  y.  L.  H.  Hayes  et  aL, 

Appellees. 

1.  Appeal  and  ebbob,  §  613* — when  question  not  raUed  on  mo- 
tion for  new  trial  may  not  he  raised  on  appeal.  Where  the  ques- 
tion of  the  right  to  a  new  trial,  because  of  the  action  of  the 
attorney  of  the  adverse  party  In  insisting  In  propounding  Improper 
questions  to  the  jurors  In  their  examination  after  objections  to 
the  questions  were  sustained  by  the  trial  court,  was  not  raised 
on  the  motion  for  new  trial  It  cannot  be  raised  on  appeal. 

2.  Appeal  and  ebbob»  S  1502* — when  action  of  counsel  in  insisting 
upon  propounding  improper  questions  to  jurors  in  their  examination 
harmless  error.  The  action  of  the  attorney  of  the  adverse  party  in 
insisting  in  propounding  Improper  questions  to  the  jurors  In  their 
examination  after  objections  to  the  questions  were  sustained  by 
the  trial  court  Is  harmless  error  where  objections  to  such  addi- 
tional questions  were  sustained  by  the  trial  court. 

3.  Municipal  corporations,  §  868* — when  recovery  for  only  one 
violation  of  penal  ordinance  in  single  count  allov>ed.  Recovery 
can  be  had  for  only  one  violation  of  a  penal  ordinance  in  a  single 
count,  especiaUy  where  the  question  Is  raised  In  apt  time  in  the 
trial  court  by  special  demurrer. 

4.  PiEADiNO,  §  25* — when  count  had  for  duplicity,  DifTerent 
causes  of  action  should  not  be  joined  In  the  same  count,  but  they 
should  be  separately  stated. 

•Bee  nUiKftle  Notes  DIseel,  Vols.  XI  to  XV,  and  Ciimiil»tlve  Qoarterlj, 
leple  and  Mctloii  number. 
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6.  Municipal  corporations,  §  863* — when  each  violation  of  ordi- 
nance separate  cause  of  action.  Each  violation  of  a  penal  ordinance 
cx>nstitutes  i^  separate  cause  of  action  and  should  be  separately 
stated.  ' 

6.  Municipal  corporations,  §  866* — when  fixing  of  amount  of 
penalty  for  violation  of  ordinance  for  jury.  The  fixing  of  the  amount 
of  the  penalty  for  the  violation  of  a  penal  ordinance  is  peculiarly 
for  the  Jury,  and  their  action  in  fixing  the  penalty  at  the  minimum 
will  not  be  disturbed  where  they  have  been  properly  instructed. 

Appeal  from  the  Circuit  Court  of  Fayette  county;  the  Hon.  Wilt 
liam  B.  Wright,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1915.  Affirmed.  Opinion  filed  April  17,  1916.  Re- 
hearing denied  May  26,  1916. 

F.  M.  GmNN,  for  appellant. 
Albert  &  Albert,  for  appellees. 

Mr.  Justice  Bogos  delivered  the  opinion  of  the  court. 

An  action  of  debt  was  brought  by  the  Village  of 
Ramsey,  ajapellant,  against  T.  J.  and  L.  H.  Hayes,  ap- 
pellees, in  the  Circuit  Court  of  Fayette  county,  to 
recover  the  penalty  for  the  alleged  violation  of  a  city 
ordinance  of  said  city  against  the  sale  of  intoxicating 
liquors  in  quantities  of  less  than  one  gallon,  without 
having  a  license  therefor. 

The  declaration  consisted  of  three  counts.  The  first 
count  after  setting  out  that  appellant  is  a  municipal 
corporation,  duly  incorporated,  etc.,  and  after  reciting 
the  ordinance  above  referred  to,  charges  that  on  the 
first  day  of  January^  1913,  and  on  each  and  every  day 
from  that  time  to  the  bringing  of  this  suit,  the  defend- 
ants, T.  J.  Hayes  and  L.  H.  Hayes,  did  sell  and  give 
away  intoxicating  liquors  to  various  persons  within  the 
corporate  limits  of  the  Village  of  Ramsey,  contrary  to 
the  provisions  of  said  ordinance.  The  second  count  is 
substantially  the  same  as  the  first  count  except  that  it 
charges  that  appellees  acted  and  confederated  together 

•See  nilnols  Notes  IMireet.  Vols.  XI  lo  XV,  and  Camiil»UTe  Qiuulerly, 
topic  and  tectlon  number. 
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in  making  sales.  The  third  count  is  substantially  the 
same  as  the  first.  A  general  and  special  demurrer  was 
filed  to  the  declarations.  The  special  demurrer  sets 
forth  that  each  of  said  counts  were  bad  for  duplicity 
for  the  reason  that  they  each  set  forth  more  than  one 
cause  of  action.  The  demurrer  was  overruled.  Pleas 
\rere  filed  and  issue  joined.  The  trial  resulted  in  a 
verdict  in  favor  of  the  appellant  for  sixty  dollars.  A 
motion  for  a  new  trial  was  made  and  overruled  and 
judgment  was  rendered  on  the  verdict,  from  which 
judgment  this  appeal  is  prosecuted. 

Appellant  insists  that  the  judgment  should  be  re- 
versed, first,  because  appellee  propounded  improper 
.  questions  to  the  jurors  on  their  examination,  second, 
that  the  verdict  is  against  the  manifest  weight  of  the 
evidence,  and  third,  that  the  court  erred  in  giving  ap- 
pellee's third,  fourth  and  fifth  instructions. 

This  suit  was  originally  brought  against  T.  J.  and 
L.  H.  Hayes,  but  on  the  trial  of  said  cause  the  same 
was  dismissed  as  to  the  defendant,  T.  J.  Hayes,  and 
was  prosecuted  as  to  L.  H.  Hayes  alone.  It  is  insisted 
by  appellant  that  the  trial  court  should  have  granted 
a  new  trial  for  the  reason  that  appellee  insisted  in  pro- 
pounding improper  questions  to  the  jurors  in  their 
examination  after  the  objection  had  been  sustained  to 
the  questions  by  the  trial  court.  Appellant  is  not  in  a 
position  to  raise  this  question  for  the  reason  that  it 
did  not  raise  it  on  the  motion  for  a  new  trial,  and  not 
having  so  raised  it,  he  cannot  now  raise  it  here.  It 
may  be  added,  however,  in  every  instance  when  the 
questions  that  it  is  now  insisting  are  improper  were 
propounded  to  the  jurors  by  appellees  and  objection 
WBB  made,  the  trial  court  sustained  the  objection,  so 
Tve  do  not  believe,  even  though  the  question  were  prop- 
erly presented,  that  the  irregularity  was  of  suflScient 
consequence  to  require  a  reversal  of  the  case. 

It  is  next  contended  by  appellant  that  the  court 
should  have  granted  a  new  trial  for  the  reason  that  the 
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verdict  of  the  jury  is  against  the  manifest  weight  of 
the  evidence.  The  evidence  on  the  part  of  appellant 
tended  to  show  that  appellee,  who  was  a  physician 
practicing  in  the  Village  of  Ramsey,  sold  intoxicating 
liquors  to  viirious  persons  contrary  to  the  provisions 
of  the  ordinance  in  question.  The  evidence  on  the 
part  of  appellee  tended  to  show  that  in  his  practice  as 
a  physician  he  was  prescribing  medicines  containing, 
as  their  basis,  diluted  alcohol,  and  that  the  medicines 
as  prescribed  and  sold  by  him  were  proper  medicines 
to  be  administered  in  each  particular  cas8.  Appellee, 
however,  admitted  that  on  at  least  two  different  oc- 
casions he.  took  orders  for  certain  persons  in  said  vil- 
lage for  liquors  which  he  purchased  for  and  delivered 
to  them,  they  paying  him  for  the  same.  The  penalty 
provided  by  said  ordinance  had  as  its  minimum  amount 
twenty  dollars,  and  as  its  maximum  amount  one  hun- 
dred dollars  for  each  offense.  The  verdict  rendered  by 
the  jury  was  for  sixty  dollars.  Appellant  contends  that 
under  the  declaration  filed  in  said  cause,  the  village 
was  entitled  to  recover  under  each  of  said  counts  for 
as  many  sales  as  may  have  been  made  by  said  appellee 
in  violation  of  said  ordinance. 

The  contention  of  appellant  raises  the  question  as 
to  whether  recovery  could  be  had  under  a  single  count 
for  more  than  one  violation  of  a  penal  ordinance.  No 
authority  directly  in  point  has  been  cited  by  counsel 
for  either  the  appellant  or  appellee,  and  we  have  been 
unable  from  the  examination  we  have  been  able  to 
make  to  find  any  authority  in  this  State  squarely  in 
point.  It  is  our  opinion,  however,  that  following  the 
reasoning  of  the  common  law  and  of  the  law  as  laid 
down  by  the  Supreme  Court  and  Appellate  Courts, 
that  recovery  can  be  had  for  only  one  violation  of  a 
penal  ordinance  in  a  single  count.  Especially  do  we 
believe  this  to  be  true  where  the  specific  point  is  raised 
in  apt  time  in  the  trial  court  by  special  demurrer. 
Village  of  Hampton  v.  Chicago,  M.  <&  St.  P.  Ry.  Co., 
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118  111.  App.  621 ;  Town  of  Whitehall  v.  Meaux,  8  111. 
App.  182 ;  5  Encyc.  Pldg.  and  Prac  307-327 ;  16  Encyc. 
Pldg.  and  Prac.  282. 

In  the  Town  of  Whitehall  v.  Meaux,  supra,  the  court 
at  page  183  says:  ''We  understand  the  law  to  be  that 
each  violation  of  the  ordinance  constitutes  a  separate 
cause  of  action,  for  which  the  plaintiff  is  entitled  to 
recover  not  less  than  twenty-five  nor  more  than  one 
hundred  dollars.'' 

In  16  Encyc.  of  Pldg.  and  Prac.  282,  the  author  says : 
**  Different  causes  of  action  must  not  be  joined  in  the 
same  count,  but  should  be  separately  stated.'' 

It  is  lastly  contended  by  appellant  that  the  court 
erred  in  giving  the  third,  fourth  and  fifth  instructions 
given  on  behalf  of  appellee,  but  in  view  of  what  we 
have  said  with  reference  to  the  question  of  the  right 
of  the  appellant  to  recover  for  only  three  separate  of- 
fenses under  its  declaration,  we  do  not  deem  it  neces- 
sary for  us  to  consider  the  objection  urged  by  appel- 
lant to  these  instructions 

Appellant  seems  to  think  that  the  jury  should  have 
fixed  more  than  the  minimum  penalty  for  each  offense 
for  which  the  jury  found  the  defendant  guilty.  How- 
ever, the  fixing  of  the  amount  of  the  penalty  is 
peculiarly  for  the  jury,  and  unless  the  court  has  by 
improper  instructions  misdirected  the  jury  in  that 
regard,  their  finding  should  not  be  disturbed. 

Finding  no  reversible  error  in  this  record  the  judg- 
ment of  the  trial  court  will  be  affirmed. 

Judgment  affirmed. 
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Charles  A.  Bonner,  Appellee,  t.  Hllwankee  Heehanies' 

Insurance  Company,  Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Union  county;  the  Hon.  Wil- 
liam N.  BuTLEB,  Judge,  presiding.  Heard  in  this  court  at  the  Octo- 
ber term,  1914.    Affirmed.    Opinion  filed  April  17,  1916. 

Statement  of  the  Case. 

Action  by  Charles  A.  Bonner,  plaintiff,  against  Mil- 
waukee Mechanics'  Insurance  Company,  defendant,  to 
recover  on  a  contract  of  fire  insurance.  From  a  judg- 
ment for  plaintiff,  defendant  appeals. 

On  May  11,  1908,  at  noon,  defendant  issued  a  policy 
of  insurance  to  plaintiff,  indemnifying  plaintiff  from 
loss  or  damage  by  fire  for  a  period  of  five  years,  **to 
an  amount  not  exceeding  $750  on  the  following  de- 
scribed property,  while  located  and  contained  as  de- 
scribed herein,  and  not  elsewhere,  to  wit:  $400  upon 
the  one-story  roof  building  and  its  additions,  to  be 
occupied  as  a  dwelling  house,  situated,  etc.;  $100  on 
frame  kitchen;  $200  upon  household  and  kitchen  fur- 
niture and  utensils,  piano,  etc.,  all  while  contained  in 
the  above  house;  $50  on  frame  barn.''  At  the  time 
plaintiff  procured  this  insurance  he  was  not  the  owner 
of  any  piano  and  none  was  in  the  house  injured,  but 
the  word  *' piano"  was  printed  in  a  general  term  in 
the  policy.  On  about  April  20,  1910,  plaintiff  con- 
tracted with  Fred  P.  Watson  for  a  piano  for  which 
he  was  to  pay  $200,  the  title  to  remain  in  Watson 
until  the  piano  was  paid  for.  Nothing  was  paid  upon 
the  piano.  At  the  time  of  the  contract  Watson  re- 
quired plaintiff  to  procure  an  insurance  policy  upon 
this  piano  for  $350,  which  he  did,  but  the  policy  was 
made  payable  to  plaintiff.  The  piano  was  placed  in 
plaintiff's  house.    On  November  26,  1912,  about  two 
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o'clock  in  the  morning,  a  fire  occurred  and  the  build- 
ing and  property  of  plaintiff,  including  the  piano 
above  described,  were  destroyed.  Proofs  show  the 
loss  on  the  building  to  have  been  $400,  two  trunks  full 
of  clothing  $40,  four  suits  of  boys '  clothes  $12,  one  lot 
of  women's  dresses,  skirts,  etc.,  $25,  one  lot  of  men's 
clothing  $30.  After  the  fire  plaintiff  made  proofs  of 
loss  by  such  fire,  including  the  items  above  specified, 
and  forwarded  the  same  to  defendant.  At  about  the 
same  time  plaintiff  made  proof  of  loss  of  the  piano  to 
the  American  National  Insurance  Company.  Plain- 
tiff afterwards  instituted  suit  against  the  American 
National  Insurance  Company  for  the  loss  of  the  piano 
and  when  it  was  ascertained  that  he  was  not  the  owner 
of  it,  that  the  title  was  in  Watson,  the  Company  re- 
fused to  pay  and  a  compromise  of  the  claim  was  ef- 
fected. 

It  further  appeared  from  the  evidence  that  the 
plaintiff  was  a  cripple,  had  only  one  leg,  that  his  fam- 
ily consisted  at  that  time  of  himself  and  two  small 
children,  and  that  at  the  time  of  the  fire  he  took  his 
children  and  went  to  the  stable  and  was  caring  for 
them  and  failed  to  save  any  of  the  articles  of  furni- 
ture. The  defendant  refused  to  pay  plaintiff  his  claim 
or  any  part  of  it,  for  the  reason  that  he  procured  in-' 
surance  upon  this  piano,  as  claimed,  in  violation  of 
the  terms  of  his  policy,  that  he  made  false  statements 
in  the  making  of  his  proofs  of  loss,  and  set  the  build- 
ing on  fire. 
The  policy  contained  the  following  provision : 
**This  entire  policy  shall  be  void  *  *  *  in  case 
of  any  fraud  or  false  swearing  by  the  insured  relat- 
ing to  this  insurance  or  the  subject  thereof,  whether 
before  or  after  a  loss." 

**The  entire  policy,  unless  otherwise  provided  by 
agreement  indorsed  hereon  or  added  hereto,  shall  be 
void  if  the  insured  now  has  or  shall  hereafter  make  or 
procure  any   other   contract   of   insurance,   whether 
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valid  or  not,  on  property  covered  in  whole  or  in  part 
by  this  policy     *•*.'> 

**This  company  shall  not  be'  liable  for  loss,  etc., 
*  *  *  or  by  neglect  of  the  insured  to  use  all  rea- 
sonable means  to  save  and  preserve  the  property  at 
and  after  a  fire/' 

There  was  also  another  provision  in  the  policy  re- 
quiring the  insured  to  give  notice  of  loss,  make  a  com- 
plete inventory  and  the  cost  of  each  article  and  to 
render  a  statement  upon  information  and  belief  as  to 
the  origin  of  the  fire,  and  the  interest  of  the  insured 
in  the  property,  and  of  other  insurance. 

James  Lingle,  for  appellant. 

HiLEMAN  &  Crawfobd,  f  or  appellee. 

Mb.  Justice  McBbide  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  INSUBANCE,  §  668* — when  evidence  insufficient  to  sustain  /Ind- 
inff  that  insured  destroyed  property  and  neglected  to  care  lor  it. 
In  an  action  to  recover  on  a  fire  insurance  poUcy  for  the  loss  of 
a  house  and  contents,  where  it  appeared  that  the  fire  happened 
at  two  o'clock  in  the  morning,  that  plaintiff  was  a  one-legged  man 
and  was  engaged  in  looking  after  his  family  during  the  fire,  evi- 
dence held  insufficient  to  sustain  a  finding  that  insured  destroyed 
his  property  and  neglected  to  care  for  it 

2.  Evidence,  S  366* — when  evidence  inadmissible  as  calling  for 
conclusion  of  witness.  In  an  action  on  a  fire  insurance  poUcy  where 
the  ownership  of  a  piano  covered  by  another  policy  which  waa 
placed  in  the  house  subsequent  to  the  date  of  the  policy,  was  in 
dispute,  the  sustaining  of  an  objection  to  evidence  as  to  ho'vr 
long  plaintiff  had  owned  the  piano,  held  not  erroneous. 

3.  Appeal  and  erbob,  $  1474* — when  question  caMing  for  concXun 
sion  of  witness  harmless  error.  In  an  action  to  recover  on  a  fire 
insurance  policy,  where  the  ownership  of  a  piano  covered  by  an- 
other policy  and  which  was  placed  in  the  building  owned  by  plain- 
tiff after  the  execution  of  the  policy  sued  on,  was  in  dispute, 

•See  Illinois  Notes  Divest,  VoU.  XI  to  XV,  and  ComuUitlTe  Qnarterlj, 
topic  and  section  number. 
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error  in  asking  plaintiff  on  cross-examination  whether  or  not  at  the 
time  the  piano  was  insured  the  title  was  in  him  or  in  the  seller, 
held  harmless  where  the  entire  examination  of  the  witness  dis- 
closed the  fact  that  the  piano  was  sold  under  a  conditional  sale 
contract 

4.  Ixsmu^NCE,  $  120* — how  contract  of  fire  insurance  construed. 
A  contract  of  fire  insurance  should  not  be  construed  so  as  to 
nullify  it,  if  avoidable. 

5.  INSUBANCE,  S  226* — when  fire  policy  not  forfeited  hy  taking 
of  additional  insurance.  A  fire  insurance  policy  on  a  house  and 
contents,  providing  that  it  shall  be  void  if  the  insured  at  the  time 
of  the  issuance  thereof  has,  or  thereafter  procures,  additional  in- 
surance "on  property  covered  in  whole  or  in  part"  by  the  policy 
should  not  be  declared  forfeited  simply  because  the  insured  two 
years  after  the  issuance  of  the  policy  procured  insurance  ,on  a 
piano  bought  under  a  conditional  sale  contract,  and  to  which  title 
had  not  been  procured  at  the  time  of  the  fire,  especially  where  the 
piano  was  worth  nearly  twice  the  amount  of  insurance  on  the 
personal  property. 

6.  Insubakgb,  $  246* — when  forfeiture  in  contract  not  enforced. 
FV>rfeitures  in  insurance  contracts  are  regarded  with  disfavor  and 
will  not  be  enforced  unless  clearly  within  the  language  and  spirit 
of  the  contract 


Emma  Horst,  Appellee,  t.  St.  Louis  Electric  Terminal 

Railway  Company,  Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  City  Court  of  Granite  City;  the  Hon.  M.  R. 
StnxivAN,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1914.    Reversed  and  remanded.    Opinion  filed  April  17,  1916. 

Statement  of  the  Case. 

Action  by  Emma  Horst,  plaintiflF,  against  St.  Louis 
Electric  Terminal  Railway  Company,  defendant,  for 
damages  for  personal  injuries  sustained  as  a  result 
of  falling  into  an  excavation  mpde  by  defendant  in  a 

•8«e  DlinoU  Notes  Divert,  Vols.  XX  (o  XV,  and  CumuUittYe  Qaartorly,  mine 
tople  Mid  McUoa  number. 
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street.    From  a  judgment  for  plaintiff  for  $6,000  upon 
a  remittitur  of  $2,500,  defendant  appeals. 

At  the  time  of  the  injury  to  plaintiff,  October  10, 
1913,  defendant  was  operating  an  electric  railway  line 
and  engaged  in  the  carrying  of  passengers  from  St. 
Louis  to  Granite  City.  Plaintiff  was  a  passenger  on 
one  of  defendant's  cars  on  the  day  in  question,  and 
was  riding  from  St.  Louis  to  Granite  City,  where  she 
resided.  Defendant  had  a  car  shop  in  Granite  City  on 
G  street  between  Sixteenth  and  Seventeenth  streets, 
and  when  the  car  upon  which  plaintiff  was  a  passen- 
ger reached  the  shop  it  went  upon  a  side  track  for  the 
purpose  of  making  some  repairs  to  the  air  brakes.  The 
car  had  been  delayed  and  at  that  time  was  about  an 
hour  late.  It  arrived  at  the  shop  soon  after  six  o  'clock 
p.  m.  After  it  had  stood  upon  the  repair  track  for 
several  minutes  plaintiff,  together  with  other  passen- 
gers, left  the  car  and  walked  north  on  G  street. 

G  street  was  one  of  the  public  streets  in  Granite 
City,  but  had  no  walks  upon  it  between  Sixteenth  and 
Seventeenth  streets,  and  as  plaintiff  and  other  pas- 
sengers walked  north  on  G  street  to  Seventeenth  street 
they  followed  the  tracks  of  defendant's  car  line. 
Plaintiff  testified  that  it  was  dark  and  raining  and 
there  were  no  lights  of  any  kind  to  guide  her,  and  af- 
ter she  had  walked  north  about  twenty  steps  she  fell 
into  the  excavation  in  question.  She  was  helped  out 
of  the  hole  and  continued  to  Seventeenth  street,  where 
she  boarded  a  car  for  her  home. 

Plaintiff  and  two  other  witnesses  testified  that  while 
the  car  was  waiting  a  passenger  asked  one  of  the  crew 
if  the  car  was  going  any  further  and  he  said :  *  *  This 
car  isn't  going  any  farther.  Get  off  here  and  walk  up 
to  Seventeenth  and  catch  the  next  car."  Then  plain- 
tiff and  other  passengers  left  the  car  and  started  for 
the  place  indicated. 

There  was  some  dispute  as  to  the  size  and  depth  of 
the  excavation  into  which  plaintiff  fell.    She  testified 
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that  the  hole  was  about  four  feet  deep,  that  she  stepped 
right  into  it  and  was  unable  to  get  out  alone,  that  she 
was  helped  out  and  assisted  to  the  comer  and  there 
put  on  a  car  going  to  her  home.    She  further  testified 
that  she  was  covered  with  mud,  that  her  hands  and 
arms  were  scratched  and  that  she  was  suffering  with 
a  sprained  ankle  on  her  left  foot  and  had  pains  in  her 
right  side.     When  she  reached  home  Dr.  King  was 
called  and  she  continued  to  suffer  with  pains  in  her 
foot  and  right  side,  the  lower  portion  of  her  back  and 
hips.    She  testified  that  her  foot  remained  in  that  con- 
dition for  about  two  weeks.    On  Sunday  following  her 
injury,  in  company  with  her  husband,  she  went  from 
Granite  City  to  visit  her  father  at  Alhambra,  Illinois, 
returning  Sunday  evening,  walking  to  and  from  the 
cars.    Her  condition  as  to  pregnancy  at  the  time  of  her 
injury  was  uncertain.     Her  period  for  menstruation 
had  passed  about  fifteen  days,  and  following  the  fall 
it  commenced  with  rapidity  and  continued  for  several 
days.    For  the  next  two  or  three  weeks  she  was  under 
a  physician's  care  and  an  examination  five  weeks  after 
the  fall  disclosed  a  retroflected  or  retroverted  uterus 
with  some  prolapse.    At  the  time  of  the  trial  Dr.  King 
testified  that  the  uterus  was  tipped  back  and  at  the 
time  for  menstruation  it  was  necessary  to  use  a  dilator 
to  give  her  relief.    He  did  not  testify  that  she  had  a 
miscarriage,  but  said  that  it  was  possible.     He  also 
testified  that  in  her  present  condition  she  could  not 
become  pregnant  and  that  it  would  require  an  opera- 
tion to  relieve  her.    This  was  the  extent  of  her  injury. 

Complaint  was  made  of  the  following  instruction 
given  in  behalf  of  plaintiff: 

"The  Court  instructs  the  jury,  that  if  you  believe 
from  a  preponderance  of  the  evidence  that  plaintiff 
became  a  passenger  on  a  street  car  of  the  St.  Louis 
Electric  Terminal  Railway  Company,  in  St.  Louis, 
Missouri,  to  be  carried  to  a  certain  point  in  Granite 
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City,  Illinois,  on  October  10th,  1913 ;  and  if  you  further 
believe  from  the  evidence,  that  the  said  street  car  came 
to  a  stop  at  Sixteenth  and  G  streets,  in  Granite  City, 
which  was  not  the  destination  of  plaintiff ;  and  if  you 
further  believe  from  the  evidence,  that  plaintiff  was 
then  directed,  by  a  servant  of  the  said  company  in 
charge  of  the  said  street  -car,  to  leave  said  street  car 
and  walk  up  the  track  of  the  St  Louis  Electric  Ter- 
minal Eailway  Company,  and  board  another  street 
car,  which  was  waiting  at  Seventeenth  street,  to  convey 
her  on  to  her  destination,  then  she  was  a  passenger 
of  the  St.  Louis  Electric  Terminal  Eailway  Com- 
pany during  the  time  that  she  was  walking  up  the 
track  from  the  street  car  on  which  she  had  been  riding 
to  the  one  which  awaited  her.** 

ft 

The  court  further  instructed  the  jury  that  **  common 
carriers  are  required  to  do  all  that  human  care,  vigi- 
lance and  foresight  can  reasonably  do,  consistently 
with  the  character  and  mode  of  conveyance  employed 
and  with  the  practical  operation  of  the  road,  to  pre- 
vent injury  to  passengers.'* 

Terry,  Gueltig  &  Powell,  for  appellant ;  Geobgb  W. 
Burton  and  Graham  &  Graham,  of  counsel. 

H.  J.  Bandy  and  E.  W.  Griffith,  for  appellee ;  J.  M. 
Bandy,  of  counsel. 

Mr.  Justice  MoBride  delivered  the  opinion  of  the 
court. 

Abstraet  of  the  Decision. 

1.  Garbiebs,  I  483* — when  instruction  on  existence  of  relation- 
ship of  passenger  and  carrier  correct.  In  an  action  by  a  street  car 
passenger  to  recover  damages  for  personal  injuries  sustained  as  the 
result  of  falling  into  an  excavation  made  by  defendant  in  a  street 
at  a  point  between  its  car  shops,  at  which  the  car  stopped  for  re- 

*8e«  lUinott  Notes  DIffMt,  Volt.  XI  to  XV,  and  CanmlAttTe  Qnarterlj,  imm 
topic  and  aectlon  number. 
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pairs,  where  plaintiff  alighted  under  the  direction  of  defendant's 
emploTses  to  take  a  waiting  car  at  the  next  street  corner,  an  in- 
struction on  the  existence  of  the  relationship  of  carrier  and  passen- 
ger held  correct 

2.  Cabrters,  {  329* — wKen  relation  of  carrier  and  passenger  not 
terminated.  The  relation  of  passenger  and  carrier  exists  where  a 
street  car  passenger,  after  the  car  in  which  he  is  riding  reaches  the 
car  hams  where  repairs  are  to  he  made,  alights  from  such  car  under 
direction  of  the  street  railroad  employees  for  the  purpose  of  taking 
a  car  at  the  next  street  corner  and  is  injured  while  walking  on  the 
car  tracks,  in  the  absence  of  sidewalks,  to  take  such  car,  as  the  re- 
sult of  falling  iilto  an  excavation  in  the  street  between  the  bams 
and  such  comer. 

3.  Gabbiebs,  I  482* — when  instruction  not  erroneous  as  assum^ 
ing  facts.  In  an  action  by  a  street  car  passenger  to  recover  dam- 
ages for  personal  injuries  sustained  as  the  result  of  falling  into 
an  excavation  made  by  defendant  in  a  street  at  a  point  between 
its  car  shops,  at  which  the  car  stopped  for  repairs  and  where 
plaintiff  alighted  under  direction  of  defendant's  employees  to  take 
a  car  at  the  next  comer,  an  instruction  held  not  erroneous  as  as- 
suming that  plaintiff  was  directed  to  leave  the  car,  walk  up  defend- 
ant's track  and  take  a  waiting  car  where,  although  there  was  no 
evidence  to  show  that  a  car  awaited  plaintiff  at  such  comer,  yet 
there  was  evidence  that  plaintiff  did  take  the  next  car  at  the  corner. 

4.  Gabbiebs,  %  484* — when  instruction  on  the  care  required  to- 
wards passengers  correct.  In  an  action  by  a  street  car  passenger  to 
recover  damages  for  personal  injuries  sustained  as  the  result  of 
falling  into  an  excavation  made  by  defendant  in  the  street  at  a 
point  between  its  car  shops,  at  which  the  car  stopped  for  repairs  and 
where  plaintiff  alighted  under  the  direction  of  defendant's  em- 
ployees to  take  a  car  at  the  next  corner,  and  such  corner,  an  instruc- 
tion on  the  care  required  of  common  carriers  to  prevent  injury  to 
passengers  held  to  be  correct 

5.  Gabbiebs — what  degree  of  care  required  towards  passenger 
alighting  under  direction  of  employee  short  of  destination  to  take 
another  car.  Where  a  passenger,  upon  a  street  car  reaching  car 
shops  at  which  it  is  necessary  to  make  repairs  to  the  car,  alights 
under  the  direction  of  the  company's  employees  to  take  a  car  at  the 
next  comer  and,  owing  to  the  absence  of  sidewalks,  walks  up 
the  track  and  is  injured  by  falling  into  an  excavation  made  by  the 
company  in  the  street,  the  ordinary  rule  as  to  the  degree  of  care 
required  of  a  carrier  towards  a  passenger  on  one  of  its  cars  applies, 
and  the  carrier  is  held  to  the  highest  degree  of  care  and  caution, 
consistent  with  the  practical  operation  of  the  road  for  the  safety 
and  security  of  passengers. 

•See  nitnoto  Notes  Dlireet.  Vols.  XI  to  XV,  And  CamnUitlTe  Qaarterly,  laae 
topic  Mid  Mctlon  namber. 
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6.  Neolioencb,  S  140* — •when  Imrden  of  proof  on  plaintiff.  In  an 
action  for  damages  for  injuries  negligently  inflicted,  under  a  plea 
of  not  guilty,  the  burden  of  proof  is  on  plaintiff. 

7.  Evidence,  §  365* — when  opinion  evidence  inadmisaihle.  Where 
It  is  neither  admitted  nor  denied  in  an  action  for  damages  for 
injuries  negligently  Inflicted  that  plaintiff  suffered  his  injuries  as 
the  result  of  a  fall  as  alleged  In  the  declaration,  but  defendant 
seeks  to  show  that  the  injuries  complained  of  are  due  to  other 
causes  than  a  fall.  It  is  not  proper  for  witnesses  to  give  their  opin- 
ions as  to  the  cause  of  the  injury. 

8.  EIviDENCE,  §  365* — when  opinion  evidence  inadmisaihle.  Where 
there  is  a  conflict  in  the  evidence  as  to  whether  the  plaintiff  was 
injured  in  the  manner  claimed,  it  is  not  competent  for  witnesses 
to  give  their  opinions  on  that  subject. 

9.  Damages,  $  114* — when  verdict  for  injuries  to  uterus,  fem- 
porarily  precluding  pregnancy  excessive.  In  an  action  for  damages 
for  personal  injuries  sustained  by  a  woman  street  car  passenger  as 
the  result  of  falling  into  an  excavation  In  the  street  made  by  de- 
fendant, while  on  her  way  to  the  next  street  corner  to  catch  another 
car,  after  the  car  on  which  she  was  riding  had  stopped  at  the  car 
barns  for  repairs  and  she  had  been  directed  to  take  another  car 
at  such  corner,  a  verdict  for  |8,500,  upon  which  a  remittitur  of 
$2,500  had  been  required,  for  minor  injuries  and  an  injury  to  her 
uterus  precluding  pregnancy,  unless  an  operation  was  performed, 
held  excessive. 

*Sce  Illinois  Notes  Divert,  Vols.  XI  to  XV,  and  CnmnUtive  Quarterly. 
t44^1o  and  seetloa  number. 
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J.  W.  Morrison  and  Louis  Sehaffler^  AppelUes^  y.  Pick- 
rell Walnut  Company,  Appellant. 

1.  Loos  AND  LOGGING — When  cvidencc  insujBftdent  to  sustain  find- 
ing that  plaintiff  had  used  **Doyle'8  rule**  in  measuring  logs.  In  an 
action  to  recover  on  a  logging  contract,  where  the  correct  method 
of  measurement  was  in  question  and  each  party  measured  the 
diameter  of  the  logs  at  the  small  end,  and  the  length  of  the  logs 
as  a  basis  for  calculation,  evidence  held  Insufficient  to  sustain  a 
finding  that  plaintiff  had  used  "Doyle's  rule."  as  claimed. 

2.  Logs  jlnd  logging — tohat  is  "Daylefs  rul&'  for  measurement 
of  logs.  Doyle's  rule  for  the  measurement  of  logs  is  to  deduct  four 
inches  from  the  diameter  of  the  log,  as  an  allowance  for  slab; 
square  one-quarter  of  the  remainder  and  multiply  the  result  by 
the  length  of  the  log  In  feet 

Appeal  from  the  Circuit  Court  of  Madison  county;  the  Hon.  Wil- 
UAM  E.  Haoley,  Judge,  presiding.  Heard  In  this  court  at  the 
October  term,  1914.  Reversed  and  remanded.  Opinion  filed  April 
17.  1916. 

H.  B.  Eaton,  for  appellant. 
Spsingeb  &  Buckley,  for  appellees. 

Mb.  Justice  McBride  delivered  the  opinion  of  the 
court. 

The  controversy  in  this  case  grows  out  of  the  .mode 
adopted  in  the  measurement  of  some  logs. 

It  appears  from  the  evidence  that  the  appellant  em- 
ployed the  appellees  to  cut  some  walnut  logs  for  which 
it  agreed  to  pay  them  $2.50  per  1,000  feet.  The  appel- 
lees claim  that  the  contract  was  to  pay  $2.50  per  1,000 
round  log  measurement,  and  the  appellant  claims  it 
was  to  be  log  measurement.  After  the  logs  had  been 
cut  they  each  measured  them,  and  made  their  respec- 
tive computations  of  the  number  of  feet  in  the  logs; 
they  each  measured  the  diameter  of  the  logs  at  the 

*8ee  ininoto  Notes  Digest.  Volt.  XI  to  XY,  and  Cumolattye  Qiuutorly,  same 
faple  and  toctlon  niimber. 
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small  end,  and  the  length  of  the  logs  as  a  basis  of  cal- 
culation, and,  so  far  as  the  record  discloses,  there  is 
no  difference  in  their  measurements ;  but  in  the  making 
of  the  computations  appellees  found  that  they  had  cut 
16,154  feet,  while  appellant  found  there  was  only  8,237 
feet.  They  each  claimed  to  have  adopted  Doyle's 
rule  for  measuring  timber,  and  the  tables,  prepared 
therefrom  and  published  in  Scribner's  tables.  The  ap- 
pellees used  the  table  as  shown  at  page  83  and  denomi- 
nated ''Log  Tally  Calculator";  and  appellant  used  a 
card  containing  table  the  same  as  is  found  on  pages 
73  and  74  of  Scribner's  book,  which  is  entitled  '*  Bound 
Logs  Reduced  to  Inch  Board  Measure  by  Doyle's 
Eule."  The  contention  of  the  appellees  is  that  the 
table  denominated  *' Log  Tally  Calculator''  is  for  round 
logs,  and  the  table  used  by  appellant  is  for  board 
measure  and  not  the  correct  rule  for  measuring  logs. 

We  cannot  agree  with  the  contention  of  appellees 
that  the  table  used  by  them  would  produce  the  cor- 
rect result.    The  table  does  not  purport  to  be  one  of 
measurements,  but  simply  a  quick  mode  of  ascertain- 
ing the  total  number  of  feet  where  you  have  the  num- 
ber of  feet  of  several  logs  of  the  same  size;  in  other 
words,  it  is  nothing  more  than  a  multiplication  table, 
and  could  not  be  used  with  accuracy  in  determining 
the  number  of  feet  in  a  particular  log  where  you  have 
the  length  and  diameter  as  a  basis.    Doyle's  rule,  as 
laid  down  by  a  work  of  good  repute,  with  civil  engi- 
neers,  and   edited   by   Mansfield   Merriman,   entitled 
''American  Civil  Engineers  Pocket  Book,"  at  page 
1265  is  as  follows :    "For  logs,  the  Doyle  rule  is  known 
in  some  sections  as  the  Connecticut  River  rule,  the  St 
Croix  rule,  the  Thurber  rule,  the  Moore  &  Beeman 
rule,  and  the  Scribner  rule,  and  is  more  generally  em- 
ployed than  any  other;  deduct  four  inches  from  the 
diameter  of  the  log,  as  an  allowance  for  slab;  square 
one-quarter  of  the  remainder  and  multiply  the  result  by 
the  length  of  the  log  in  feet.    It  is  the  usual  custom  to 
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measure  the  diameter  inside  the  bark  at  the  small 
end.*'  This,  we  believe,  is  a  correct  rule  for  the  meas- 
urement of  logs.  The  table  found  at  pages  73  and  74  of 
Scribner^s  book  and  used  by  appellant  is  the  correct 
table  for  ascertaining  the  number  of  feet  in  a  log 
where  you  have  the  diameter  and  length  of  the  log.  It 
is  true  that  Scribner  says  that  in  arriving  at  the  diam- 
eter you  should  take  measurements  at  both  ends  of 
the  log  and  obtain  the  mean  diameter  and  use  that  as 
a  basis  instead  of  the  diameter  at  the  small  end,  but 
as  appellant  and  appellees  made  their  measurements 
at  the  small  end  of  the  log,  we  adopt  that  measure- 
ment in  the  determination  of  this  case.  The  correct- 
ness of  the  table  as  published  in  the  Scribner  book  at 
pages  73  and  74  above  referred  to,  can  be  verified  by 
taking  any  diameter,  say  twelve  inches  in  diameter 
and  fourteen  feet  in  length,  and  deduct  four  inches 
for  slab,  which  leaves  eight  inches,  take  one-quarter 
of  this  and  you  have  two  inches,  square  this  result  and 
you  have  four,  and  then  multiply  it  by  fourteen,  the 
length  of  the  log,  and  you  have  fifty-six  feet  in  the 
log,  which  is  the  exact  amount  given  in  the  log  table 
above  referred  to.  If  the  dimensions  of  the  several 
logs  had  been  given  in  the  record,  we  could  have  ascer- 
tained the  number  of  feet  for  which  appellant  was  lia- 
ble and  probably  have  avoided  another  trial,  but  as  the 
dimensions  of  the  several  logs  were  not  given,  the  case 
will  have  to  be  remanded.  We  are  of  the  opinion  that 
this  case  was  tried  by  appellees  upon  an  erroneous  the- 
ory, and  that  the  court  erred  in  denying  appellant's 
motion  for  a  new  trial.  The  judgment  will  be  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 

YoL  CXCIX  IJ 
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Ernst  Montegard,  Appellee,  y.  Donk  Brothers  Coal  & 

Coke  Company,  Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Madison  county;  the  Hon.  Louis 
Bebnbeuteb,  Judge,  presiding.  Heard  in  this  court  at  the  Marcli 
tann^  1916.    Affirmed.    Opinion  filed  April  17,  1916. 


Statement  of  the  Case. 

Action  by  Ernst  Mbntegard,  plaintiff,  against  Donk 
Brothers  Coal  &  Coke  Company,  defendant,  to  recover 
damages  for  personal  injuries  sustained  while  acting 
as  a  driver  in  defendant's  coal  mine.  From  a  judg- 
ment for  plaintiff  after  a  trial  without  a  jury  for 
$3,000,  defendant  appeals. 

Plaintiff  had  worked  for  defendant  four  days  prior 
to  the  time  he  received  the  injury.  For  two  days  he 
had  worked  at  day  work,  the  third  and  fourth  day  he 
was  driving,  receiving  the  injuries  complained  of  on 
the  morning  of  the  fifth  day.  Plaintiff  was  working 
in  what  was  designated  as  the  fifth  west  entry  off  the 
main  south  entry.  The  fifth  west,  at  the  time  of  the 
injury,  was  about  1,200  feet  in  length,  and  ran  east 
and  west.  At  the  east  end  where  it  turned  off  from  the 
main  south  entry  was  a  '* parting"  where  empty  cars 
for  this  entry  were  placed,  and  where  loaded  cars  from 
it  were  delivered  by  the  drivers.  Booms  were  turned 
off  the  fifth  west  entry,  on  either  side,  at  regular  in- 
tervals of  70  feet  each,  and  were  numbered  in  con- 
secutive order,  beginning  at  the  east  end  of  the  entry. 
At  the  west  end  of  this  entry  were  two  stub  entries  in 
which  coal  was  being  mined. 

The  entry  in  question  was  unlighted,  and  a  single 
mine  track  was  laid  therein,  from  the  ** parting"  at 
the  east  to  the  west  and,  upon  which  pit  cars  were 
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hauled.  Switches  were  laid  from  the  entry  track  into 
the  various  rooms  for  the  purpose  of  taking  in  emp- 
ties and  hauling  out  loaded  cars,  but  no  sidings  or 
turn-outs  were  provided,  so  that  cars  not  being  moved 
could  be  kept  oflf  the  main  entry  track.  The  manner 
of  delivering  cars  to  and  from  the  miners  and  loaders 
was  to  leave  the  empty  stand  upon  the  entry  track 
until  the  loaded  car  was  pulled  from  the  room  and 
placed  on  the  entry  track  in  the  clear  of  the  switch, 
after  which  the  empty  was  run  onto  the  switch,  and 
into  the  room.  Cars  thus  handled  were,  from  time  to 
time,  left  unguarded  and  unattended,  and  |io  method 
was  adopted  by  which  any  light  or  other  signal  was 
displayed  so  that  an  approaching  driver  could  ascer- 
tain that  the  track  was  obstructed. 

It  also  appeared  that  the  fifth  west  entry  had  a  down 
grade  mosi  of  the  way  to  the  ** parting,*'  and  room  14 
was  at  the  top  of  a  **hill'*  which  extended  downward 
past  room  10. 

At  the  time  of  the  injury,  plaintiff  and  another 
driver  by  the  name  of  Godfrey  were  working  in  the 
fifth  west,  Godfrey  working  that  part  of  the  entry 
from  the  parting  to  room  12,  and  plaintiff  working 
the  remainder  of  the  entry  to  the  west,  pulling  from 
the  face  of  the  entry,  and  from  the  two  stub  entries. 
It  appears  from  the  evidence  that  plaintiff  did  no 
work  of  any  kind  in  that  part  of  the  entry  worked  by 
Godfrey,  nor  did  Godfrey  go  into  the  portion  worked 
by  plaintiff  and  pull  coal  from  or  deliver  empties  to 
that  part  of  the  mine. 

On  the  morning  of  the  accident  plaintiff  went  into 
the  entry  first,  with  a  trip  of  three  empties,  followed 
by  Godfrey  who  went  to  rooms  10  and  12.  Plaintiff 
delivered  his  empties  to  the  west  end  of  the  entry,  got 
three  loads  and  started  out.  At  the  top  of  the  hill,  at 
room  14,  he  spragged  his  ears,  and  at  that  point  one 
of  his  cars  was  thrown  off  the  track,  which  delaved 
him  somewhat.    He  then  started  down  the  hill,  riding 
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on  the  front  end  of  his  trip,  one  foot  on  the  bumper  of 
the  front  car,  the  other  resting  on  the  tail  chain.  In 
front  of  room  11  his  mule  swerved  to  the  side,  and 
plaintiff  saw  an  empty  car  on  the  entry  track,  imme- 
diately ahead  of  him,  and  being  unable  to  stop  his 
trip,  he  leaped  into  this  car.  The  empty  was  struck 
about  the  same  time  by  plaintiff's  trip  of  loaded  cars, 
and  plaintiff  thrown  over  the  front  end  of  the 
empty,  to  which  he  clung  until  it  in  turn  collided  with 
a  loaded  car,  standing  on  the  entry  track  in  front  of 
room  10.  When  plaintiff  saw  the  loaded  car  he  at- 
tempted to  spring  clear  of  it,  but  did  not  succeed,  and 
his  limbs  were  caught  between  the  cars,  and  both  bro- 
ken between  the  hips  and  knees. 

The  evidence  did  not  disclose  by  whom  the  cars  with 
which  plaintiff  collided  Vere  placed  upon  the  entry 
track.  The  cars  were  not  guarded,  and  no  light  or 
other  warning  signal  was  displayed  by  which  plain- 
tiff could  ascertain  their  presence  in  time  to  avoid  in- 
jury before  running  into  them  with  his  trip. 

At  the  trial  defendant  offered  no  evidence  except  a 
plat  of  its  mine  which  was  not  preserved  in  the  record. 

Kjjefe  &  Sullivan,  for  appellant. 

D.  H.  MuDGE  and  C.  H.  Bubton,  for  appellee. 

Mr.  Justice  McBbide  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Master  and  sesyant,  |  721* — when  relationship  of  fellow^ 
servants  question  of  fact.  The  question  of  the  relation  of  fellow- 
servants  is  ordinarily  one  of  fact  and  only  becomes  a  question  of 
law  when  there  is  no  dispute  with  reference  to  the  facts*  and  the 
evidence,  with  all  legitimate  inferences  to  be  drawn  therefrom,  ts 


•Sm  niinoit  Notot  Dlcett,  Volt.  XI  to  XV,  and  CnmnUitlTe  Quarterly, 
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such  that  all  reasonable  and  intelligent  men  must  reach  the  same 
conclusion. 

2.  Mikes  and  hinkbals,  |  183* — when  existence  of  relationship 
of  fellou>serv€uits  between  mine  coal  drivers  question  of  fact.  In 
an  action  by  a  mine  coal  driver  for  damages  for  personal  injuries 
alleged  to  be  due  to  the  negligence  of  another  coal  driver,  where  it 
was  undisputed  that  both  coal  drivers  worked  in  the  same  west 
entry,  plaintifT  taking  loaded  cars  from  the  western  division  of 
the  entry  east  to  the  main  south  entry,  and  the  other  driver  from 
the  eastern  division  over  the  same  track,  each  obtaining  empty 
cars  at  the  main  south  entry,  held  that  the  existence  of  the  relar 
tlonship  of  fellow-servants  was  one  of  fact 

3.  Mines  and  kinebals,  §  80* — when  mine  owner  has  construc- 
tive notice  of  obstructions  on  track  of  entry  in  mine.  A  mine  owner 
must  be  deemed  to  have  constructive  notice  of  the  existence  of  an 
empty,  unlighted  and  unguarded  car  on  the  track  in  the  eastern 
diviBion  of  a  mine  entry  at  the  time  of  the  injury  to  a  car  driver 
proceeding  from  the  western  division  of  an  east  and  west  entry 
to  a  main  south  entry  with  loaded  cars,  where  the  entry,  which  was 
unlighted,  was  divided  into  two  divisions,  the  western  one  of  which 
was  in  charge  of  the  injured  servant  as  car  driver  and  the  eastern 
in  charge  of  another  car  driver,  and  it  was  the  practice  for  each 
to  take  loaded  cars  to  a  "parting"  at  the  mouth  of  the  main  south 
entry  over  the  single  track  and  obtain  empty  ones,  and  the  only 
method  of  delivering  empty  cars  to  the  rooms  ofF  the  east  and  west 
entry  where  the  other  driver  worked  was  to  bring  out  the  load  to 
the  entry  track,  push  it  clear  of  the  switch,  and  then  run  the 
empty  into  the  room,  and,  while  these  changes  were  being  made, 
either  the  loaded  car  or  the  empty  was  obstructing  the  track  of  the 
entry. 

4.  Damages,  S  123* — when  judgment  for  fracture  of  both  legs 
not  excessive.  A  judgment  for  $3,000  in  favor  of  a  mine  car  driver 
for  permanent  injuries  consisting  of  oblique  fractures  of  both  legs, 
still  causing  pain  at  the  time  of  the  trial  four  years  after  the 
injury,  and  decreasing  plaintlfTs  height  one  inch,  held  not  excessive. 

•8m  lUlnois  Note*  IMcMt,  VoU.  XI  to  XY,  and  CumulatlTe  Qaarter^,  Mune 
topic  ud  Mctlon  nmnbor. 
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H.  Albreeht  &  Company^  Defendant  In  Error^  t.  P. 
Massing  and  John  Bealrd,  Jr.,  trading  as  P.  Mass- 
ing &  Company,  Plaintiffs  in  Error. 

(Not  to  be  reported  in  full.) 

Error  to  the  City  Court  of  East  St.  Louis;  the  Hon.  W.  M.  Vait- 
DEVENTER,  Judge,  presiding.  Heard  In  this  court  at  the  October 
term,  1916.    AfBrmed.    Opinion  filed  April  17,  1916. 

Statement  of  the  Case. 

Action  of  assumpsit  by  H.  Albrecht  and  Company, 
a  corporation,  plaintiff,  against  P.  Massing  and  John 
Beaird,  Jr.,  partners,  trading  under  the  firm  name  and 
style  of  P.  Massing  &  Company,  defendants,  upon  an 
account  for  liquor  alleged  to  have  been  sold  to  defend- 
ants as  a  partnership.  From  a  judgment  for  plain- 
tiff, defendants  bring  error. 

C.  B.  Thomas  and  E.  J.  Vbblie,  for  plaintiffs  in  er- 
ror ;  Kebfe  &  Sullivan,  of  counsel. 

Dan  McGlynn,  for  defendant  in  error. 

Mr.  Justice  McBride  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Pabtnership,  §  274* — when  evidence  insufficient  to  show  a 
sale  of  interest  of  partner  to  other  and  release  from  liability  on 
partnership  indebtedness  by  creditor.  In  an  action  of  assumpsit 
by  a  wholesaler  against  a  partnership  for  liquor  sold  to  defendants 
where  the  sale  was  admitted,  but  one  of  the  defendants  claimed 
that  he  had  sold  out  to  his  partner  and  that  the  plaintiff  had  agreed 
to  look  to  the  other  partner  for  payment  of  the  partnership  indebt- 
edness, and  the  testimony  was  conflicting  and  a  greater  number 
of  witnesses  testifled  for  defendants  than  for  plaintiff,  but  defend- 

•See  Illinois  Notes  Dlvett,  Vols.  XI  to  XV,  and  Camalfttive  Qnartorly.  MMse 
topic  and  section  namber. 
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ant  failed  to  call  his  partner  to  the  stand,  evidence  held  insufficient 
to  sustain  a  finding  that  a  sale  had  been  made  and  that  plaintiff 
had  released  such  defendant  from  liability  on  any  part  of  the  part- 
nership indebtedness. 

2.  Evidence,  §  480* — tohat  is  effect  of  failure  to  call  witness  in 
party's  control.  The  failure  of  partner  in  a  suit  for  a  partnership 
indebtedness,  the  defense  of  such  partner  being  a  sale  to  his  copart- 
ner and  a  release  from  liability  by  the  creditor,  to  call  his  copartner 
to  the  stand  is  evidence  which  may  be  considered  in  determin- 
ing whether  such  partner  was  released  from  liability  on  such 
indebtedness. 

3.  Pabtnebship,  §  274* — when  Inirden  of  proof  on  partner  to  show 
sale  to  copartner  and  notice  by  creditor.  The  burden  of  proof  is 
upon  a  partner  in  a  suit  on  a  partnership  indebtedness  to  establish 
a  sale  of  the  interest  of  such  partner  to  the  other  and  notice  thereof 
by  creditor. 

4.  Pabtnebship,  I  253* — when  creditor  without  notice  of  change 
may  recover  for  goods  sold  after  change  in  partnership,  A  creditor 
who  has  no  notice  of  change  in  a  partnership  by  the  sale  of  the 
Interest  of  one  partner  to  his  copartner  may  treat  it  as  a  continuing 
partnership  and  recover  for  goods  sold  after  the  change  in  the 
partnership. 

5.  Afpbal  and  bbbob,  |  447* — when  error  in  admission  of  testi- 
mony not  reviewable.  Error  in  the  admission  of  testimony  is  un- 
available where  no  objection  was  made  to  the  testimony  in  the  trial 
court 

6.  Evidence,  |  73* — when  evidence  as  to  statements  made  to  third 
persons  competent  to  contradict  witness.  In  an  action  on  a  part- 
nership indebtedness,  the  defense  of  one  of  the  partners  being  that 
he  had  sold  out  to  his  copartner  and  that  plaintiff  agreed  to  look 
to  such  copartner  for  payment,  where  defendant  testified  that  he 
had  told  certain  persons  that  he  had  sold  out,  held  that  the  evidence 
of  such  persons  was  competent  to  contradict  him  upon  the  making 
of  the  sale. 

7.  iNSTBUcnoNs,  I  151* — when  requested  instruction  covered  ty 
charge  properly  refused,  A  requested  instruction  embodied  in  in- 
structions already  given  is  properly  refused. 

8.  Pabtnership,  S  248*— tr/tcn  instruction  on  admission  of  liaMl- 
ity  of  copartner  misleading.  In  an  action  against  a  partnership 
which  one  of  the  partners  defended  on  the  ground  that  he  had  sold 
out  to  his  copartner  and  the  creditor  had  agreed  to  look  to  the 
copartner  for  payment,  an  instruction  that  the  copartner  had  de- 
faulted and  admitted  that  he  was  liable  for  the  debt,  held  properly 
refused  as  misleading. 


•8m  lUliiois  Note*  DlKMt.  Vols.  XI  to  XV.  and  CamikUiUvo  Qiuutorlj, 
tople  aiMl  Pfctlon  nuinber. 


184  Appellate  Courts  of  Illinois. 

Mason  v.  Illinois  Banker's  Life  Ass'n  of  Monmouth,  199  IlL  App.  184. 

9.  Appeal  and  error,  §  1560* — when  refusal  of  instruction  assum- 
ing facts  not  reversible  error.  In  an  action  against  a  partnership 
on  an  alleged  partnership  Indebtedness  where  the  defense  of  one  of 
the  partners  was  that  he  had  made  a  sale  to  his  copartner  and  that 
the  creditor  had  agreed  to  look  to  the  copartner  for  payment,  the 
refusal  of  an  instruction  for  defendant  which  assumed  that  the 
debt  was  that  of  the  partner  defending,  held  not  reversible  error. 


Sherman  Mason,  Plaintiff  in  Error,  y.  Illinois  Bank- 
er's Life  Association  of  Monmouth,  Illinois,  De- 
fendant in  Error. 

(Not  to  be  reported  in  full.) 

Error  to  the  Circuit  Court  of  Alexander  county;  the  Hon.  William 
N.  Butler,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.    Reversed  and  remanded.    Opinion  filed  April  11,  1916. 

Statement  of  the  Case. 

Action  by  Sherman  Mason,  plaintiflf,  against  Illi- 
nois Banker's  Life  Association  of  Monmouth,  Illinois, 
defendant,  on  a  life  insurance  policy.  From  a  judg- 
ment for  defendant,  plaintiff  brings  error. 

Bennett  Mason,  father  of  plaintiff,  procured  an  in- 
surance policy  in  defendant  company  for  $2,000.  The 
policy  provided  for  the  payment  of  assessments  and 
contained  a  clause  of  forfeiture  in  case  of  failure  to 
pay  any  assessment.  The  agent  through  whom  the 
insurance  was  procured  was  D.  J.  O'Connell  of  Cairo, 
who  was  the  defendant's  agent  at  that  place.  The  in- 
sured was  of  the  age  of  forty-nine  years,  and  under  the 
by-laws  was  required  to  give  guaranty  notes  for  the 
amount  of  $24.50,  and  to  pay  what  they  called  an  ad- 
mission fee  of  $24.50.    This  admission  fee  belonged  to 

•Bee  lUinott  Notes  IMffest,  Vols.  XI  to  XY,  tmd  CamuUtfTe  Qnartorly. 
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O'Connell  as  the  agent.  The  insured  had  no  money 
wherewith  to  pay  O'Connell  the  admission  fee  and 
gave  him  his  note  therefor  for  $24.50.  The  first  assess- 
ment was  made  in  January,  but  the  insured  insisted 
that  O'Connell  had  told  him  he  would  not  have  to  pay 
the  first  assessment,  and  through  the  instrumentality 
of  O'Connell  the  first  assessment  was  abated.  Be- 
tween the  first  assessment  made  in  January  and  the 
second  one  made  in  April,  the  insured  made  several 
payments  to  O'Connell  in  small  amounts,  ranging 
from  $1  to  $6,  making  a  total  of  $24,  the  last  payment 
of  $6  having  been  made  on  the  11th  of  April,  1908.  At 
about  the  time  the  last  payment  was  made  the  insured 
received  notice  of  an  assessment  for  $6.13,  designated 
as  call  No.  42.  In  a  letter  later  he  claimed  that  the 
payments  made  by  him  to  O'Connell  were  upon  his  as- 
sessments, but  O'Connell  said  they  were  paid  to  him 
upon  his  note  given  as  admission  fee  and  credited 
thereon.  It  was  not  claimed  that  there  was  any  pay- 
ment made  of  the  April  assessment  except  the  money 
paid  to  O'Connell.  Assessments  were  made  by  de- 
fendant upon  policies  in  July  and  October  and  were 
designated  as  call  No.  43  and  No.  44,  but  no  assess- 
ment was  extended  at  these  dates  against  this  policy. 
Between  the  time  of  payment  made  to  O'Connell  in 
April  and  the  month  of  October  the  insured  moved  to 
Missouri. 

The  policy  provided  that:  **Upon  the  failure  of 
the  member  to  pay  the  calls  levied  within  the  time  al- 
lowed by  the  by-laws  of  this  association,  •  *  *  such 
membership  shall  be  forfeited  and  all  rights  to  any 
share  or  interest  in  the  guarantee  fund  or  other  prop- 
erty of  the  association  shall  cease  absolutely  at  the 
expiration  of  the  time  stipulated  in  which  such  pay- 
ments are  required  to  be  made."  It  was  also  provided 
by  the  by-laws  that:  "Notice  of  assessment  shall  be 
mailed  to  each  member  by  the  secretary  and  thirty 
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days  shall  be  allowed  from  the  date  of  mailing  such  no- 
tice, during  which  time  such  assessment  shall  be  paid. ' ' 

The  letters  of  the  deceased  indicated  that  he  was  an 
illiterate  man  and  the  evidence  tended  to  show  it  was 
difficult  for  him  to  understand  the  plan  of  insurance- 
After  he  went  to  Missouri  and  in  October,  1908,  he 
sent  a  money  order  to  0  'Connell  for  $6.25,  which  would 
be  the  insurance  due  in  October.  O'Connell  indorsed 
this  money  order  to  defendant  and  forwarded  the  same 
and  then  wrote  the  deceased  to  correspond  in  the  fu- 
ture with  the  defendant  company  as  he  was  no  longer 
engaged  at  work  with  the  company.  Then  on  October 
26,  1908,  W.  A.  Sawyer,  the  secretary  of  the  company, 
wrote  the  deceased  a  letter  advising  him  of  the  re- 
ceipt of  the  $6.25  from  O'Connell  and  also  advising 
him  that  his  insurance  lapsed  on  call  No.  42,  and  that 
to  place  him  in  good  standing  he  would  have  to  for- 
ward $12.14  more,  together  with  a  health  certificate. 
On  November  2,  1908,  the  deceased  wrote  the  defend- 
ant a  letter  advising  it  of  the  receipt  of  their  letter  of 
October  26th.,  in  which  he  says : 

* '  I  see  in  your  letter  you  have  relaps  mi  policy  again, 
now  when  did  you  relaps  it  and  why  did  you  notify 
me.  I  can  shoe  my  receipt  for  24  dollars  for  the  last 
year  I  know  it  not  my  fault  only  this  lat  payment  I 
never  had  «.ny  instruction  your  collector  call  on  me 
and  got  your  money  and  I  thought  it  was  all  rite,  'now 
mr  I  think  you  had  out  hold  me  responsible  for  what 
your  agent  does  I  have  paid  into  the  Illinois  bankers 
$29.25  dollars  and  twenty-five  cents  and  I  will  rite 
to  your  collector  and  see  what  he  has  to  say  about  it 
and  I  want  you  to  see  about  it.  I  never  had  any  in- 
struct to  sen  it  to  the  home  office,  now  mr  have  murce 
on  the  widow  son.'' 

On  November  5th,  Mr.  Sawyer,  the  secretary  of  de- 
fendant, replied  to  this  letter  and  advised  him  that 
the  money  paid  to  the  agent  was  undoubtedly  upon 
the  admission  fees,  and  inclosed  a  health  certificate 
showing  the  amount  necessary  to  put  his  policy  in 
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force  and  then  added :  '  *  I  am  writing  to  our  agent  for 
information  regarding  the  amount  of  money  you  claim 
you  paid  to  him  and  will  notify  you  what  he  has  to 
say  regarding  the  matter."  On  November  15th,  the 
deceased  wrote  to  defendant  another  letter  asking  the 
reason  why  his  money  was  held  back  and  the  policy  al- 
lowed to  lapse,  and  stating  that  it  was  no  fault  of 
his,  and  that  if  he  wanted  the  policy  to  be  reinstated 
he  would  have  to  do  it,  and  accused  the  agent  of  hav- 
ing set  out  to  beat  him,  and  that  he  lied  to  him,  etc. 
There  was  also  offered  in  evidence  a  paper  marked 
** Exhibit  H.  2,'^  which  purported  to  be  a  call  for  as- 
sessments Nos.  42,  43  and  44  of  $6.13  each,  with  the 
credited  money  order  of  $6.25,  and  the  balance  of 
$12.14,  and  advising  that  this  sum  must  be  paid  in 
thirty  days,  if  not  the  policy  will  be  forfeited.  This 
exhibit  had  no  date  and  it  was  not  shown  when 
it  was  received.  On  November  5,  1908,  the  de- 
fendant company  forwarded  to  the  deceased  an 
assessment  notice  advising  him  that  the  amount  of 
$6.13  for  call  No.  42,  $6.13  for  call  No.  43,  and  $6.13 
for  call  No.  44,  total  $18.39,  was  required  to  be  paid 
in  one  month  or  policy  would  be  forfeited.  On  Novem- 
ber 18th,  Mr.  Sawyer,  secretary  of  defendant,  wrote 
deceased  another  letter  in  which  he  advised  him  that 
he  supposed  the  money  paid  by  him  to  O'Connell  was 
upon  the  admission  fee,  and  inclosing  a  marked  folder 
for  him  to  exanaine  so  as  to  understand  the  plan  of  the 
contract,  then  he  said :  *  *  I  am  again  taking  this  mat- 
ter up  with  D.  J.  O'Connell  to  see  if  I  can  get  you 
straightened  out  correctly.  I  am  very  sorry  that  there 
seems  to  be  an  apparent  misrepresentation  of  our  plan 
but  I  certainly  hope  we  can  adjust  the  matter  to  the 
satisfaction  of  all  concerned.^'  This  was  the  end  of 
the  correspondence  and  on  November  24th,  Bennett 
Mason,  the  insured,  died. 

Instruction  No.  28  undertook  to  define  a  ** waiver,'' 
in  which  it  said:    A  ** waiver"  consists  of  a  **volun- 
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tary  relinquishment  of  some  known  right,  benefit  or 
advantage,  which  the  party  would  otherwise  have  en- 
joyed, it  being  essentially  a  matter  of  intent,  and 
which,  as  in  this  case,  the  only  proof  of  that  intent 
rests  in  what  a  party  does  or  forbears  to  do,  his  act 
should  be  so  manifestly  indicative  of  an  intent  to  re- 
linquish a  then  known  particular  right  or  benefit  that 
no  other  reasonable  explanation  is  possible/' 

M.  J.  O'Shea  and  C.  S.  Millbb,  for  plaintiff  in  er- 
ror. 

Miles  Fbedebice  Gilbebt  and  Samuel  S.  Hatj.am, 
for  defendant  in  error. 

Mb.  Justice  McBbide  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Deeision. 

1.  INSUBANCE,  fi  321* — When  provision  in  policy  for  forfeiture  for 
nonpayment  of  premium  inay  he  waived.  The  provision  In  a  life 
insurance  policy  for  the  forfeiture  of  the  policy  for  nonpayment 
of  a  premium  is  for  the  benefit  of  the  Insurer  and  may  be  waived 
by  It. 

2.  Insurance,  fi  665* — when  evidence  sufficient  to  estahlish  waiver 
of  provision  in  policy  for  forfeiture  for  nonpayment  of  assessments. 
In  an  action  on  a  life  insurance  policy,  evidence  held  suflElcient  to 
show  a  waiver  of  the  provision  In  the  policy  for  forfeiture  for  non- 
payment of  assessments  by  an  extension  of  time. 

3.  Instructions,  fi  114* — when  instruction  directing  verdict  and 
ignoring  defense  improper.  An  instruction  which  directs  a  verdict 
and  Ignores  an  essential  element  of  the  defense  Is  erroneous. 

4.  Insurance,  %  693* — when  instruction  ignoring  question  of 
waiver  vicious  and  misleading.  In  an  action  on  an  Insurance  policy 
where  there  is  evidence  fairly  tending  to  prove  a  waiver,  an  in- 
struction given  for  defendant  without  containing  the  element  of 
waiver  is  vicious  and  calculated  to  mislead  the  Jury. 

5.  Appeal  and  error,  fi  1646* — when  error  in  giving  incorrect 
instruction  not  cured.    The  giving  of  other  correct  instructions  does 


•See  minole  Notes  Digest,  Vols.  XJ  to  XV,  Mid  Cumiilative  Quarterly,  tame 
topic  Mid  section  namber. 
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not  cure  an  error  in  giving  an  instruction  ignoring  an  essential 
element  of  the  defense  and  for  which  there  is  basis  in  the  evidence. 
6.  iNsuuANCE,  §  693* — token  instruction  on  waiver  erroneous.  In 
an  action  on  an  insurance  policy  where  the  defense  was  waiver  of 
forfeiture  by  extension  of  time  for  pajrment  of  assessments,  a  gen- 
eral instruction  on  what  constitutes  waiver  held  erroneous  as  being 
too  narrow,  and  ignoring  the  waiver  in  the  particular  case. 


Frank  Tirgin,  Appellant^  y.  J.  H.  Hermanny,  Appellee. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Perry  county;  the  Hon.  Lioms 
E.  Bebnbeuteb,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.    Reversed  and  remanded.    Opinion  filed  April  17,  1916. 

Statement  of  the  Case. 

Action  by  Frank  Virgin,  plaintiff,  against  J.  H.  Her- 
manny,  defendant,  for  damages' for  the  conversion  of 
certain  bonds.  From  a  judgment  for  defendant,  plain- 
tiff appeals. 

George  W.  Dowbll,  for  appellant. 

W.  0.  Edwabds,  for  appellee. 

Mr.  Justice  McBridb  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Evidence,  \  243* — when  Wl  in  ffriar  cote  admisMle.  Proof 
that  a  Dill  in  a  prior  case,  the  judgment  of  which  is  claimed  to  be 
a  bar  to  the  tsecond  action,  was  the  original  bill  filed  in  the  first 
case  or  that  it  was  part  of  the  files  in  the  first  case  is  essential 
before  it  is  admissible  in  evidence  in  the  second  case. 

•See  UlinoU  Notes  Dlseet,  Vole.  XI  to  XT,  Mid  Cumiilatlve  Quuterly,  Mime 
tople  and  eeetlon  number. 
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2.  EviDEi^cE,  S  244* — when  copy  of  decree  in  prior  case  admisHble 
in  evidence.  In  order  that  a  paper  purporting  to  be  a  decree  in  a  pri- 
or case  may  become  admissible  in  evidence  as  a  copy  of  such  decree, 
it  is  necessary  that  such  copy  be  certified  to  under  the  seal  of  the 
clerk  of  the  court,  as  provided  by  Rev.  St.  ch.  61»  sec.  13  (J.  lb  A. 
K  5530). 

3.  Appeal  and  xbbob,  S  948* — when  error  in  failure  of  clerk  to 
certify  to  record  in  another  case  offered  in  evidence  not  cured. 
Where  a  bill  of  exceptions  signed  by  the  trial  Judge  contains  a 
purported  decree  in  another  case  which  is  offered  in  evidence  with- 
out the  certificate  of  the  clerk  as  provided  by  law,  the  clerk  cannot 
cure  the  error  by  filing  a  supplemental  record  containing  the  same 
decree  with  the  addition  of  such  certificate. 


0.  F.  Songer,  Appellee,  y.  Anthony  Pfeiffer,  Appellant. 

1.  Appeal  and  ebbob,  fi  943* — how  question  of  defective  record 
raised.  The  better  practice  is  to  call  the  attention  of  the  Appellate 
Court  to  a  defective  record  by  a  proper  motion,  but  where  counsel 
calls  its  attention  to  such  a  vital  defect  as  the  absence  of  the  sig- 
nature of  the  trial  Judge  to  the  bill  of  exceptions  In  his  brief,  the 
appeal  will  be  dismissed. 

2.  Appeal  and  esbob,  §  842* — when  signature  of  trial  judge  to 
bill  of  exceptions  necessary.  The  Appellate  Court  has  no  power  to 
review  anything  contained  In  a  purported  bill  of  exceptions  where 
it  has  not  been  signed  by  the  trial  Judge. 

3.  Appeal  and  eebob,  fi  1120* — when  case  dismissed  on  appeal  for 
insufficiency  of  record.  A  case  may  be  dismissed  on  appeal  where 
the  purported  bill  of  exceptions  has  not  been  signed  by  the  trial 
Judge. 

Appeal  from  the  Circuit  Court  of  St  Clair  county;  the  Hon. 
Qbobqe  a.  Cbow,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1915.    Appeal  dismissed.    Opinion  filed  April  17,  1916. 

Perrin  &  KiRCHEB,  foT  appellant. 

•See  Ulinols  Notes  Digest,  Vole.  XI  to  XT,  Mid  CvmiilatlTe  Quarterly.  Mine 
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SchaumijBffel  &  Johnson,  for  appellee. 

Mb.  Justice  McBridb  delivered  the  opinion  of  the 
court. 

It  appears  from  the  record  in  this  case  that  the  ap- 
pellee brought  a  suit  against  appellant  for  slander^ 
charging  that  appellant  stated  to  him  in  the  presence 
of  other  persons:  *'You  are  a  thief.  You  stole  my 
bill  of  lading  and  placed  it  in  your  drawer.  *'  A  trial 
was  had  and  judgment  rendered  against  appellant  for 
one  hundred  and  fifty  dollars,  and  costs  of  suit,  and  to 
reverse  that  judgment  appellant  prosecutes  this  ap- 
peal. 

Counsel  for  appellee  in  his  brief  calls  the  attention 
of  the  court  to  the  fact  that  no  proper  bill  of  excep- 
tions has  been  filed  in  this  case;  that  the  purported 
bill  of  exceptions  has  not  been  signed  by  the  trial 
judge.  An  examination  of  the  record  filed  shows  this 
to  be  true,  and  counsel  insist  for  this  reason  the  court 
has  no  power  to  consider  the  case  upon  its  merits,  and 
that  the  appeal  should  be  dismissed.  We  think  the 
better  practice  in  cases  of  this  kind  is  to  call  the  at- 
tention of  the  court  to  the  defective  record  by  a  proper 
motion,  but  as  the  signature  of  the  trial  judge  is  neces- 
sary and  without  it  this  court  has  no  power  to  review 
anything  contained  in  the  purported  bill  of  exceptions, 
we  are  of  the  opinion  that  the  appeal  should  be  dis- 
missed. 

Appeal  dismissed. 
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Riehard  O'Neal  for  use  of  D.  B.  Tezner,  Appellant^  y. 
Saline  County  Goal  Company,  Appellee. 

(Not  to  be  reported  In  full.) 

Appeal  from  the  City  Court  of  Harrlsburg;  the  Hon.  William 
H.  Parish,  Jr.,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.    Affirmed.    Opinion  filed  April  17,  1916. 

Statement  of  the  Case. 

Garnishment  proceedings  by  Richard  0  *Neal  for  the 
use  of  D.  B.  Yezner,  plaintiff,  against  Saline  County 
Coal  Company,  a  corporation,  defendant.  From  a 
judgment  in  favor  of  defendant,  plaintiff  appeals, 

Lewis,  Bokalds  &  Lewis,  for  appellant. 

Whitley  &  Combe,  for  appellee. 

Mb.  Justice  MoBsmB  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  AssiONicENTS,  S  3* — when  wages  may  he  assigned.  A  power 
of  attorney,  authorizing  an  agent  at  any  time  that  the  maker  thereof 
shall  be  indebted  to  a  certain  corporation  to  make  an  assignment 
of  all  wages  due  or  thereafter  becoming  due  to  such  corporation  as 
collateral  security  for  any  indebtedness  to  such  corporation,  is 
limited  to  the  time  during  which  such  maker  is  indebted  to  such 
corporation. 

2.  Garnishment,  S  76* — when  duty  of  defendant  to  show  tJiat 
agent  making  assignment  of  wages  under  power  of  attorney  within 
terms  thereof.  In  garnishment  proceedings  where  the  defendant 
sets  up  an  assignment  of  wages  due  from  wages  made  by  an  agent 
of  the  debtor  under  a  power  of  attorney  as  a  defense,  it  is  the  duty 
of  the  defendant  to  show  that  when  the  agent  executed  the  assign- 
ment under  such  power  of  attorney  he  was  within  the  terms  thereof. 

*8ee  nilnola  Note*  Digest,  Vols.  XI  to  XT.  and  Cumiilativo  Quarterly,  aamo 
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3.  Principal  and  agent,  S  122* — when  principal  J^ound  hy  acts 
of  agent  in  making  assignment  of  toages.  Where  conditions  exist 
in  the  authority  of  a  special  agent  to  make  an  assignment  of  wages 
and  his  authority  is  limited  and*  depends  upon  the  existence  of 
certain  facts  and  conditions,  then  it  deTolves  upon  the  agent  exer- 
cising the  power  to  show  that  the  conditions  upon  which  the  right 
to  exercise  it  were  then  in  exislence,  or  that  the  act  was  in  some 
way  ratified  by  the  principal. 

4.  Principal  and  agent,  S  189* — when  act  of  special  agent  in 
making  assignment  of  wages  ratified.  The  act  of  a  special  agent 
in  making  an  assignment  of  wages  under  a  power  of  attorney,  when 
the  maker  was  not  indebted  at  the  time  to  the  assignee,  is  ratified 
by  the  act  of  the  maker  in  permitting  the  agent  to  draw  all  of  his 
wages  and  pay  only  a  portion  thereof  to  him. 

5.  Assignments,  §  8* — when  power  of  attorney  authorizing 
assignment  of  wages  valid.  A  debtor  may  execute  a  power  of  attor- 
ney authorizing  an  agent  to  make  an  assignment  of  his  wages  as 
collateral  security  for  an  existing  indebtedness  where  he  is  in  the 
employ  of  the  corporation  against  whom  the  assignment  is  drawn 
at  the  time  of  the  execution  of  the  power  of  attorney. 

6.  Assignments,  §  15* — what  constitutes  equitable  assignment  of 
wages.  Where  a  debtor  making  a  power  of  attorney  authorizing  an 
assignment  of  his  wages  permits  the  agent  to  make  such  assign- 
ments from  time  to  time  and  receives  a  portion  of  his  wages  from 
such  agent,  the  assignment  must  be  deemed  to  be  at  least  an  equi- 
table assignment,  although  the  maker  was  not  indebted  to  the 
assignee  at  the  time  of  the  making  of  the  assignment. 

7.  Garnishment,  §  130* — when  equitable  assignment  of  wages 
protected.  An  equitable  assignment  of  wages  will  be  protected  by 
courts  of  law  even  in  garnishment  proceedings. 

8.  Assignments,  fi  37* — when  assignment  of  wages  not  presume 
fraudulent.  Where  a  debtor  was  actually  indebted  to  a  loan  com- 
pany at  the  time  of  the  garnishment  of  his  wages,  an  assignment  of 
wages  to  the  loan  company  under  a  power  of  attorney  by  the  person 
owning  the  loan  company  will  not  be  presumed  fraudulent  unless 
the  acts  are  shown  to  be  fraudulent  or  made  for  the  purpose  of 
hindering  and  delaying  creditors. 

•See  Illinois  Notes  Dlgeet,  Vols.  XI  te  XT,  Mid  CumiilatiTe  Quarterly, 
tople  and  section  number. 
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Thomas  Pearson  for  use  of  H.  B.  Tezner,  Appellant^  y. 
T.  J.  O'Gara  et  aL,  Trustees,  Appellees. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  City  Court  of  Harrisburg;  the  Hon.  William 
H.  Parish,  Jr.,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.  Reversed  and  remanded.  Opinion  filed  April  17,  1916. 
Rehearing  denied  May  25,  1916. 

Statement  of  the  Case. 

Garnishment  proceedings  by  Thomas  Pearson  for 
the  use  of  D.  B.  Yezner,  plaintiff,  against  T.  J.  0  'Gara, 
W.  C.  Niblock  and  William  Weinand,  trustees  in  bank- 
ruptcy of  the  O'Gara  Coal  Company,  a  corporation, 
bankrupt,  defendants.  .From  a  judgment  for  defend- 
ants, plaintiff  appeals. 

At  the  time  of  the  execution  of  the  power  of  attor- 
ney and  assignment  Pearson  was  employed  by  the 
0  'Gara  Coal  Company,  but  at  the  time  of  the  serving 
of  the  garnishee  process  he  was  in  the  empjoy  of  the 
defendant  trustees. 

Lewis,  Ronalds  &  Lewis,  for  appellant. 

Whitley  &  Combe,  for  appellees. 

Mr.  Justice  McBrtoe  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Deeision. 

1.  Assignments,  §  3* — when  assignment  of  wages  invalid.  An 
employee  cannot  himself  assign  wages  to  be  earned  in  a  future 
employment  for  which  he  has  not  contracted  at  the  time  of  the 
assignment. 

*8ee  Illinois  Note*  Dlcett,  Vols.  XI  to  XV,  and  Cvmnlntive  Quarterly,  tame 
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2.  AssioNMENTs,  {  3* — When  assignment  of  wages  hy  attorney  in 
fad  under  power  of  attorney  invalid.  An  employee  cannot  by  an 
attorney  in  fact  authorized  by  a  power  of  attorney  entered  into 
before  a  contract  of  employment  was  made  assign  his  wages  to  be 
earned  under  such  contract  of  employment. 

3.  Principal  and  agent,  fi  122* — when  acts  of  special  agent  valid. 
Where  a  principal  authorizes  a  special  agent  to  perform  an  act  in 
the  name  of  the  principal  upon  certain  conditions,  it  devolves  upon 
the  agent  to  show  those  conditions  were  in  existence  at  the  time 
of  the  performance  of  the  act,  or  afterwards  waived. 

4.  Assignments,  §  3* — when  assignment  of  wages  invalid.  Where 
a  special  agent  is  only  authorized  to  execute  an  assignment  of  wages 
under  a  power  of  attorney  at  a  time  when  the  principal  was  in- 
debted to  the  assignee  and  no  indebtedness  existed  at  the  time  of 
the  assignment,  such  assignment  is  invalid. 


F.  P.  Crossley^  Appellee,  t.  St.  Louis,  Iron  Honntain  & 
Southern  Railway  Company,  Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  City  Court  of  East  St.  Louis;  the  Hon.  W.  M. 
Vandeventeb,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.    Affirmed.    Opinion  filed  April  17,  1916. 

Statement  of  the  Case. 

Action  by  F.  P.  Crossley,  plaintiflf,  against  St.  Louis, 
Iron  Mountain  &  Southern  Eailway  Company,  de- 
fendant, for  damages  for  negligence  in  shipping  and 
handling  of  stock,  including  delay  in  shipment  to  des- 
tination. From  a  judgment  for  plaintiflf,  defendant 
appeals. 

Plaintiflf,  being  desirous  of  shipping  some  cattle, 
forty-one  head,  from  Pine  Bluflf,  Arkansas,  to  East  St. 
Louis,  Illinois,  made  application  to  the  agent  of  de- 

•See  UllnoU  NoIm  Digest,  Vols.  XI  to  XT,  Mid  Cumolatiye  Quarterly,  tame 
topic  and  tectloa  niunbor. 


196  Appbliatb  Coubts  of  Illinois. 

CrosBley  v.  St.  Loots,  Iron  Mount,  lb  S.  Ry.  Co.,  199  111.  App.  195, 

fendant  at  Pine  Bluff,  Arkansas,  for  a  car,  and  was 
advised  that  the  cattle  would  be  shipped  at  about  noon 
of  September  11th.  The  cattle  were  loaded  but  not 
shipped  out  until  6:20  in  the  evening,  at  which  time 
they  were  shipped  to  Little  Rock,  Arkansas,  and  there 
the  car  was  transferred  and  put  on  the  rear  of  another 
train  of  about  eighty  cars  and  arrived  at  Hoxie  at  3 :40 
of  the  next  morning  of  the  12th,  where  the  cattle  were 
unloaded  for  rest.  Plaintiff  was  advised  by  the  yard- 
master  that  his  cattle  would  be  taken  out  of  there  about 
eight  o'clock  in  the  morning.  Instead  of  unloading 
them  immediately  they  were  placed  upon  a  side  track 
and  allowed  to  remain  in  the  car  until  about  eight  or 
nine  o'clock,  when  they  were  then  unloaded  into  the 
stock  pens.  The  stock  pens  were  inuddy  and  in  bad 
condition  and  the  cattle  were  kept  there  for  twenty- 
nine  hours.  During  that  day  several  trains,  as  claimed 
by  plaintiff,  passed  going  to  St.  Louis,  but  plaintiff 
claimed  that  he  was  not  able  to  get  his  cattle  attached 
to  any  one  of  those  trains  because  of  the  fact  that 
the  yardmaster  who  they  claimed  had  to  arrange  to 
conduct  them  with  other  trains  was  out  of  town,  but 
later  on  they  were  shipped  out  from  Hoxie  to  East 
St.  Louis  and  arrived  at  the  stock  yards  about  nine 
o'clock  on  the  morning  of  the  14th  of  September,  and 
it  was  claimed  they  were  on  the  road  for  about  sixty- 
six  hours.  There  was  evidence  tending  to  show  that 
during  a  portion  of  this  time  the  cattle  were  roughly 
handled ;  that  in  shipping,  the  car  was  placed  in  a  po- 
sition at  the  rear  of  the  train  so  that  in  starting  and 
stopping  the  cattle  were  thrown  from  their  feet  and 
many  of  them  bruised  and  injured,  and  that  they  were 
not  well  cared  for  while  in  the  stock  yards  at  Hoxie, 
and  on  arriving  at  East  St.  Louis  were  in  very  gaunt 
condition  and  badly  bruised,  and  that  the  shrinkage 
was  far  in  excess  of  that  usually  sustained  by  stock, 
in  the  making  of  that  shipment.  Some  of  the  witnesses 
placed  the  shrinkage  at  one  hundred  to  one  hundred 
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and  twenty-five  pounds,  while  they  should  not  have 
shrunk  more  than  from  twenty-five  to  fifty  pounds,  if 
properly  cared  for  in  the  making  of  the  shipment.  It 
appeared  from  the  evidence  that  the  usual  time  for 
the  making  of  a  shipment  from  Pine  Bluff,  Arkansas, 
to  East  St.  Louis,  Illinois,  allowing  rest  at  Hoxie,  as 
provided  by  statute,  would  be  about  thirty-six  to 
thirty-eight  hours.  The  evidence  of  defendant  tended 
to  show  that  the  trains  that  the  plaintiff  claims  passed 
through  Hoxie  going  to  St.  Louis  were  not  St.  Louis 
trains  and  that  the  car  of  cattle  was  taken  up  by  the 
first  train  that  passed  going  to  St.  Louis.  The  evi- 
dence of  plaintiff  also  tended  to  show  that  the  delay 
at  Pine  Bluff  caused  them  to  miss  connection  with  the 
train  that  should  have  taken  the  cattle  out  from  Hoxie 
on  the  morning  of  the  12th,  and  that  such  delay  was 
unexplained. 

The  defendant  complained  of  the  following  instruc- 
tions for  plaintiff : — *  *  The  court  instructs  the  jury  that 
when  a  railroad  company  receives  live  stock  for  ship- 
ment it  is  the  duty  of  such  company  to  use  reasonable 
diligence  to  carry  and  deliver  said  stock  to  said  desti- 
nation within  a  reasonable  time. ' ' 

''The  court  further  instructs  the  jury  that  if  you 
find  from  the  evidence  that  the  defendant  company 
sent  the  cattle  in  question  forward  from  Hoxie,  Ar- 
kansas, on  the  first  stock  train  leaving  there  after  the 
expiration  of  the  time  required  by  the  Federal  law  for 
feed  and  rest,  then  the  defendant  would  not  be  liable 
for  any  damage  to  said  cattle  if  not  caused  by  such  de- 
lay at  Hoxie,  Arkansas, '^ 

L.  0.  Whitnel  and  H.  L.  Browning,  for  appellant ; 
Edward  J.  White,  of  counsel. 

John  E.  Hamlin,  S.  W.  Baxter  and  J.  L.  Flannigbn, 
for  appellee. 
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Mb.  Justice  McBbidb  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Deeision. 

1.  Cabbiebs,  S  248* — when  evidence  insufficient  to  establish  con^ 
tract  limiting  liability.  In  an  action  by  a  shipper  for  damages  for 
negligence  in  the  shipping  and  handling  of  stock,  where  plaintiff 
denied  the  signing  of  an  offered  contract  limiting  liability  and  no 
evidence  was  produced  by  defendant  that  the  signature  was  plain- 
tiff's held  that  the  contract  was  not  established. 

2.  Cabbiebs,  §  245* — when  shipper  may  bring  action  of  tort  for 
negligence  in  shipment  of  stock.  Where  cattle  are  shipped,  the 
shipper  is  not  required  to  bring  an  action  on  the  contract,  if  one 
exists,  but  may,  if  he  choose,  bring  an  action  for  nonperformance 
of  the  duty  enforced  by  law  to  safely  transport  and  promptly  deliver 
such  stock. 

3.  Cabbiebs,  §  239* — when  contract  relieving  from  liability  for 
negligence  invalid,  A  common  carrier  cannot  under  the  Carmack 
Amendment,  by  contract  relieve  itself  from  loss  to  an  interstate 
shipment  of  property  due  to  its  negligence. 

4.  Cabbiebs,  §  239* — when  stipulations  in  contract  limiting  liabil- 
ity valid.  Stipulations  in  a  contract  for  an  interstate  shipment  of 
property  under  the  Carmack  Amendment,  as  to  the  amount  of  loss, 
time  for  presentation  of  claim  and  commencement  of  suit,  are  valid. 

5.  Cabbiebs,  §  246* — when  stipulations  in  contract  limiting  liabil- 
ity matters  of  defense.  Stipulations  in  a  contract  for  the  interstate 
shipment  of  stock  limiting  the  liability  of  the  carrier  are  matters  of 
defense  in  an  action  of  tort  by  the  shipper  for  negligence  in  trans- 
portation, and  it  is  not  necessary  that  plaintiff  produce  the  con- 
tract in  making  out  his  case. 

6.  Conflict  of  laws,  §  21* — what  law  governs  interstate  ship- 
ments. Interstate  shipments  are  controlled  by  the  Federal  laws  and 
the  State  courts  are  bound  by  the  construction  placed  thereon  by  the 
Federal  courts. 

7.  Cabbiebs,  S  248* — when  evidence  sufficient  to  sustain  finding 
that  unreasonable  delay  and  carelessness  in  handling  stock  proxi- 
mate cause  of  injury.  In  an  action  of  tort  for  damages  for  negli- 
gence in  transporting  an  interstate  shipment  of  live  stock,  evidence 
held  sufficient  to  show  unreasonable  delay  in  transportation  of,  and 
carelessness  in  handling,  live  stock,  and  that  such  delay  and  care- 
lessness was  the  proximate  cause  of  the  injury  to  the  live  stock. 

8.  Cabbiebs,  §  250* — when  instruction  as  to  diligence  in  trans- 
portation and  delivery  of  interstate  shipment  of 'live  stock  proper. 


•Se«  minois  Not«0  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterlj,  same 
topic  and  section  number. 
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In  an  action  by  a  shipper  for  damages  for  negligence  in  transport- 
ing an  interstate  shipment  of  live  stock,  an  instruction  as  to  the 
duty  of  the  carrier  receiving  live  stock  for  shipment  to  use  reason- 
able diligence  to  carry  and  deliver  said  stock  to  the  destination 
within  a  reasonable  time,  held  correct 

9.  Cabriebs,  §  234* — what  is  duty  of  carrier  to  carry  and  deliver 
interstate  shipment  of  live  stock.  Where  a  railroad  company  re- 
ceives live  stock  for  interstate  shipment,  it  is  its  duty  to  use  reason- 
able diligence  to  carry  and  deliver  such  stock  to  its  destination 
within  a  reasonable  time. 

10.  Cabbiebs,  f  250* — when  instruction  on  liability  for  damages 
for  negligence  in  transportation  of  live  stock  erroneous.  In  an 
action  of  tort  for  damages  for  negligence  in  transporting  and  han- 
dling an  interstate  shipment  of  live  stock,  including  delay  in  deliv- 
ery to  the  destination,  an  instruction  that  if  the  jury  found  that 
the  defendant  company  sent  the  cattle  forward  from  the  station  at 
which  they  were  unloaded  for  rest  and  feed  on  the  first  stock  train 
leaving  there  after  the  expiration  of  the  time  required  by  the 
Federal  law  for  feed  and  rest,  then  the  defendant  would  not  be 
liable  for  any  damage  to  such  cattle  if  not  caused  by  such  delay 
at  such,  point,  held  erroneous  as  ignoring  the  delay  in  unloading 
the  cattle  at  such  point,  the  improper  care  and  feeding  of  them  while 
there,  and  also  as  misleading  because  assuming  that  the  damage 
was  caused  by  delay  at  such  point,  when  there  was  evidence  tending 
to  show  damages  from  other  causes. 


Sabo  Sandor,  Appellee,  y.  TerhoTey  Aid  Assoelation, 

Appellant. 

1.  iNSTBUcnoNs,  §  22* — when  reference  to  declaration  not  error. 
An  instruction  that  if  the  Jury  believe  from  a  preponderance  of  the 
evidence  that  plaintiff  has  made  out  his  case  as  alleged  in  the 
declaration  he  is  entitled  to  recover  is  not  erroneous. 

2.  iNSTBUCTioNS,  $  22* — When  instruction  making  reference  to 
declaration  not  erroneous.  In  an  action  on  a  sick  benefit  policy, 
an  instruction  that  if  the  Jury  believed  from  a  preponderance  of 
the  evidence  that  plaintiff  had  made  out  his  case  as  alleged  in  the 
declaration  he  is  entitled  to  recover  is  not  objectionable  as  author- 
izing the  Jury  to  give  the  plaintiff  such  an  amount  as  they  think 


•See  nilBole  Netes  Difett,  Vols.  XI  to  XV,  and  CamnUtlTe. Quarterly.  Mune 
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from  the  evidence  he  is  entitled  to  receive,  aa  the  Jury  are  required 
to  base  the  assessment  of  damaeres  on  the  evidence. 

3.  Appeal  and  ebbob»  |  1241* — when  giving  of  modified  improper 
instruction  not  error.  Where  an  instruction  is  improper  as  offered, 
and,  after  being  modified,  Is  still  not  good,  it  cannot  be  assigned 
as  error  by  the  party  offering  the  instruction. 

4.  Instructions,  |  137* — when  refusal  of  requested  instruction 
proper,  A  requested  instruction  not  containing  a  correct  theory 
upon  which  the  Jury  should  decide  the  case  is  properly  refused. 

5.  Insurance,  i  908* — when  instruction  in  action  for  sick  benefits 
erroneous  as  hosed  upon  an  ^correct  theory.  In  an  action  by  a 
member  of  an  insurance  order  on  a  sick  benefit  policy,  a  requested 
instruction  that  before  the  plaintiff  could  prosecute  a  claim  against 
the  company,  where  there  had  been  an  adverse  decision  to  his  rights 
by  the  officers  of  the  company,  that  it  was  necessary  for  him  to 
appeal  from  the  decision  of  such  higher  officers  as  provided  by  the 
by-laws  before  he  could  institute  the  suit,  held  erroneous  as  being 
based  upon  an  incorrect  theory. 

6.  Insurance,  S  854* — when  member  must  appeal  from  decision 
of  officers  of  order.  It  is  the  duty  of  a  member  of  an  insurance 
order  in  all  cases  where  the  controversy  is  concerning  the  discipline, 
policy  or  doctrine  of  the  order  to  proceed  in  the  manner  prescribed 
by  the  association,  and  if  an  appeal  as  to  such  matters  is  provided 
for,  then  such  member  must  prosecute  an  appeal. 

7.  Insurance,  §  854* — when  court  has  jurisdiction  to  enforce 
rights  of  member  of  insurance  order.  The  courts  have  Jurisdiction 
of  an  action  by  a  member  of  an  insurance  order  to  enforce  a  money 
demand,  although  the  by-laws  of  such  order  provide  for  an  appeal 
from  the  decision  of  officers  of  the  order  before  instituting  a  suit 
at  law. 

8.  Insurance — when  evidence  sufficient  to  sustain  verdict  in  ac- 
tion for  sick  benefits.  In  an  action  by  a  member  of  an  insurance 
order  to  recover  for  sick  benefits,  evidence  held  sufllclent  to  sustain 
the  verdict 

9.  Insurance,  |  913* — when  plaintiff  on  appeal  precluded  from 
claiming  construction  of  by-law  contrary  to  theory  on  which  case 
tried.  Where  the  plaintiff  in  an  action  on  a  sick  benefit  policy  tries 
the  case  on  the  theory  that  under  a  section  of  the  by-laws  of  the 
order  he  had  a  right  to  demand  a  total  settlement  and  obtains  an 
instruction  construing  the  by-law  in  accordance  with  such  theory, 
he  is  precluded  from  claiming  on  appeal  that  such  section  only 
warranted  a  compromise. 

10.  Insurance,  §  717* — when  by-law  of  insurance  order  construed 
as  not  providing  for  com^omise  of  claim  for  sick  benefits.    A  by- 

•See  niinols  Notes  Digest,  Vols.  XI  to  XV,  and  CamiilAtlTe  Quarterly,  aame 
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law  of  an  inBurance  order  providing  that  total  settlement  might 
be  asked  by  a  sick  member  or  ||bat  it  might  be  offered  by  the  chief 
staff  of  officials,  where  the  member  was  unable  to  prove  his  right  to 
balf  benefits  but  his  sickness,  upon  examination  by  physicians,  yraa 
found  to  be  of  such  a  nature  as  would  disable  him  for  an  uncertain 
length  of  time,  but  not  for  his  whole  life,  and  that  benefits  given 
nnder  the  title  of  total  settlements  should  not  exceed  the  amount 
of  a  half  benefit,  which  was  fixed  at  a  certain  sum,  construed  as 
not  providing  for  a  compromise. 

11.  IirsuBANCE,  §  717* — hoiD  hy-iaws  of  insurance  order  construed. 
Where  a  benefit  insurance  order  undertakes  to  insure  a  member 
against  accident  and  such  member  has  paid  his  dues  and  has  been 
Injured,  he  is  entitled  to  such  a  reasonable  and  fair  construction 
of  the  by-laws  as  will  afford  fair  protection  within  their  meaning. 

Appeal  from  the  City  Court  of  E3ast  St  Louis;  the  Hon.  Robebt 
E  FLAN5I0AN,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.    Affirmed.    Opinion  filed  April  17,  1916. 

A.  G.  Hageteb,  Ajekthub  E.  Simpson  and  Q.  C.  Bobt 
DIBS,  for  appellajit. 

Louis  Bsasley  and  Silas  Cook,  for  appellee. 

Mb.  Justice  McBbide  delivered  the  opinion  of  the 
court. 

This  was  an  action  instituted  by  appellee  upon  a 
benefit  certificate  issued  to  him  by  the  appellant. 

It  appears  from  the  evidence  that  the  appellant  was 
a  benefit  association  organized  under  the  laws  of  the 
State  of  Pennsylvania  for  the  purpose  of  assisting 
members  in  case  of  sickness  or  death,  and  with  its 
home  or  parent  oflSce  in  the  State  of  Pennsylvania,  and 
branch  oflSces  at  several  places,  in  which  organizations 
were  perfected.  That  on  April  3,  1910,  appellee  be- 
came a  member  of  branch  No.  39  of  said  association 
located  at  Beaver  Falls,  Pennsylvania,  and  a  benefit 
certificate  was  issued  to  him  of  that  date,  and  under 
the  by-laws  he  was  required  to  make  a  monthly  pay- 
ment of  $1.25  dues  and  an  annjial  payment  of  $1.    The 
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by-laws  also  provided  a  sick  benefit  of  $6  per  week 
for  the  first  three  months,  to^be  paid  out  of  the  treas- 
ury of  the  branch,  and  for  the  next  nine  months  he  was 
to  receive  from  the  main  treasury  $5  per  week.  The 
amount  of  $500  was  established  by  the  by-laws  as  a 
half  benefit.  It  is  further  provided  by  said  by-laws: 
''Total  settlement  may  be  asked  by  a  member,  or  it 
may  be  offered  by  the  chief  staff  of  ofiicials,  who, 
though  unable  to  prove  his  right  to  half  benefit,  but 
whose  sickness  shall  be  found,  on  the  ground  of  the 
special  examination  of  the  physicians,  of  such  nature 
which  will  disable  him  for  an  uncertain  time,  but  not 
for  his  whole  life.  Benefits  which  may  be  given  under 
the  title  of  total  settlements  cannot  exceed  the  amount 
of  a  half  benefit. '  *  That  while  appellee  was  a  member 
of  the  association,  in  good  standing,  on  the  2nd  day  of 
June,  1913,  while  engaged  at  work  in  the  Studebaker 
Manufacturing  Company  at  South  Bend,  Indiana,  he 
became  sick  and  disabled  by  reason  of  receiving  a 
broken  wrist,  and  th^  evidence  teilds  to  show  that  such 
disability  has  continued  to  the  present  time.  The  dis- 
ability was  reported  and  he  received  $6  per  week  for 
the  first  three  months  from  the  branch  office  and  re- 
ceived the  sum  of  $113.50  from  the  main  treasury  of 
the  parent  association,  in  weekly  payments  of  $5  eacL 
The  evidence  further  tends  to  show  that  the  parent 
association,  after  having  paid  said  amount  of  money, 
refused  to  pay  him  any  more  upon  the  ground,  as  it 
claimed,  that  his  inability  to  continue  work  was  be- 
cause of  his  failure  to  obey  the  instructions  of  the 
physician,  to  gradually  use  his  arm  so  as  to  prevent 
his  wrist  from  becoming  stiff,  and  that  when  the 
parent  association  decided  not  to  pay  him  any  further 
sums  of  money  he  failed  to  appeal  from  the  chief  staff 
of  officials  to  the  committee  on  superintendency,  as 
provided  by  the  by-laws. 

It  appears  from  the  evidence  that  in  February,  1914, 
appellee  returned  to  work  at  the  Studebaker  plant  but 
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worked  only  a  few  hours  because,  as  he  claims,  of  his 
inability  to  perform  the  heavy  work,  and  appellant 
says  it  was  because  of  his  refusal  to  use  his  arm  to  the 
extent  to  which  he  might  have  done.  The  evidence 
tends  to  show  that  he  requested  the  lodge  to  make  a 
lump  sum  settlement  and  that  the  branch  oflSce  at 
South  Bend  made  an  examination  of  appellee's  wrist 
and  then  refused  ^o  pay  him  more,  and  that  no  appeal 
was  taken  from  this  decision.  Later  on  he  came  to  the 
home  of  his  brother  in  East  St.  Louis,  and  while  liv- 
ing there  was  examined  by  two  physicians  who  gave 
certificates  tending  to  show  that  he  was  disabled  and 
would  be  for  an  uncertain  time,  which  he  says  he  for- 
warded to  the  company,  and  a  letter  is  introduced 
from  the  secretary  of  the  company  showing  that  a 
communication  of  some  kind  was  received  by  the  com- 
pany on  August  26th.  The  suit  is  instituted  for  the 
purpose  of  recovering  what  appellee  claims  to  be  a 
balance  due  him  upon  weekly  benefits,  and  the  amount 
due  him  upon  a  total  settlement.  The  jury  found  a 
verdict  in  favor  of  appellee  for 'the  amount  of  $450. 

The  declaration  in  this  case  consisted  of  two  counts ; 
the  first  count  being  based  upon  appellee 's  right  to  re- 
cover the  balance  due  him  for  weekly  benefits  to  the 
amount  of  $75,  and  the  second  count  being  based  upon 
what  appellee  claims  to  be  owing  to  him  on  a  total  set- 
tlement, in  a  sum  not  exceeding  $500. 

The  appellant  seeks  to  reverse  this  case  upon  the 
grounds : 

First.  That  instructions  one,  two  and  three  given 
on  behalf  of  the  appellee  were  erroneous  in  that  they 
directed  the  jury  that  if  the  plaintiff  has  proven  the 
allegations  contained  in  the  several  counts  of  the  decla- 
ration by  a  preponderance  of  the  evidence,  then  they 
should  find  for  the  plaintiff  in  whatever  sum  they  be- 
lieve from  the  evidence  he  is  entitled  to,  if  anything. 

The  first  criticism  is,  that  it  is  error  to  refer  the  jury 
to  the  declaration  to  ascertain  the  things  necessary  to 
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be  proven.  This  instruction  merely  authorized  a  find- 
ing for  the  plaintiff  if  they  believed  from  a  prepon- 
derance of  the  evidence  that  the  *  *  plaintiffs  have  made 
out  their  case  as  alleged  in  their  declaration,"  and  has 
been  repeatedly  approved  by  the  Supreme  and  Appel- 
late courts  of  this  State.  Fraternal  Army  of  America 
V.  Evans,  215  111.  629 ;  Mt.  Olive  dt  Staunton  Coal  Co. 
V.  Rademacher,  190  111.  538.  We  do  pot  believe  it  was 
necessary  to  limit  the  instruction  to  the  particular 
amount  claimed  in  the  declaration. 

The  criticism  that  the  amount  claimed  in  the  second 
count  of  the  declaration  is  specific  is  not  well  taken 
as  the  by-laws  state  that  upon  a  total  settlement  they 
shall  receive  an  amount  not  to  exceed  a  one-half  bene- 
fit, which  might  be  as  much  as  $500. 

The  criticism  that  the  jury  may  give  the  plaintiff 
such  an  amount  as  they  think  from  the  evidence  he  is 
entitled  to  receive,  is  not  Well  taken  and  this  exact 
point  was  passed  upon  in  the  case  of  St.  Louis,  A.  d  T. 
H.  R,  Co.  V.  Odum,  156  111.  78,  where  the  language  in 
the  instruction  was:  *'At  such  sum  as  the  jury  be- 
lieve him  entitled  to  from  the  evidence ' ' ;  and  the  Su- 
preme Court  in  passing  upon  that  said  the  objection 
was  not  well  founded  as  by  the  terms  of  the  instruction 
the  jury  were  required  to  base  their  assessment  of 
damages  on  the  evidence.  This  is  unlike  the  class  of 
cases  referred  to  by  counsel  for  appellant  where  the 
jury  might  be  left  open  to  consider  questions  of  grief, 
inconvenience  and  matters  of  that  character,  which 
could  not  properly  be  considered  as  damages,  but  noth- 
ing of  that  character  exists  in  this  case. 

It  is  next  objected  that  the  court  erred  in  refusing 
instruction  No.  5  offered  on  behalf  of  appellant,  and 
modified.  The  instruction  as  offered  was  not  proper, 
and  the  modification  did  not  make  it  good.  It  is  well 
settled  that  if  an  instruction  is  improper  as  offered, 
and  that  after  being  modified  it  was  still  not  good,  it 
cannot  be  assigned  as  error  by  the  party  offering  the 


Fourth  Distbict — Apbil,  1916.  205 

Sandor  v.  Verhovey  Aid  Association,  199  111.  App.  199. 

instruction;  independent  of  that  the  instruction  did 
not  contain  a  correct  theory  upon  which  the  jury  should 
decide  this  case.  The  instruction  was  framed  upon  the 
theory  that  before  the  appellee  could  prosecute  a 
claim  against  the  company,  where  there  had  been  an 
adverse  decision  to  his  rights  by  the  officers  of  the 
company,  that  it  was  necessary  for  him  to  appeal  from 
the  decision  of  such  higher  officers  as  provided  by  the 
by-laws  before  he  could  institute  this  suit.  The  modi- 
fication simply  provided  that  he  could  not  institute  a 
suit  of  this  character  unless  he  **  knowingly  neglected 
to  exercise  said  right  of  appeal.  ^^  It  is  clearly  the  duty 
of  a  member  of  an  order  in  all  cases  where  the  contro- 
versy is  conceming'the  discipline,  policy  or  doctrine  of 
the  order  or  fraternity  to  proceed  in  the  -manner  pre- 
scribed by  the  association,  and  if  an  appeal  as  to  such 
matters  is  provided  for,  then  such  member  must  prose- 
cute an  appeal,  but  where  the  member  claims  a  money 
demand  the  '  *  courts  of  justice  are  freely  open  to  those 
who  seek  money  due  them  upon  a  contract.  *  *  * 
In  determining  whether  courts  will  take  jurisdiction, 
a  distinction  must  be  observed  between  cases  in  which 
the  association  subjects  its  members  to  discipline  for 
wrong  conduct  or  for  violation  of  the  rules  of  the  or- 
der, and  those  instances  in  which  the  member  appeals 
to  the  court  to  secure  property  rights  or  to  enforce 
money  demands."  People  v.  Order  of  Foresters,  162 
111.  78. 

It  is  not  compulsory  upon  the  appellee  to  appeal 
from  the  decision  of  the  officers  of  the  company  in  the 
manner  provided  by  the  by-laws  before  resorting  to  a 
suit  at  law  to  recover  the  amount  that  he  claimed  was 
due  him.  Supreme  Lodge  0.  M.  P.  v.  Meistery  204  111. 
527. 

It  is  next  insisted  that  the  verdict  is  contrary  to  the 
evidence  in  the  case,  and  is  claimed  by  appellant  that 
there  was  no  evidence  warranting  half  benefits  and 
that  total  settlements  contended  for  by  appellee  were 
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mere  compromises  under  the  section  of  the  by-laws 
offered  in  evidence.  While  the  evidence  offered  on 
behalf  of  appellant  tended  to  show  that  the  appellee 
was  rendered  unfit  to  continue  his  work  after  the  ex- 
piration of  a  year  by  reason  of  his  failure  to  obey  the 
instructions  of  the  physician,  there  was,  however,  some 
evidence  offered  upon  the  part  of  the  appellee  that 
tended  to  show  that  his  wrist  was  rigid  and  stiff,  and 
that  there  was  some  uncertainty  as  to  when  he  would 
recover  the  proper  use  of  such  wrist,  and  the  examina- 
tions had  been  made  by  the  physicians  and  certificates 
thereof  forwarded  to  the  company  to  this  effect,  and 
owing  to  the  conflict  of  the  evidence  as  to  these  mat- 
ters it  was  for  the  jury  to  determine  the  rights  of  the 
parties  with  reference  thereto. 

The  criticism  that  the  section  of  the  by-laws  with 
reference  to  total  settlements  was  a  mere  compromise 
is  not  well  taken,  as  we  think,  for  two  reasons :  First. 
The  by-laws  provide  that  a  total  settlement  may  be 
asked  by  a  member  or  it  may  be  offered  by  the  chief 
staff  of  officials  when  a  person  is  not  able  to  prove  his 
right  to  a  half  benefit,  when  the  sickness  shaU  be  found 
upon  an  examination  by  the  physician  to  be  of  such 
a  nature  as  will  disable  him  for  an  uncertain  time  but 
not  for  his  whole  life ;  that  under  such  circumstances  a 
total  settlement  may  be  given  which  cannot  exceed  the 
amount  of  a  half  benefit.  It  seems  to  us  that  if  a  mem- 
ber of  the  order  felt  that  he  was  entitled  to  a  total 
settlement  that  he  certainly  had  the  right  to  demand 
it  and  receive  it,  if  the  conditions  warranted  it,  or  if 
the  order  preferred  to  give  him  a  total  settlement, 
instead  of  the  payment  of  weekly  benefits,  it  might  do 
so  under  this  section;  but  whether  we  are  right  or  not 
upon  our  construction  of  this  section  of  the  by-laws, 
the  case  was  tried  by  appellant  upon  the  theory  that 
appellee  had  the  right  to  demand  such  settlement,  for 
by  the  sixth  instruction  given  upon  behalf  of  the  ap- 
pellant the  jury  are  informed  as  follows :    * '  The  court 
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instructs  the  jury  that  before  you  can  find  in  favor  of 
this  plaintiff  on  the  second  count  in  his  declaration, 
for  a  total  settlement  or  for  the  payment  of  a  lump' 
sum  on  account  of  his  alleged  disability  being  of  un- 
certain duration,  you  must  find  and  believe  from  the 
evidence  that  plaintiff  requested  such  total  settlement 
before  the  institution  of  this  snit  and  that  his  injuries 
and  sickness  were  of  such  a  nature  as  to  disable  him 
for  an  uncertain  length  of  time.  *  *  We  think  that  where 
appellant  adopted  the  theory  that  it  did  in  the  trial  of 
this  case,  and  obtained  the  above  instruction  from  the 
conrt,  placing  this  construction  upon  the  by-laws,  it  is 
too  late  now  to  say  that  such  section  only  warranted 
a  compromise.  The  jury  having  determined  that  ap- 
pellee offered  to  make  a  settlement,  and  produced 
evidence  tending  to  show  that  the  condition  of  his 
wrist  was  such  as  to  show  an  injury  of  uncertain  dura- 
tion that  such  finding  ought  not  to  be  disturbed. 

The  objection  urged  that  the  verdict  is  contrary  to 
the  law  in  the  case,  and  error  in  overruling  motion  for 
a  new  trial,  and  tiie  other  matters  urged  by  *  counsel 
for  appellant,  have  been  fully  considered  and  deter- 
mined nnder  the  foregoing  errors,  and  it  will  not  be 
necessary  to  give  them  any  further  consideration. 

It  is  urged  by  counsel  for  appellant  that  there  was 
no  possible  combination  of  figures  as  shown  by  the  evi- 
dence that  could  be  made  that  would  produce  the  ver- 
dict of  $450  as  arrived  at,  and  for  that  reason  the 
judgment  should  not  be  entered.  This  is  based  upon 
the  mistaken  theory,  as  we  think,  that  a  total  settle- 
ment would  have  to  be  $500,  when  in  truth  and  in  fact 
the  by-laws  provide  that  the  total  settlement  should 
not  exceed  a  half  benefit,  which  is  $500,  and  the  jury 
were  not  necessarily  required  to  give  the  full  amount 
of  the  total  settlement  that  would  be  allowed  by  the 
by-laws. 

It  is  insisted  by  counsel  that  because  of  the  small 
amount  of  assessments  made  that  it  is  important  that 
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the  by-laws  be  strictly  adhered  to  so  that  the  funds  of 
the  association  may  not  be  depleted  by  unworthy 
claims.  It  is  true  that  in  the  trial  of  a  case  of  this 
character  the  court  should  see  that  there  was  at  least 
merit  in  the  claim  before  permitting  a  judgment  to  be 
rendered  upon  it,  but  as  we  understand  the  law  where 
companies  undertake  to  insure  another  against  an  ac- 
cident and  such  party  has  paid  their  dues  and  assess- 
ments and  have  been  injured  that  they  are  entitled  to 
such  reasonable  and  fair  construction  of  the  by-laws 
as  will  afford  proper  protection  within  their  meaning. 
We  are  unable  to  say  that  the  verdict  of  the  jury  in 
this  case  is  manifestly  against  the  weight  of  the  evi- 
dence or  that  such  errors  were  committed  by  the  court 
in  the  trial  of  the  case  as  would  require  its  reversal, 
and  the  judgment  of  the  lower  court  is  affirmed. 

Judgment  affirmed. 


L.  S.  Lacey^  Appellee,  v.  A.  H.  Lacey  and  E.  P.  Lacey, 

Appellants. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Marion  county;  the  Hon.  Albert 
M.  Rose,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.  Affirmed.  Opinion  filed  April  17,  1916.  Certiorari  de- 
nied by  the  Supreme  Court  (making  opinion  final). 

Statement  of  the  Case. 

Bill  by  L.  S.  Lacey,  complainant,  against  A.  H. 
Lacey  and  E.  P.  Lacey,  defendants,  adjoining  property 
owners  on  the  south  and  west  respectively  of  complain- 
ant, to  enjoin  defendants  from  trespassing  on  his 
lands  or  from  diverting  water  from  their  premises 
upon  his  land,  and  cross-bill  seeking  aflSrmative  relief. 
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From  a  decree  granting  the  prayer  of  complainant's 
bill  and  dismissing  the  cross-bill,  defendants  appeal. 

NoiiEMAN  &  Smith,  for  appellants. 

Kagy  &  Vandbevobt,  for  appellee. 

Mb.  Justice  MdBBmB  delivered  the  opinion  of  the 
conrt. 

Abstract  of  the  Decision. 

1.  Watebs  and  wateb  G0UBSE8,  |  S*--when  right  to  have  surface 
water  flow  over  land  of  another  exists.  Where  lands  of  one  property 
owner  are  servient  to  those  of  another,  such  latter  property  owner 
is  entitled  to  have  the  surface  waters  naturally  coming  <rom  his 
lands  flow  over  and  across  the  lands  of  the  other. 

2.  Waters  and  water  courses,  §  29* — when  evidence  suffldent  to 
show  construction  of  private  ditch  for  exclusive  use  of  property 
owner.  On  a  bill  by  a  property  owner  to  enjoin  two  adjoining  prop- 
erty owners  on  the  south  and  west  of  complainant's  land  from  tres- 
passing on  his  lands  or  from  diverting  water  from  their  premises 
upon  his  land  by  means  of  ditches,  evidence  held  sufficient  to  sus- 
tain a  finding  that  a  ditch  constructed  by  complainant's  predecessor 
in  title  along  the  west  side  of  his  land  was  solely  for  his  own  in- 
terest. 

3.  Waters  and  water  courses,  |  12*--when  ovmer  of  land  not 
required  to  keep  open  private  ditch  for  convenience  of  adjoining 
property  owners.  Where  an  immediate  predecessor  in  title  con- 
structed a  private  ditch  on  his  own  land  for  the  drainage  of  surface 
waters  flowing  from  the  lands. of  adjoining  property  owners,  the 
owner  cannot  be  compelled  to  keep  such  ditch  open  for  the  benefit 
of  such  adjoining  property  owners. 

4.  Waters  and  water  courses,  |  19* — when  easement  hy  prescrip- 
tion to  carry  surface  water  through  private  ditch  not  acquirable. 
Property  owners,  merely  because  of  the  fact  that  surface  water 
flowing  from  their  premises,  as  it  was  accustomed  to  flow  in  a  state 
of  nature,  after  it  reached  adjoining  premises,  was  collected  by  a 
private  ditch  intended  solely  for  the  benefit  of  the  owner,  and  was 
carried  over  such  owner's  land,  cannot  acquire  an  easement  by 
prescription  to  have  the  surface  water  from  their  land  continue 
to  drain  through  such  ditch. 

•8«e  nUnois  Notoii  Disett,  Vols.  XI  lo  XT,  aaA  CnmiilatlTo  <)iiatierlj, 
topic  mad  M«tl<Mi  namber. 

Vol.  CXCIX  14 
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5.  Waters  and  water  courses,  |  29— 4c^en  evidence  auflficient  to 
8how  natural  flow  of  water  from  land  of  property  owners  over  ad- 
joining land.  On  a  bill  by  a  property  owner  to  enjoin  two  adjoining 
property  owners  on  the  west  and  south  of  complainant  from  tres- 
passing on  his  land  or  from  diverting  water  from  their  premises 
on  his  land,  by  means  of  ditches  evidence  held  sufficient  to  sustain 
a  finding  that  the  natural  flow  of  the  water  from  the  land  of  de- 
fendants was  from  the  south  over  and  across  complainant's  land. 

6.  Waters  and  water  courses,  §  11* — when  adjoining  property 
owner  may  not  discharge  surface  water  in  ditches  and  dtioliu  on| 
servient  estate.  The  fact  that  at  the  time  of  the  purchase  of  land 
by  a  property  owner,  which  was  adjoined  on  the  west  and  south  by 
two  separate  tracts  of  land,  there  was  a  ditch  south  of  and  along 
an  east  and  west  road  on  his  land,  which  connected  with  a  north 
and  south  private  ditch  on  his  land  and  conveyed  the  surface  water 
coming  from  such  adjoining  property  owner's  land  north,  does  not 
authorize  the  adjoining  property  owners  to  construct  ditches  and 
drains  6n  their  own  lands  so  as  to  discharge  such  surface  water 
in  a  body  at  any  particular  point  on  such  owner's  land  and  thas 
Interfere  with  the  natural  flow  of  the  surface  water. 

7.  Waters  and  water  courses,  |  11* — how  owner  of  servient 
heritage  may  convey  surface  water  coming  from  dominant  heritage. 
The  owner  of  a  servient  heritage  may  construct  ditches  and  drains 
in  any  manner  he  chooses  on  his  own  land  to  convey  surface  water 
coming  from  a  dominant  heritage,  provided  that  in  discharging  it 
from  his  own  land  he  does  not  interfere  with  the  natural  flow 
thereof. 

8.  Waters  and  watsb  courses,  |  15*— «?7ien  owner  of  servient 
heritage  may  construct  embankments.  The  owner  of  a  servient 
heritage  has  the  right  to  construct  an  embankment  upon  his  own 
land  provided  it  does  not  obstruct  the  natural  flow  of  water  from 
the  dominant  heritage  and  operate  to  the  damage  of  the  owner  of 
the  latter. 

9.  Waters  and  water  courses,  fi  ll*-^v)hen  owner  of  dominant 
estate  has  no  right  to  discharge  surface  water  through  ditches  upon 
servient  estate.  The  owner  of  a  dominant  estate  who  sells  a  right 
of  way  to  another  across  such  estate  and  allows  him  to  grade  the 
road  above  the  natural  surface  of  the  land  so  as  to  interfere  with 
the  natural  flow  of  the  surface  water,  and  to  construct  a  ditch 
along  such  road  to  convey  the  surface  water  to  a  certain  point  and 
thence  over  the  servient  estate,  does  not  acquire  the  right  to  dis- 
charge the  surface  water  in  a  body  through  such  ditch  upon  the 
servient  estate. 

10.  Waters  and  water  courses,  S  15* — when  owner  of  servient 

•See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  aod  Cumulative  Quarterljr,  Mune 
topic  and  seotloii  number. 
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estate  may  construct  emhankmenta  and  barriers  to  prevent  discharge 
of  surface  toater  on  his  land.  Where  surface  water  does  not  natu- 
rally flow  from  the  dominant  estate  upon  the  servient  estate  at  a 
particular  point  but  is  conveyed  by  means  of  ditches  to  such  point, 
the  owner  of  the  dominant  estate  has  the  right  to  erect  such  em- 
bankments and  barriers  as  will  effectually  prevent  the  discharge 
of  the  surface  water  upon  his  land  at  such  point. 

11.  Waters  and  water  oointsEs,  S  19* — when  easement  hy  pre- 
scription to  discharge  surface  waters  not  acquired.  An  easement 
by  prescription  to  discharge  surface  water  through  a  ditch  convey- 
ing water  from  the  dominant  estate  upon  the  servient  estate  in  a 
manner  interfering  with  the  natural  flow  of  the  surface  water  is 
not  acquired  by  continuous  use  thereof  for  six  years. 

12.  Waters  and  water  courses,  |  29* — when  evidence  sufficient 
to  show  that  water  would  he  naturally  discharged  on  dominant  estate 
after  construction  of  ditch.  On  a  bill  by  the  owner  of  a  servient 
estate  to  enjoin  the  owners  of  two  dominant  estates  from  trespass- 
ing on  his  land  and  Interfering  with  the  natural  flow  of  water, 
evidence  held  sufllcient  to  show  that  the  natural  flow  of  the  surface 
water  after  the .  construction  of  a  ditch  on  one  of  the  dominant 
estates  was  over  the  other  dominant  estate. 


lostman  Plumbing  Company,  Appellee,  y.  Tillage  of 

Pocahontas,  Appellant. 

1.  MuNiciPAX  CORPORATIONS,  §  184* — When  city  has  power  to  make 
extensions  to  light  plant.  The  power  granted  to  a  city  under  Kurd's 
Rev.  St.  ch.  24,  sec.  62  (J.  &  A.  H  1334),  to  provide  for  the  lighting 
of  streets,  alleys,  avenues,  sidewalks,  wharfs  and  public  grounds, 
includes  the  power  to  make  extensions  to  purchase  a  light  plant  or 
to  contract  for  extensions  to  an  existing  plant 

2.  Municipal  corporations,  %  48* — when  irregular  exercise  of 
power  granted  by  -statute  restrained.  Where  a  statute  authorizes  a 
municipal  corporation  to  exercise  a  certain  power  but  speciflcally 
regulates  the  mode  in  which  it  is  to  be  exercised,  any  attempt  on 
the  part  of  municipal  officers  to  override  the  regulations  and  exer- 
cise it  in  another  manner  will  be  restrained. 

*S«e  Illinois  Note*  Digest,  Vols.  XI  to  XV.  and  Ciuiialatlve  Quarterly,  same 
topic  and  section  number. 
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3.  Municipal  cxwpobationb,  |  49* — when  municipality  estopped 
to  set  up  irregular  exercise  of  statutory  power,  A  dty  which  accepts 
and  uses  an  electric  light  plant  as  improved  which  it  has  the  stat- 
utory power  to  purchase  or  improve  Is  estopped  to  set  up  the  failure 
of  the  common  council  to  previously  make  an  appropriation  there- 
for before  entering  Into  the  contract  for  improvements  as  required 
by  law. 

4.  Municipal  cobporationb,  |  1146*— lo/ien  appropriation  must  &e 
made  before  entering  into  contract  for  improvement.  A  municipal 
corporation  is  not  authorized  to  enter  into  a  contract  for  improve- 
ments to  an  electric  light  plant  without  first  making  an  appropria- 
tion therefor. 

6.  Municipal  oobpoeations,  |  416*— soften  not  chargeable  with 
interest.  Municipalities  are  not  liable  for  interest  in  the  absence 
of  a  specific  agreement  to  pay  it 

Appeal  from  the  Circuit  Court  of  Bond  county;  the  Hon.  William 
E.  Hadlet,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.  Affirmed  on  remittitur;  otherwise  reversed  and  re- 
manded.   Opinion  filed  April  17,  1916. 

Cook  &  Meyeb,  for  appellant. 

C.  E.  HoiLEs  and  Albebt  &  Albebt,  for  appellee. 

Mb.  Justice  McBbide  delivered  the  opinion  of  the 
court. 

Appellee  recovered  a  judgment  against  the  appellant 
in  the  Circuit  Court  of  Bond  county  for  $787.57,  which 
the  appellant  seeks  by  this  appeal  to  reverse. 

A  trial  was  had  before  the  Circuit  Court  without  a 
jury  upon  an  agreed  state  of  facts,  which  are,  in  sub- 
stance, as  follows: 

First.    Plaintiff  is  a  corporation. 

Second.  The  defendant  is  a  municipal  corporation 
under  the  general  laws  of  the  State  of  Illinois. 

Third.  That  defendant  owned,  possessed  and  was 
operating  a  light  plant  in  the  village  for  the  lighting 
of  its  streets,  and  desired  to  build  additions  and  ex- 
tensions thereto. 


•See  Ullnivla  Notes  IMsett,  Vols.  XI  to  XV,  and  CnnniilAtlTe  Qiuuterly, 
topic  aod  section  mimber. 
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'  Fourth.  That  the  fiscal  year  of  said  village  began 
on  the  third  Tuesday  of  April  in  each  year ;  that  about 
September,  1911,  the  board  of  trustees  entered  into 
an  agreement  with  plaintiff  to  construct  said  additions 
and  extensions;  that  plaintiff  did  such  work  and  fur- 
nished such  material  and  completed  the  sam6  before 
December  8,  1911 ;  that  the  reasonable  value  and  price 
of  the  work,  services  and  material  rendered  by  plain- 
tiff in  such  was  $1,350. 

Fifth.  That  the  trustees  of  said  village  accepted 
said  work  and  have  used  the  same  from  thence  to  the 
present  time  and  are  still  using  it ;  that  the  defendant 
paid  to  plaintiff  $675,  and  delivered  to  plaintiff  the 
note  in  question,  which  is  as  follows: 

'*One  year  after  date  the  Village  Treasurer  will  pay 
to  Mosiman  Plumbing  Company,  or  order,  six  hundred 
seventy-five  dollars  ($675.00)  out  of  the  lighting  fund 
as  allowed  by  the  Board  of  Trustees,  on  the  8th  day 
of  December  1911,  for  balance  owing  on  installment 
of  new  lights,  with  interest  at  six  per  cent,  until  paid. 

''Given  under  my  hand  and  seal  this  8th  day  of 
December  1911. 

^*  Signed,  Ed  Kleimann,  Clerk. 
''Henry  Kleimann,  Pres."^ 

Sixth.  The  village  made  no  annual  appropriation 
ordinance  during  the  first  quarter  of  its  fiscal  year  in 
1911.  During  the  first  quarter  of  the  fiscal  year  1912, 
it  appropriated  $1,500  for  street  lighting,  intending 
thereby  to  appropriate  $675  to  pay  plaintiff  its  said 
balance  of  $675 ;  that  said  village  failed  to  pay  plain- 
tiff out  of  said  appropriation.  During  the  years  1913 
and  1914  the  same  amounts  were  appropriated  by  or- 
dinance in  each  year  and  with  the  same  intention  and 
understanding,  but  it  neglected  and  refused  to  make 
the  payment  and  has  never  paid  plaintiff  the  balance 
due  on  its  claim. 

The  declaration  consisted  of  the  common  counts  and 
an  additional  count,  setting  forth  that  the  defendant 
desired  to  repair  and  build  extensions  to  its  said  plant. 
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and  the  plaintiflf  at  its  request  did  furnish  labor,  ma- 
terial, machinery  and  fixtures  in  the  extension  of  said 
plant,  the  reasonable  value  whereof  is  $1,350;  that 
when  said  work  was  completed  on  December  8,  1911, 
the  plaintiff  rendered  its  account  to  the  defendant  and 
defendant  agreed  that  such  was  the  reasonable  value 
of  the  labor  and  materials  furnished,  and  paid  $675 
thereof  and  agreed  to  pay  the  balance,  with  five  per 
cent,  interest;  that  defendant  accepted  said  work  and 
material  and  has  held  and  used  said  plant  and  still 
uses  tlie  same  as  the  property  of  said  village  but  re- 
fuses to  pay  therefor. 

The  defendant  filed  a  plea  of  general  issue.  The 
appellant  contends  that  as  there  was  no  appropria- 
tion ordinance  passed  by  the  village  board  providing  a 
fund  for  the  lighting  of  the  streets  or  the  extension  of 
its  improvement,  that  the  contract  entered  into  and 
the  warrant  or  note  issued  in  pursuance  thereof  are 
void  and  that  the  appellee  is  not  entitled  to  recover 
anything  for  extending  the  said  plant,  and  in  support 
of  this  proposition  he  refers  to  sections  1,  2,  3  and  4 
of  article  7  of  chapter  24,  '^Of  Finance,"  Statute  1912 
(J.  &  A.  tfH  1360,  1361, 1362, 1363),  together  with  other 
authorities  which  will  be  hereafter  noticed.  We  agree 
with  the  contention  of  counsel  that  before  the  appel- 
lant was  authorized  to  enter  into  a  contract  for  the 
extension  of  this  improvement,  it  was  necessary  that 
an  appropriation  should  have  been  previously  made, 
and  do  not  believe  that  appellee  could  recover  upon 
a  contract  entered  into  without  such  appropriation 
ordinance  having  been  passed.  It  appears,  however, 
from  the  stipulation  entered  into  in  this  case  that  the 
work  and  materials  furnished  by  appellee  were  rea- 
sonably worth  $1,350,  and  that  the  appellant  upon  the 
completion  of  the  extension  accepted  the  same,  used  it 
and  continues  to  use  it,  passed  ordinances  in  three  suc- 
ceeding years  appropriating  funds  for  the  purpose  of 
paying  for  it  but  never  in  fact  making  any  further  pay- 
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ments.  The  serious  question  in  this  case  is  whether 
or  not  the  village  can  request  an  improvement  to  be 
made  and,  when  made  and  accepted,  the  village  can 
continue  to  use  such  improvement  for  three  years  or 
more  without  paying  therefor  its  reasonable  value  or 
in  some  manner  place  the  appellee  in  statu  quo.  If 
the  village  had  no  power  to  provide  for  the  lighting 
of  the  streets  and  extending  the  plant,  then  a  different 
question  might  arise  as  to  its  liability,  but  in  this  case 
the  village  did  have  power  to  provide  for  the  lighting 
of  its  streets.  The  Statute  of  1872  provides  that  cities 
and  villages  shall  have  power  to  provide  for  a  lighting 
of  streets,  alleys,  avenues,  sidewalks,  wharfs  and  pub- 
lic grounds.  Section  62,  ch.  24,  of  Hurd^s  Statutes 
(J.  &  A.  If  1334).  The  power  of  a  city  to  light  its 
streets  includes  the  power  to  acquire  by  purchase  the 
building  and  plant  for  such  purpose.  Hajf  v.  City  of 
Springfield,  64  HI.  App.  671.  There  can  be  no  question, 
as  we  view  it,  but  what  the  Village  of  Pocahontas  had 
the  power  to  provide  for  a  lighting  of  its  streets,  and 
shall  it  be  said  that  because  this  power  was  exercised 
in  a  manner  different  from  that  provided  by  statute 
that  property  and  improvements  thereby  acquired 
shall  be  used  and  enjoyed  by  the  village  without  paying 
reasonable  compensation  therefor!  If  this  were  an  ac- 
tion to  restrain  the  parties  from  carrying  out  an  illegal 
contract,  or  an  action  by  taxpayers  to  enjoin  the  prose- 
cution of  work,  the  question  would  be  wholly  different. 
''While  courts  should  maintain  with  vigor  the  limita- 
tions which  the  statute  has  placed  upon  corporate 
action,  whenever  it  is  a  question  of  restraining  a  city 
council  in  advance  from  passing  beyond  the  bounds  of 
statutory  requirement,  they  should,  on  the  other  hand, 
enforce  against  the  city,  contracts  of  which  it  has  re- 
ceived the  benefit,  if  the  subject-matter  of  the  contract 
falls  within  the  charter  powers  of  the  city.  Where  the 
statute  authorizes  a  municipal  corporation  to  exercise 
a  certain  power,  but  specifically  regulates  the  mode  in 
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which  it  may  be  exercised,  an  attempt  on  the  part  of 
the  municipal  officers  to  override  the  regulations  [of 
the  statute]  and  exercise  it  in  another  manner  will  be 
restrained ;  but  when  the  officers  have  so  acted,  and  the 
municipality  has  received  the  benefits  of  a  contract 
thus  irregularly  entered  into,  it  is  estopped  from  set- 
ting up  the  irregular  exercise  of  the  power  when  called 
upon  to  pay  for  what  it  has  received.''    Westbrook  v. 
Middlecoff,  99  111.  App.  327,  and  the  various  authori- 
ties therein  referred  to.    This  authority  is  quoted  and 
the  exact  language  used  in  the  case  of  the  County  of 
Coles  V.  Goehring,  209  111.  165,  where  the  Supreme 
Court  holds  the  county  of  Coles  liable  for  the  value  of 
the  courthouse,  notwithstanding  the  warrants  issued 
for  the  payment  thereof  were  void  as  not  conforming 
to  the  statute.    The  principles  here  announced  are  also 
sustained  by  the  case  of  Village  of  Harvey  v,  Wilson, 
78  111.  App.  544.  Even  though  a  contract  that  is  execu- 
tory cannot  be  upheld  where  it  is  entered  into  in  a  man- 
ner different  from  that  provided  by  statute,  this  rule 
has  no  application  where  the  contract  has  been  exe- 
cuted and  accepted,  if  the  act  done  was  within  the 
power  of  the  city.    City  of  East  St.  Louis  v.  East  St. 
Louis  Gas  Light  <&  Coke  Co.,  98  111.  415.    This  doctrine 
is  manifestly  fair  and  just  and  should,  in  our  opinion, 
be  applied  in  an  action  where  the  rights  of  a  party  are 
as  just  and  equitable  as  the  rights  of  appellee  appear 
to  be  from  this  record. 

Counsel  for  appellant  have  cited  several  cases,  some 
of  which  upon  first  impression  would  appear  to  hold 
that  because  this  contract  Was  not  entered  into  in  the 
manner  provided  by  statute,  no  recovery  could  be  had, 
but  an  examination  of  these  cases  show  that  they  were 
either  seeking  to  recover  upon  a  contract  or  were  for 
the  purpose  of  preventing  the  execution  or  carrying 
out  of  a  contract  illegally  entered  into.  The  case  of 
May  V.  City  of  Chicago,  222  111.  595,  referred  to,  was 
a  case  where  the  collector  had  promised  the  regular 
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employees,  who  were  engaged  at  work  upon  a  salary, 
extra  compensation  for  extra  work,  but  the  court  in 
that  opinion  says  that  they  were  obliged  to  do  the 
extra  work  for  the  salary  and  that  the  collector  was 
not  authorized  or  did  not  have  the  power  to  pay  them 
for  the  extra  work.    The  case  of  Hope  v.  City  of  Al- 
ton, 214  111.  102,  referred  to  and  relied  upon,  was  where 
the  services  had  been  performed  in  direct  violation  of 
the  ordinance  which  created  a  legal  department,  and 
provided  that  the  city  should  not  be  liable  for  the  serv- 
ices of  any  other  attorney,  and  the  court  there  said 
that  the  contract  was  void,  and  says :    **The  city  coun- 
cil had  no  authority,  by  any  method  or  process,  to 
agree  that  the  city  should  pay  for  legal  services  to  be 
rendered  by  the  plaintiflF,  who  was  neither  city  attor- 
ney nor  corporation  counsel."     The  case  of  Litz  v. 
Village  of  West  Hammond,  230  111.  310,  also  referred 
to  by  counsel  for  appellant  in  support  of  their  conten- 
tion, is  a  case  in  which  warrants  had  been  issued  but 
not  paid,  and  the  court  was  asked  to  restrain  the  car- 
rying out  of  the  contract,  which  had  not  been  executed 
and  also  asks  the  court  to  restore  the  lots  in  contro- 
versy to  the  contracting  parties,  and  in  that  case  the 
court  distinguishes  between  cases  where  the  contract 
has  been  pursued  in  an  unlawful  maimer,  and  the  par- 
ties can  be  placed  in  statu  quo,  and  cases  where  the 
contract  has  been  executed  and  the  other  party  is 
receiving  the  benefit,  and  under  this  heading  the  court 
says:    **Upon  this  branch  of  the  controversy  appel- 
lees rely  upon  City  of  East  St.  Louis  v.  East  St.  Louis 
Gas  Light  <&  Coke  Co.,  98  111.  415 ;  Town  of  Kankakee 
V.  McGrew,  178  111.  74;  County -of  Coles  v.  Goehring, 
209  111.  142,  and  other  cases  where  the  municipality 
itself,  after  the  contract  was  executed  by  the  other 
party  thereto,  has  sought  to  avoid  the  performance  of 
vhe  contract  on  its  part,  where  it  could  not  put  the 
other  party  in  statu  quo  or  where  it  did  not  oflFer  so  to 
do.    It  seems  scarcely  necessary  to  say  that  such  cases 
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are  entirely  without  application  here,  where  the  suit 
is  brought  by  taxpayers  who  were  not  parties^  to  the 
contract. ' '  Without  pursuing  the  investigation  of  this 
question  any  further,  we  are  of  the  opinion  that  as  it 
wsLS  within  the  power  of  the  appellant  to  purchase  and 
make  the  extensions  of  its  plant,  as  it  did,  and  that  as 
it  accepted  it,  used  it  and  received  the  benefits  of  it  for 
several  years,  that  it  ought  to  pay  for  it. 

A  further  question  is  made  as  to  the  allowance  of 
interest.  It  seems  that  interest  was  allowed  to  the 
amount  of  $112.57.  This  was  not  a  recovery  upo^i 
the  warrant  or  the  contract  and  could  not  be  accepted 
for  the  value  of  the  plant,  and  there  is  nothing  in  the 
stipulation  showing  an  agreement  to  pay  interest.  The 
agreement  to  pay  interest  as  stated  in  the  contract 
cannot  be  enforced  and,  as  we  understand  the  rule  of 
law,  that  as  to  municipalities,  unless  there  is  a  specific 
agreement  to  pay  interest  they  are  not  liable  for  in- 
terest. In  the  case  of  County  of  Coles  v.  Goehring, 
srupra)  the  Supreme  Court  says :  *  *  We  have  held  that 
*  a  municipal  corporation,  under  the  uniform  ruling  of 
this  court,  is  not  chargeable  with  interest  on  claims 
against  it,  in  the  absence  of  express  agreement  there- 
for, the  only  exception  being  where  money  is  wrong- 
fully obtained  and  illegally  withheld  by  it. ' ' '  Citing 
City  of  Danville  v.  Danville  Water  Co.,  180  111.  235, 
and  other  cases.  There  is  no  evidence  in  this  record 
showing  an  agreement  upon  the  part  of  the  appellant 
to  pay  interest,  and  interest  should  not  have  been  al- 
lowed, and  a  remittitur  of  $112.57  is  required  to  be 
made  by  the  appellee  within  thirty  days,  and  if  so  made 
the  judgment  will  be  affirmed.  If  not  made  the  cause 
will  be  reversed  and  remanded. 

It  is  further  ordered  that  each  party  pay  its  own 
costs  in  the  Appellate  Court. 

Counsel  for  appellant  has  complained  of  the  re- 
fusal of  certain  propositions  of  law  submitted,  but 
the  propositions  were  not  abstracted  and  no  specific 
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reasons  have  been  pointed  out  why  the  court  erred  in 
the  refusal,  other  than  the  principles  above  decided, 
and  as  the  decision  covers  all  of  the  matters  in  dispute 
in  this  case  no  further  attention  will  be  paid  to  such 
propositions. 
Affirmed  on  remittitur;  otherwise  reversed  and  re- 
manded. 


Joe  Ellis  for  use  of  W.  S.  Dorrls,  Appellee,  t.  Saline 
County  Coal  Company,  Appellant. 

1.  Assignments,  §  3* — when  assignment  of  future  tocges  valid. 
Where  a  debtor  is  in  the  actual  employment  of  another  and  Is  re- 
ceiving wages  under  a  subsisting  engagement,  an  assignment  by 
him  of  his  future  earnings  may  be  made,  not  for  security  and  pay- 
ment of  an  existing  indebtedness,  but  for  such  advances  as  he  may 
find  it  necessary  to  obtain. 

2.  Assignments,  S  3* — when  assignment  of  future  earnings 
invalid.  An  assignment  of  wages  to  be  earned  under  a  future  em- 
ployment not  contracted  for  at  the  time  of  the  making  of  the 
assignment  is  invalid. 

3.  Assignments,  $  3* — when  deJ)tor  m4iy  not  assign  wages  hy 
power  of  attorney  authorizing.  A  debtor  cannot  assign  his  wages 
by  an  attorney  in  fact  authorized  by  a  power  of  attorney  entered 
into  before  the  contract  of  employment  was  made. 

4.  PRiNaPAL  AND  AGENT,  S  102* — whcn  duty  of  employer  to  (wcer- 
tain  authority  of  agent  to  m^ke  assignment  of  wages.  Agency  to 
make  an  assignment  of  wages  cannot  be  presumed,  and  an  employer 
who  deals  with  a  pretended  agent  and  makes  payment  of  the  money 
to  such  agent  without  ascertaining  his  authority  does  so  at  his  peril. 

5.  Assignments,  $  28* — when  payment  hy  employer  to  creditor 
of  employee  under  invalid  assignment  of  wages  tto  defense.  Pay- 
ment to  a  creditor  under  an  invalid  assignment  of  wages  after 
notice  of  an  existing  valid  assignment  is  no  defense,  and  It  is  immar 
terial  that  the  employer  has  not  accepted  the  second  assignment. 

*S«e  nilnols  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterlj, 
topic  and  section  nnmber. 
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Appeal  from  the  County  Court  of  Saline  county;  the  Hon.  Chables 
D.  Stilwell,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.    Affirmed.    Opinion  filed  April  17,  1916. 

Whitley  &  Combe,  for  appellant. 
Lewis,  Konalds  &  Lewis,  for  appellee. 

Mb.  Justice  McBbidb  delivered  the  opinion  of  the 
court. 

This  was  a  garnishee  proceeding  in  which  plaintiff 
obtained  a  judgment  against  the  defendant  for  $36.05, 
to  reverse  which  this  appeal  is  prosecuted. 

It  appears  from  the  record  in  this  case  that  on  No- 
vember 1,  1913,  Joe  Ellis  was  engaged  at  work  for  the 
O'Gara  Coal  Company,  and  became  indebted  to  C.  V. 
Parker,  who  was  doing  business  as  the  City  Loan  & 
Insurance  Company,  for  money  advanced  by  the  said 
Parker  to  the  said  Ellis,  and  to  secure  the  repayment 
of  such  money  the  said  Ellis,  on  the  1st  day  of  Novem- 
ber, 1913,  executed  a  power  of  attorney  appointing  C. 
V.  Parker  attorney  in  fact,  and  therein  directed  the 
said  Parker  **at  any  time  hereafter,  at  his  option, 
when  I  may  be  indebted  to  the  said  City  Loan  &  In- 
surance Company,  to  make,  execute,  acknowledge  and 
deliver  to  said  City  Loan  &  Insurance  Company,  as  col- 
lateral security  for  any  such  indebtedness,  an  assign- 
ment and  transfer  to  said  City  Loan  &  Insurance 
Company  of  all  my  wages,  salary  and  commissions 
then  owing  or  to  be  thereafter  earned  from  any  indi- 
vidual, firm  or  corporation  by  whom  I  may  be  then 
employed' ';  and  further  authorizes  his  said  attorney 
at  his  option  to  make  *'like  successive  assignments  of 
my  said  wages,  salary  and  commissions,  until  any  and 
all  sums  of  money  due  or  hereafter  becoming  due  from 
me  to  the  said  City  Loan  &  Insurance  Company  are 
satisfied  in  full. ' '  Under  this  power  of  attorney  money 
was  from  time  to  time  advanced  by  Parker  to  Ellis 
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and  the  wages  due  were  assigned  to  the  City  Loan  & 
Insurance  Company  in  repayment  of  the  loans.  Ellis 
continued  to  work  for  the  0  'Gara  Coal  Company  until 
sometime  previous  to  November  1st. 

On  November  5, 1914,  he  began  work  for  the  Saline 
County  Coal  Company  and  continued  to  borrow  money 
from  the  City  Loan  &  Insurance  Company,  but  exe- 
cuted no  new  papers.  On  November  28,  1914,  he  ar- 
ranged with  one  W.  S.  Dorris  to  borrow  some  money 
from  him,  and  on  that  date  assigned  to  the  said  W.  S. 
Dorris  **all  wages  and  claim  for  wages  or  commission 
earned  and  to  be  earned,  and  all  claims  or  demands  due 
or  to  become  due  me  from  the  0  'Gara  Coal  Company, 
the  Wasson  Coal  Company  and  the  Saline  County  Coal 
Company,  their  successors,  heirs  and  assigns,  or  any 
other  firm,  person,  company  or  corporation  by  whom  I 
may  hereafter  be  employed,  or  who  may  ow6  me  money 
for  any  consideration  whatsoever  for  the  next  six 
years  from  the  date  of  this  assignment";  and  by  the 
same  instrument  appointed  W.  S.  Dorris  his  attorney 
in  fact  to  receive  and  receipt  for  said  money  and  take 
all  legal  measures  for  the  recovery  thereof.  On  April 
1,  1915,  the  said  C.  V.  Parker,  by  virtue  of  the  power 
of  attorney  executed  November  1,  1913,  made  an  as- 
signment of  wages  due  Joe  Ellis  from  the  said  Saline 
County  Coal  Company  to  the  City  Loan  &  Insurance 
Company,  and  on  the  same  date  filed  the  same  with  the 
Saline  County  Coal  Company.  The  pay  days  at  the 
Saline  County  Coal  Company  were  on  April  30th  and 
May  15, 1915,  and  there  was  due  to  Ellis  on  April  30th, 
$42.25,  and  on  May  15th,  $36.05.  On  April  30,  1915, 
and  before  the  wages  of  Ellis  had  been  paid  out,  the 
appellee  served  notice  upon  the  Saline  County  Coal 
Company  and  left  with  it  the  assignment  of  the  wages 
of  Ellis  due  appellee.  On  the  next  day  the  assignment 
was  returned  by  the  Saline  County  Coal  Company  to 
appellee  and  he  was  informed  that  there  was  a  prior 
assignment  of  the  Ellis  wages  to  the  City  Loan  &  In- 
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surance  Company,  and  appellant  thereupon  refused 
to  pay  Dorris  any  part  of  his  claim. 

It  further  appears  from  the  evidence  that  on  April 
1,  1915,  Ellis  was  indebted  to  the  City  Loan  &  Insur- 
ance Company  in  the  amount  of  $24.05,  which  was  due 
and  unpaid.  Upon  the  facts  above  set  forth,  the  court 
rendered  judgment  for  the  appellee  in  the  amount  of 
$36.05. 

The  real  question  of  dispute  in  this  case  is  as  to 
whether  Parker  or  Dorris  is  entitled  to  this  money. 
It  is  contended  by  Dorris  that  the  power  of  attorney 
and  the  assignment  made  to  Parker  is  invalid  for  the 
reason  that,  at  the  time  of  the  making  of  the  power  of 
attorney  authorizing  Parker  to  make  the  assignment 
of  wages,  Joe  Ellis  was  not  engaged  at  work  for  the 
Saline  County  Coal  Company,  and  had  no  contract  to 
work  for  them  but  was  engaged  at  work  for  the 
O'Gara  Coal  Company.  Upon  the  other  hand,  it  is 
contended  by  appellant  that  the  assignment  so  made 
to  Parker  was  valid  and  that  Parker  was  prior  in  point 
of  time  in  presenting  his  assignment,  and  that  Parker 
was  entitled  to  receive  the  money. 

If  Ellis  was  at  the  time  of  the  commencement  of 
this  suit  indebted  to  Parker,  and  the  assignment  was 
valid,  then  there  could  be  no  question  about  the  rights 
of  Parker  to  receive  the  money.  It  is  disclosed  by 
this  record  that  on  April  30,  1915,  there  was  $42.25 
and  on  May  15,  1915,  $36.05  earned  and  owing  for  la- 
bor performed  by  Joe  Ellis  from  the  Saline  County 
Coal  Company,  and  the  only  indebtedness  that  is 
shown  to  exist  by  Ellis  to  Parker  is  $24.05  on  April  1st, 
and  it  does  not  appear  that  any  money  was  obtained  by 
Ellis  from  Parker  after  that  date,  so  that  there  was 
more  than  money  enough  owing  by  the  Saline  County 
Coal  Company  on  April  30th  to  reimburse  Parker,  but 
as  it  does  not  appear  from  the  evidence  that  the  coal 
company  had  notice  of  the  amount  that  was  really  due 
from  Ellis  to  Parker,  the  case  will  have  to  be  deter- 
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mined  upon  the  validity  of  Parker's  power  of  attorney 
and  assignment. 

The  Supreme  Court  of  this  State  is  committed  to 
the  doctrine  that  *'when  the  debtor  is  in  the  actual  em- 
ployment of  another  and  is  receiving  wages  under  a 
subsisting  engagement,  an  assignment  by  him  of  his 
future  earnings  may  be  made,  not  only  for  security 
and  payment  of  a  present  indebtedness,  but  for  such 
advances  as  he  mav  find  it  necessarv  to  obtain.''  MaU 
lift  V.  Wenham,  209  III.  252.  In  the  decision  of  the  case 
last  above  cited,  stress  is  laid  upon  the  fact  that  the 
debtor  was  at  the  time  in  the  employment  of  the  trus- 
tees under  a  subsisting  contract. 

It  seems  to  be  the  well  settled  law  of  this  State  by 
numerous  decisions  that  a  workman  cannot  himself 
assign  wages  to  be  earned  in  a  future  employment  for 
which  he  has  not  contracted  at  the  time  of  the  assign- 
ment; and  it  seems  to  be  equally  well  settled  that  he 
cannot  assign  his  wages  by  an  attorney  in  fact  author- 
ized by  power  of  attorney  entered  into  before  the  con- 
tract of  employment  is  made.  Ogle  Co-operative  Bouse 
Furnishing  Co.  v.  Shauman,  188  HI.  App.  4;  Strom- 
herg,  Allen  d  Co.  v.  Hill,  170  111.  App.  323 ;  Richards 
V.  Olsen,  185  111.  App.  395.  Many  decisions  referred  to 
in  the  cases  above  cited  sustain  this  doctrine. 

This  record  discloses  that  the  power  of  attorney 
under  which  defendant  claims  that  Parker  is  entitled 
to  this  money  was  executed  on  November  1,  1913,  and 
while  Ellis  was  at  work  for  the  0  'Gara  Coal  Company, 
and  fully  a  year  before  he  began  working  for  the  ap- 
pellant, and  we  do  not  believe  that  Parker  was  entitled 
to  receive  this  money.  It  is  insisted,  however,  that  the 
defendant  is  an  innocent  party  in  this  matter  and 
should  not  be  made  to  suffer.  The  defendant  knew  it 
was  dealing  with  an  agent  of  Ellis'  and  either  did 
know,  or  should  have  known,  the  extent  of  the  author- 
ity of  this  agent,  Parker,  who  made  the  pretended  as- 
signment, and  if  the  defendant  had  called  upon  him 
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» 

for  his  authority  it  could  have  at  once  seen  that  his 
authority  was  invalid  under  the  law.  Agency  could 
not  be  presumed,  and  the  defendant  dealt  with  Parker 
as  an  agent  at  his  peril,  and  if  he  was  not  lawfully 
authorized  to  make  the  assignment  and  receive  this 
money,  then  the  payment  under  such  could  not  be  jus- 
tified.   Good  V.  Arkin,  147  111.  App.  390. 

It  is  further  insisted  that  appellant  never  accepted 
the  assignment  made  by  Ellis  to  Dorris ;  this  was  not 
necessary  when  it  was  brought  to  the  notice  of  the 
defendant  that  the  assignment  had  been  made,  then  it 
could  do  no  act  to  prejudice  the  rights  of  the  assignee. 
'*  Payment  by  him  to  the  nominal  creditor,  after  such 
notice  of  assignment,  without  the  consent  of  the  as- 
signee, will  be  no  defense  to  an  action  brought,  for  the 
benefit  of  assignee;  neither  can  the  original  parties, 
after  such  notice,  make  any  compromise  or  adjust- 
ment of  the  cause  of  action  as  against  the  assignee.'* 
Chicago  Title  <&  Trust  Co.  v.  Smith,  158  111.  417. 

We  believe  that  under  the  facts  as  disclosed  by  this 
record  the  lower  court  was  fully  warranted  in  render- 
ing judgment  for  appellee,  and  finding  no  reversible 
error  in  the  proceeding,  the  judgment  of  the  lower 
court  is  affirmed. 

Affirmed. 


FouBTH  District — ^Apbil,  1916.  225 

Pauly  et  aL  v.  Madison  County,  199  111.  App.  225. 


Charles  Panly  and  Edward  G.  Pauly,  copartners.  Ap- 
pellants, y.  Madison  County,  Appellee. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Madison  county;  the  Hon.  Wil- 
UAH  E.  Hadlet,  Judge,  presiding.  Heard  in  this  court  at  the  Octo- 
ber term,  1915.  Reversed  and  remanded.  Opinion  filed  April  17, 
1916.    Rehearing  denied  May  25,  1916. 

Statement  of  the  Case. 

Action  by  Charles  Pauly  and  Edward  C.  Pauly,  co- 
partners, plaintiflFs,  against  Madison  County,  defend- 
ant, to  recover  compensation  for  services  as  architects 
in  preparation  of  plans  and  specifications  for  a  court- 
house. From  a  judgment  for  defendant,  plaintiffs  ap- 
peal. 

D.  H.  MuDQE,  for  appellants. 

J.  F.  GiLLHAM  and  J.  F.  Ebck,  for  appellee. 

Mb.  Justice  McBbide  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Counties,  i  29* — v)hen  presumed  that  meetings  of  hoard  of 
supervisors  property  convened.  It  will  be  presumed  that  the  mem- 
bers of  a  county  board  of  supervisors,  as  public  officers,  have  done 
their  duty,  that  their  meetings  were  properly  convened  and  at  the 
time  designated  by  law. 

2.  Counties,  §  29* — w?mt  degree  of  exactness  in  procedure  re- 
quired of  county  hoard  of  supervisors  at  meetings.  All  reasonable 
liberality  must  be  accorded  to  meetings  of  a  county  board  of  super- 
visors relative  to  the  technicalities  of  procedure,  and  the  mere  fact 
that  there  was  no  formal  motion  or  resolution  expressly  authorizing 
a  building  committee  to  contract  for  plans  and  specifications  for  a 
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county  building  cannot  affect  the  rights  of  the  parties  to  such  con- 
tract 

3.  Counties,  §  57* — what  conatituteM  ratification  of  act  of  com- 
mittee of  hoard  of  supervisors  in  making  contract  for  public 
building.  Where  the  report  of  a  building  committee  of  a  board  of 
supervisors  recommending  improvements  to  a  county  building  and 
the  employment  of  an  architect  is  adopted  by  the  board  of  super- 
visors,  and  the  building  committee,  believing  that  such  adoption 
confers  power  upon  It  to  act,  procures  the  services  of  an  architect, 
the  action  of  the  board  at  a  subsequent  meeting  in  adopting  their 
report  constitutes  a  ratification  of  their  acts. 

4.  Contracts,  §  188* — when  acts  of  parties  controlling  in  con- 
struing contract.  Where  the  proper  interpretation  of  a  contract  or 
other  writing  is  in  issue,  the  parties  will  be  held  to  that  Inter- 
pretation which  they  themselves  have  placed  upon  it,  and  their 
acts  may  be  shown  to  determine  such^  interpretation. 

5.  Counties,  §  60* — how  contract  may  be  made  vHth  county.  A 
contract  may  be  made  with  a  county  by  its  board  of  supervisors 
acting  through  a  properly  constituted  committee  or  agent. 

6.  Pbincipal  and  aobnt,  i  187*— tohen  acts  of  agent  beyond  scope 
of  authority  deemed  ratified.  Where  an  agent  acts  without  author- 
ity, or  where  he  transcends  his  authority,  it  is  the  duty  of  the 
principal  to  repudiate  the  act  as  soon  as  he  has  been  fully  informed 
of  what  has  been  done  in  his  name  by  the  agent,  else  he  will  be 
bound  by  the  act  as  having  ratified  it  by  implication. 

7.  Contracts,  f  177*— lo/ien  construed  to  carry  into  effect  inten- 
tion of  parties.  Contracts  should  be  so  construed  as  to  carry  into 
effect  the  intention  of  the  parties  where  such  intention  may  be 
ascertained  and  given  effect  without  doing  violence  to  the  language 
used. 

8.  Contracts,  8  329* — when  departure  from  terms  of  contract 
occasioned  by  party*s  dOn  act  no  defense.  Where  one  party  to  a 
contract,  either  directly  or  by  Implication,  induces  or  causes  the 
other  party  to  depart  from  the  letter  and  terms  of  the  contract  In 
his  performance  thereof,  he  cannot  predicate  a  defense  upon  such 
departure  or  variance. 

9.  Counties,  §  57* — when  evidence  sufficient  to  show  implied 
acceptance  of  building  plans  and  specifications.  In  an  action  by 
architects  against  a  county  to  recover  for  the  making  of  plans  and 
specifications  for  a  new  courthouse,  where  It  appeared  that  the 
board  of  supervisors  at  a  meeting  ratified  a  report  of  a  building 
committee  recommending  the  employment  of  an  architect,  and  that 
apparently  only  the  question  of  making  Improvements  to  the  exist- 
ing courthouse  was  considered  at  such  meeting,  but,  after  presenta- 
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tion  of  reBolutions  to  the  board  by  citizens  protesting  against  the 
remodeling  of  the  existing  building  and  requesting  an  entirely  new 
building,  at  a  subsequent  meeting  of  the  board,  the  committee 
directed  the  architects  to  make  plans  for  a  new  building  and  the 
plans  were  prepared  aad  presented  by  the  committee  at  a  subse- 
quent meeting  and  retained  by  the  board  without  objection  or 
criticism  thereto,  evidence  held  sufficient  to  establish  a  recognition 
and  implied  acceptance  of  the  plans  and  specifications. 

10.  CouiniES,  §  25* — when  may  ratify  actg  defectively  done. 
Where  a  county  has  power  originally  to  do  a  certain  thing,  it  has 
the  power  to  ratify  and  maka  valid  an  attempted  effort  to  do  the 
same  thing,  although  the  same  may  have  been  done  defectively, 
informally,  and  even  fraudulently.  In  the  first  instance. 

11.  Counties,  §  57* — when  county  lidble  to  architect  for  prepara- 
tion of  plana  and  speciflcationa  for  county  building.  A  county  which 
has  impliedly  accepted  plans  and  specifications  for  a  new  court- 
house procured  by  its  committee  by  retaining  them  without  objec- 
tion or  criticism  is  liable  for  the  reasonable  value  of  the  services  of 
the  architect  preparing  the  same,  although  it  had  previously  only 
authorized  the  preparation  of  plans  and  specificatiooB  for  the  re- 
modeling of  the  existing  building. 

HioBEE,  J.,  dissenting. 
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Fred  Lincoln,  Appellee,  y.  Edward  B.  Pry  or,  Receiver 
of  the  Wabash  Railroad  Company,  Appellant. 

1.  Master  and  sebyant,  i  565* — when  variance  hettoeen  pleading 
and  proof  as  to  place  of  injury  not  fatal.  In  an  action  by  a  car 
inspector  for  damages  for  injuries  sustained  as  a  result  of  being 
struck  by  a  "kicked"  car  moving  on  one  track  while  he  was  stand- 
ing between  such  track  and  another  track  Inspecting  cars  on  the 
latter  track,  a  variance  between  the  declaration,  which  alleged 
that  the  car  was  "kicked"  in  upon  the  track  on  which  the  cars 
being  inspected  were  placed  and  evidence  showing  that  the  car  was 
"kicked"  in  on  the  other  track,  held  not  fatal. 

2.  Appeal  Ain>  ebbob,  i  iZS*—when  objection  of  variance  may  not 
be  raised  on  appeal.  The  question  of  variance  between  the  decla- 
ration and  the  evidence  cannot  be  raised  on  appeal  when  the 
attention  of  the  trial  court  was  not  called  thereto  so  as  to  give  an 
opportunity  to  amend  the  pleadings. 

3.  Masteb  and  8EBVANT,  §  693* — when  evidence  sufficient  to  sus- 
tain finding  that  yard  foreman  of  suHtching  crew  knew  that  car  in- 
spector was  inspecting  cars.  In  an  action  by  a  car  inspector  for  dam- 
ages for  injuries  sustained  as  a  result  of  being  struck  by  a  "kicked" 
car  moving  on  a  track  on  one  side  of  him  while  inspecting  a  train 
on  a  track  on  the  other  side,  evidence  held  sufficient  to  sustain  a 
finding  that  the  yard  foreman  of  the  switching  crew  knew  that 
plaintiff  was  engaged  at  his  work  of  inspecting  the  cars  of  a  train 
that  had  arrived. 

4.  Masteb  and  servant,  |  177* — when  railroad  liable  for  negli- 
gent injuries  to  employee  by  "kicked''  car  under  Federal  Employers' 
Liability  Act.  The  knowledge  of  a  yard  switchman  that  a  car  in- 
spector was  at  work  inspecting  a  train  on  a  certain  track  at  night 
and  his  negligence  in  "kicking"  an  unlighted  and  unattended  car 
without  warning  at  a  speed  of  from  eight  to  seventeen  miles  per 
hour  on  an  adjoining  track  so  that  the  car  struck  the  car  inspector, 
is  sufficient  to  render  the  railroad  company  liable  under  the  Federal 
Employers'  Liability  Act 

5.  Masteb  and  servant,  $  717* — when  negligence  in  **kicking" 
car  without  warning  question  for  jury.  In  an  action  by  a  car  in- 
spector for  damages  for  injuries  sustained  as  a  result  of  being 
struck  by  a  "kicked"  car  moving  on  a  track  on  one  side  of  him 
while  he  was  inspecting  a  train  on  the  other  side,  where  there  was 
evidence  that  the  accident  occurred  at  night,  that  the  car  was  not 
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lighted,  was  unattended  and  was  sent  without  warning  at  a  speed 
of  from  eight  to  seventeen  miles  per  hour,  held  that  the  negligence 
of  the  railroad  company  was  a  question  for  the  jury. 

6.  Master  and  sebvant,  §  628* — when  evidence  as  to  existence  of 
custom  of  having  brakeman  or  light  on  **kicked"  car  admissible.  In 
aji  action  hy  a  car  inspector  for  damages  for  personal  injuries  sus- 
tained as  the  result  of  being  struck  at  night  by  a  ''kicked"  car 
moving  on  a  track  on  one  side  of  him  while  inspecting  a  train  on 
a  track  on  the  other  side,  held  that  evidence  as  to  the  existence  of 
a  custom  of  having  a  brakeman  or  a  light  on  a  "kicked"  car  was 
admissible  on  the  questions  of  due  care  and  assumption  of  risk. 

7.  Master  and  servant,  f  337* — what  risks  servant  does  not 
assume.  A  servant  does  not  assume  the  risks  of  the  negligent  acts 
of  the  master  that  are  unusual  or  extraordinary  and  not  known 
to  the  servant. 

8.  Master  and  servant,  f  698* — when  assumption  of  risk  of 
being  struck  by  "kicked'*  car  question  for  jury.  In  an  action  by  a 
car  inspector  for  damages  for  personal  Injuries  sustained  as  the 
result  of  being  struck  at  night  by  an  unattended  unlighted  car 
which  was  "kicked"  without  warning  on  an  adjoining  track  at  a 
speed  of  from  eight  to  seventeen  miles  per  hour,  where  there  was 
evidence  that  it  was  not  customary  to  kick  a  car  in  on  the  track 
without  a  brakeman  thereon  to  control  it  and  without  a  light,  held 
that  it  was  a  question  for  the  jury  whether  plaintiff  assumed  the 
risk. 

9.  Master  and  servant,  f  363* — what  risks  assumed  by  servant. 
An  employee  assumes  all  risks  which  are  obvious  and  apparent  and 
which  are  known  to  him,  although  such  conditions  are  produced  as 
the  result  of  the  master's  negligence  if  he  continues  in  his  employ- 
ment without  a  promise  to  remedy  such  defects. 

10.  Negligence,  i  196* — when  question  of  proximate  cause  for 
jury.  The  question  of  proximate  cause  is  usually  one  of  fact  for 
the  jury,  unless  there  arises  out  of  the  evidence  such  a  state  of  facts 
as  all  reasonable  minds  would  agree  that  the  facts  so  proven  do 
not  constitute  the  proximate  cause. 

11.  Master  and  servant,  i  760* — when  negligence  of  railroad  in 
"kicking"  car  on  track  adjoining  car  inspector  as  proximate  cause 
of  injury  question  for  jury.  In  an  action  by  a  car  inspector  for 
damages  for  personal  injuries  sustained  as  the  result  of  being  struck 
at  night  by  an  unattended,  unlighted  car  which  was  "kicked"  with- 
out warning  on  an  adjoining  track  at  a  speed  of  from  eight  to 
seventeen  miles  per  hour  while  he  was  inspecting  a  train,  held 
that  it  was  a  question  for  the  jury  whether  the  negligence  of  the 
defendant  in  "kicking"  the  car  on  the  adjoining  track  under  the 
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topic  and  Mction  nnmber. 
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circui»6taiie«P  WM  tli«  proximate  eauw  of  pMntUP*  Inipry  wap  » 
quMtkm  Cor  tl))9  Jury. 

12.  iNSTBuoTiPNi,  §  l^d^'-tf^im  deficient  in9truot49n  mr0d  ty 
fUher  in9truoti4m$.  An  liuitmctlon  U  not  oMoctk)ita1>ld  as  not 
limiting  oegligeoee  to  Uuit  otauargod  in  tiio  dftclwi^oo  vboro  other 
instructipu*  limit  ttie  nagligonco  to  tbai  pharged  in  tbt  doclarstion. 

13.  D4MAG|»,  I  2^^*'-^^hen  if%9tf%Q$ion  authoritfing  iawiQtM  for 
future  suff^rinif  not  errvneous  9b  uot  beinff  tensed  on  wi4^nce.  Au 
ipstructioo  in  an  action  lor  damagoa  for  porsonal  injuries  atiUior- 
izing  damagai  for  future  auffvlng  and  ioaa  of  boaltb,  h^l4  not 
objoctionab](Q  aa  directing  tbo  Jnry  aa  to  tbo  amoant  of  damana 
wbere  tliere  wag  evidenoo  that  plaintiff  ttiU  avflorad  from  pain  at 
tho  timo  of  tbo  trial  and  would  prolmMy  tovo  to  undergo  an  opor- 
ation  for  tho  amputation  of  lila  leg  baforo  he  could  regain  bJa  lioalth. 

14.  Mabteb  and  servant,  §  98* — when  instruction  on  dOifKioaa  in 
action  untler  FHer^  Em^ityere  lji^l>iMty  Aof  ^rraneau*.  An  in- 
atructlon  in  an  action  und^r  tho  Federal  Boployernr  Uability  Act 
which  taila  to  inform  the  jury  that  under  such  act  the  plaintyTa 
damages,  if  any,  muat  he  diminished  to  the  extent  that  the  plain- 
tllf  contributed  to  the  injury  by  hia  negligence  ia  arronooua. 

15.  Mastbb  and  asavANT,  §  9S**<^**i(^^n  4omaifts  suffered  by  serv- 
ant fMAst  be  ^iminisMi  by  his  eoniributory  nsgUgeno/L  Under  the 
Federal  l^ployera'  Uahility  Act,  the  damagea  which  an  injured 
employee  is  entitled  to  recover  must  be  diminiahed  to  the  extent 
that  the  plaintift  contributed  to  the  injury  by  his  negligence. 

16.  MASTEa  A^p  ssBVAJVT,  §  833*^<ti^e»  envnegiuB  U^trutiion  on 
question  of  domoffes  cured  by  erroneous  inBtruction  for  odveru 
party.  An  erroneoua  instruction  for  plaintiff  on  danageaf  in  an 
action  for  damages  for  personal  injuries  under  the  Federal  Em- 
ployers' Liability  Act,  which  failed  to  inform  the  Jury  that  under 
such  aet  the  plaintiff's  damages,  if  any,  must  he  diminifdied  to  the 
ext^t  that  the  plaintiff  contributed  to  the  injury  by  his  negligence, 
held  to  he  cured  by  an  erroneous  instruction  for  defendant  that  In 
each  count  of  the  declaration  plaintiff  had  alleged  that  at  the  time 
he  was  injured  and  inmiediately  prior  thereto  he  was  in  the  exerclae 
of  ordinary  care  and  caution  for  hia  own  safety,  that  thia  waa  a 
material  allegation  and  that,  unleas  plaintiff  proved  It  by  a  pre- 
ponderance of  the  evidence,  the  defendant  should  be  found  not 
guilty,  no  matter  what  their  opinion  might  be  concerning  any  other 
fact  or  iasue  in  the  case. 

17.  iNsivucnoNs,  f  Xh^^^'-^hen  token  os  serios.  Inatructtona 
muat  be  taken  aa  a  series. 

18.  Appeal  aitd  sbbob,  I  XZl^^^'-viihen  fury  presumed  to  hove  fol- 
lowed instructions.  It  will  be  presumed  that  the  Jury  followed  the 
instructions  of  the  court. 

•See  IlllDols  Note!  Digest,  Yols.  XI  to  XV,  and  CamvlattTe  Qmwterlf ,  MHue 
topic  and  Mctlon  number. 
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19.  AfpkaL  and  KttK)!!,  f  1406*-Mi^^^  verdict  not  diatufhed  on 
ground  of  etBC€8aiv€  damagoM,  A  Terdict  wiU  not  be  disturbed  on 
the  ground  of  exoesstve  damaf  es  where  the  Jur^  were  not  influenced 
by  passion  or  prejudice. 

20.  Damages,  |  122* — u>h€n  verdict  for  personal  injuries  not 
etcessive. '  A  verdict  for  fS.OOO  in  fator  of  a  railroad  car  inspector 
for  the  loss  of  his  left  leg  below  the  knee,  the  end  of  one  finger  and 
other  injuries^  h€id  not  exoeeeive. 

Appeal  from  the  Circuit  Court  of  St  Clair  county;  the  Hon.  M. 
R.  Si^LLiYAir,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.  AArmed.  Opinion  filed  April  17»  1916.  Rehearing 
denied  May  26, 1916.  Certiorari  denied  by  Supreme  Court  (making 
opinion  final). 

» 

Kramer,  Kramer  &  OAMPBiiLii,  for  appellant;  J.  L. 
MiNNis  and  N.  S.  Browk,  of  counsel. 

HsKRT  B.  BathbomBi  for  appellee;  Lloyd  V.  Wal- 
coiTj  of  oounsel. 

Mr.  JusnoB  MoBridIs  delivered  the  opinion  Of  the 
court 

The  appellee  recovered  a  judgment  in  the  court  be- 
low for  $8,000,  which  it  is  sought  to  reverse  by  this 
appeal.  It  appears  from  the  record  that  at  the  time  of 
the  injury  of  appellee,  the  appellant  was  engaged  in 
interstate  commerce,  and  the  injury  happened  between 
9:45  and  10:00  o'clock  on  the  night  of  July  3,  1913,  in 
the  Wabash  yards  at  Forty-seventh  street  in  Chicago* 
Appellant's  switch  tracks  at  said  yards  were  elevated 
about  sixteen  feet  above  the  level  of  the  ground  and 
there  were  twenty-one  switch  tracks  running  north 
and  south.  The  accident  happened  at  about  Forty- 
fifth  Place  in  Chicago,  and  the  nearest  light  to  the 
place  of  accident  was  from  five  hundred  to  seven  hun- 
dred feet.  The  tracks  which  have  any  special  relAtion 
to  the  matters  in  question  were  tracks  14,  15  and  16. 
Track  14  was  on  the  east  side  of  15  and  track  16  on  the 
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west  side  thereof.  The  distance  between  the  tracks 
was  seven  feet  and  six  inches,  and  cars  passing  along 
such  tracks  overlapped  the  rail  for  a  distance  of  about 
thirty  inches  on  each  side  so  that  the  space  between 
the  two  tracks  when  cars  were  thereon  was  about 
thirty  inches. 

Track  15  was  used,  and  had  been  for  a  year  or  more, 
upon  which  trains  were  run  from  Twelfth  street  con- 
taining what  the  witnesses  called  '*  Twelfth  street 
drag,"  to  be  inspected  by  inspectors  who  were  sta- 
tioned, one  on  the  east  and  the  other  on  the  west  side 
of  the  train,  and  as  the  train  ran  slowly  along  the  in- 
spection was  made.  On  the  evening  in  question  ap- 
pellee was  inspector  on  the  east  side  of  said  track  and 
Matt  File  was  inspector  on  the  west  side,  and  these 
parties  had  been  performing  this  inspection  work  for 
a  year  or  more.  This  train  of  cars  arrived  for  inspec- 
tion about  fifteen  minutes  earlier  than  usual  on  this 
occasion.  After  the  cars  were  inspected  they  were 
distributed  by  another  crew  into  proper  trains  for 
their  destination  upon  other  switch  tracks.  While  the 
appellee  was  engaged  at  his  work  and  in  a  position  be- 
tween tracks  15  and  16,  a  running  switch  was  made 
by  this  distributing  crew  and  a  car  kicked  in  on  track 
16  without  having  any  brakemen  or  light  thereon  and 
was  thrown  in  at  a  rate  of  speed  variously  estimated 
at  from  eight  to  seventeen  miles  per  hour.  It  appears 
that  appellee  was  facing  to  the  north  at  the  time  this 
car  reached  the  place  where  he  was  engaged,  and,  as 
the  car  came  from  the  opposite  direction  in  which  he 
was  faced,  did  not  observe  it,  and  it  struck  him  on  the 
shoulder,  knocked  him  down,  the  wheels  passed  over 
his  leg  and  by  reason  thereof  his  left  leg  was  cut  off 
about  nine  and  one-half  inches  below  the  knee,  and  his 
shoulder  injured,  the  end  of  his  finger  cut  off,  and  was 
otherwise  injured  and  bruised.  He  was  taken  to  the 
hospital  and  there  remained  for  a  great  length  of 
time.    He  now  uses  a  wooden  limb,  but  claims  that  he 
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has  pain  all  the  time,  and  a  physician  introduced  by 
him  testifies  that  in  all  probabilities  it  will  be  neces- 
sary for  a  further  amputation  of  the  limb.  It  further 
appears  from  the  evidence  that  at  the  time  of  the  trial 
appellee  was  a  minor  and  attained  his  majority  be- 
tween the  completion  of  the  trial  and  the  rendition  of 
the  verdict. 

The  suit  was  originally  commenced  against  appel- 
lant and  the  Chicago  Western  Indiana  Railroad  Com- 
pany, and  also  Walter  K.  Bixby,  who  was  joined  with 
appellant  as  associate  receiver.  At  the  close  of  plain- 
tiff's evidence  Bixby  was  dismissed  out  of  the  case, 
and  at  the  close  of  all  the  evidence  the  Chicago  & 
Western  Indiana  Railroad  Company  was  also  dis- 
missed out  of  the  case.  There  were  several  counts  ii\ 
the  declaration,  but  at  the  close  of  plaintiff's  evidence 
the  court  sustained  a  motion  to  exclude  the  evidence 
and  direct  a  verdict  as  to  all  of  the  counts  in  the  decla- 
ration except  the  first  and  fourth  counts. 

The  first  count  of  the  declaration  set  forth  that 
''while  the  plaintiff  was  in  the  ordinary  course  of  his 
duties  and  in  the  exercise  of  all  due  care  and  caution 
for  his  own  safety,  engaged  in  walking  alongside  of 
a  certain  string  of  cars  which  were  then  and  there 
moving  slowly  along  said  track  and  was  close  to  said 
cars  and  the  rails  of  said  track  so  that  if  any  car  were 
shunted,  kicked  or  caused  to  run  along  said  track  and 
toward  the  plaintiff,  said  car  would  strike  against 
the  plaintiff;  and  this  the  said  defendants  then  and 
there  well  knew,  and  had  due  and  timely  notice  of; 
*  *  *  that  the  said  defendants  then  and  there  so 
negligently  and  wrongfully  shunted,  kicked  and  caused 
a  certain  car  to  run  on  and  along  said  track  and  to- 
ward the  plaintiff,  and  that  said  car  struck  on  and 
against  the  plaintiff  with  great  force  and  violence,  and 
thereby  plaintiff  was  thrown  down  upon  the  ground 
and  injured, ' '  etc. 

The  fourth  count  is  the  same  as  the  first  except 
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that  it  alleges  as  to  said  car  so  shunted  and  kicked, 
that  the  defendant  **  negligently  and  wrongfully  failed 
to  station^  have  and  keep  on  said  car  any  of  its  serv- 
ants to  control  said  oar  or  stop  the  same  if  need  be, ' ' 
etc. 

The  rights  of  the  parties  in  this  case  are  to  be  de- 
termined by  an  application  of  the  facts  to  the  lav  as 
laid  down  by  an  Act  of  Congress  commonly  known  as 
the  Federal  Employers'  Liability  Act,  which  by  its 
terms  permits  persons  injured  while  engaged  in  inter- 
state commerce  to  institute  suit  and  recover  for  such 
injuries,  and  provides  that  contributory  negligence 
shall  not  bar  a  recovery  but  damages  shall  be  dimin- 
'  ished  in  proportion  to  the  amount  of  negligence 
attributed  to  such  employee,  provided  that  no  such 
employee  who  may  be  injured  or  killed  shall  be  held  to 
have  been  guilty  of  contributory  negligence  in  any 
case  where  a  violation  of  such  common  carrier  of  any 
statute  enacted  for  the  safety  of  employees  contrib' 
uted  to  the  injury  or  death  of  suoh  employee.  It  is 
also  provided  by  said  statute  that  such  employee  shall 
not  be  held  to  have  assumed  the  risk  of  hie  employ- 
ment in  any  case  where  a  violation  by  suoh  common 
carrier  of  any  statute  enacted  for  the  safety  of  em- 
ployees contributed  to  the  injury  or  death  of  9iicb 
employee. 

It  is  not  contended  that  the  injury  to  appellee  was 
caused  by  a  violation  of  any  statute  enacted  for  the 
safety  of  employees,  and  therefore  any  damages  su3<- 
tained  by  appellee  would  be  diminished  in  proportio^a 
to  his  contributory  negligence,  if  any,  and  the  doctrine 
of  the  assumption  of  risks  could  be  invoked  by  appel- 
lant if  the  facts  and  circumstances  warranted  it.  It 
is  insisted  by  counsel  for  appellant  that  the  plaintiff 
faUed  to  prove  the  particular  negligence  charged  in 
the  declaration,  and  for  this  reason  caxmot  recover.  It 
is  claimed  that  the  declaration  in  effect  alleges  that 
the  car  was  kicked  in  upon  track  number  15  and  the 
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evidence  shows  that  it  was  kicked  in  on  tra(^  16.  It  is 
trud  that  the  declaration  in  referring  to  the  track  ttpon 
which  the  cai'  was  kicked  refers  to  it  as  ''said  track," 
when  it  would  appear  by  a  reference  to  the  former  al- 
legations that  ''said  track"  was  15.  This,  however, 
wonid  ccnstitnte  only  a  variance  between  the  allega- 
tion of  the  declai^ation  and  the  proof,  and  would  not 
be  of  snch  a  character  as  to  defeat  the  action.  If  ap- 
pellant had  desired  to  take  advantage  of  this  variance 
he  should  have  at  the  proper  time  pointed  out  the 
variance  and  given  the  court  an  opportunity  to  pass 
upon  this  question,  and  if  there  was  a  variance,  in  fact, 
to  give  an  opportunity  to  amend  the  pleadings  so  as 
to  obviate  the  queition,  and  as  appellant  did  not  do 
this,  he  cannot  raise  the  ^estion  for  the  first  time  in 
this  courts  and  it  is  not  properly  before  this  court  for 
consideration.  Alton  Railway,  Oas  A  Electric  Co.  v. 
Webb,  219  lU.  663. 

In  this  oonnectiott  appellant's  counsel  have  insisted 
that  the  defendant  was  not  guilty  of  the  negligence 
charged  in  the  declaration  and  therefore  appellee 
could  not  recover.  The  negligence  charged  Is  that  the 
defendant  negligently  and  wrongfully  shunted,  kicked 
and  caused  a  certain  car  to  run  on  and  along  said 
trad:  and  towards  the  plaintiff,  and  that  said  car  struck 
on  and  against  the  plaintiff,  etc.,  and  to  tfais^  in  the 
fourth  count,  is  added  that  the  defendant  ''negligently 
and  wrongfully  failed  to  station,  have  and  keep  on  said 
car  any  of  its  servants  to  control  said  ear  or  stop  the 
same,"  etc 

There  is  no  dispute  in  the  evidence  in  this  case  that 
the  defendant,  by  its  servants,  did  shunt  or  kick  a  car 
onto  track  16  without  having  thereon  any  light  or 
brakeman,  or  any  person  to  control  the  same,  and  that 
said  car  was  running  at  a  rate  of  speed  variously  es- 
timated at  from  eight  to  seventeen  miles  per  hour. 
and  struck  the  plaintiff  and  injured  him.  The  brake- 
man,  whose  duty  it  was  to  ride  this  car,  says  that  it 
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was  running  so  fast  that  he  was  unable  to  get  upon 
it  without  endangering  his  own  life.  The  place  where 
appellee  was  at  work  was  not  well  lighted  and  was  at 
a  distance  of  from  five  hundred  to  seven  hundred  feet 
from  a  yard  light.  At  the  time  the  car  approached 
appellee  he  was  at  work  with  his  back  towards  the  car, 
his  attention  directed  to  his  work,  and  did  not  observe 
the  car.  The  car  was  kicked  onto  this  track  by  the 
switching  crew,  who  were  engaged  in  the  yards  in 
distributing  cars  upon  different  tracks  for  their  des- 
tination. This  was  the  regular  work  of  appellee,  and 
while  it  is  true,  that  as  the  ** Twelfth  street  drag" 
train,  as  denominated  by  the  witnesses,  came  in  a  few 
minutes  earlier  than  usual  on  this  occasion,  a  portion 
of  the  switching  crew  knew  that  appellee  was  engaged 
at  his  work  in  the  inspection  of  this  train.  The  brake- 
man  who  threw  the  switch  and  whose  duty  it  was  to 
ride  the  car  down  said  that  he  saw  appellee  with  his 
inspector's  lamp  at  his  place  of  work,  and  that  there 
was  nothing  between  appellee  and  Ray,  the  foreman 
of  the  switching  gang,  to  prevent  Ray  seeing  him.  It 
is  true  that  there  is  no  direct  testimony  showing  that 
Ray  saw  appellee  at  his  place  of  work  at  this  time,  but 
Ray  was  there  in  the  yard ;  was  in  a  position  that  he 
could  have  seen  the  light  of  appellee ;  Imew  that  it  was 
about  the  time  for  appellee  to  be  engaged  in  this  par- 
ticular work;  the  ** Twelfth  street  drag'*  train  had 
come  in ;  and  while  there  is  no  evidence  showing  specifi- 
cally that  he  knew  this  train  had  come  in,  yet,  under 
all  the  circumstances,  we  think  the  jury  would  be  war- 
ranted in  finding  that  Ray  knew  that  the  drag  train 
was  in  and  that  appellee  was  engaged  at  his  usual 
work,  even  if  it  were  necessary  that  he  should  have 
had  particular  knowledge  of  the  fact  that  appellee  was 
there  at  his  work.  It  seems  to  us  that  under  this 
statute  the  knowledge  of  the  brakeman  at  the  time  the 
car  was  kicked  in  that  appellee  was  there  at  his  place 
of  work,  and  his  negligence  in  permitting  the  car. 
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while  moving  so  rapidly,  to  go  unattended,  would  be 
sufficient,  as  the  statute  under  consideration  pro- 
vides that  a  common  carrier  shall  be  liable  *  *  for  such 
injury  or  death  resulting  in  whole  or  in  part  from  the 
negligence  of  any  of  the  officers,  agents  or  employees 
of  such  carrier. '* 

In  speaking  of  the  practice  of  kicking  cars  or  mak- 
ing a  flying  switch,  our  Supreme  Court  has  said: 
'^This  manner  of  switching  has  been  condemned  as 
dangerous  by  this  court/*  Illinois  Cent.  R.  Co.  v. 
Benches,  55  111.  379;  Chicago  Junction  R.  Co.  v.  Mc- 
Grath,  203  lU.  511. 

'*The  practice  of  kicking  or  dropping  cars  and  run- 
ning switch  engines  and  cars  in  railroad  yards  with- 
out giving  adequate  warning  of  their  approach  to 
employees  engaged  in  the  performance  of  their  duties 
clearly  constitutes  negligence. ' '  Adams  v.  Cleveland, 
C,  C.  (S>  St.  L.  Ry.  Co.,  149  IlL  App.  574;  Pittsburg,  C, 
C.  &  St.  L.  Ry.  Co.  V.  Bovard,  223  111.  176. 

The  question  of  negligence  was  one  of  fact  under  the 
circumstances  here  developed  to  be  determined  by  the 
jury,  and  we  cannot  say  that  the  jury  were  wrong  in 
reaching  a  conclusion  that  the  appellant  was  negligent 
in  this  respect. 

The  declaration  in  this  case  contains  no  allegation 
with  reference  to  the  existence  of  a  custom  as  to  hav- 
ing a  brakeman  or  light  upon  a  car  when  kicked  in  on 
track  16,  and  it  is  contended  that  the  court  erred  in 
admitting  testimony  of  the  existence  of  such  a  custom 
under  this  declaration.  It  was  necessary  for  the  jury 
to  determine  whether  or  not  the  plaintiff  was  in  the 
exercise  of  due  care  and  whether  or  not  he  had  as- 
sumed the  risk  in  this  case,  and  we  think  the  evidence 
here  offered  was  permissible  for  both  of  these  proposi- 
tions, if  for  no  other.  If  there  was  a  custom  not  to  kick 
a  car  upon  track  16  while  plaintiff  was  engaged  in  the 
inspection  of  the  train  on  track  15,  without  having  on 
such  car  a  brakeman  and  lantern,  and  the  car  was 
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kicked  in  without  such,  then  this  was  a  fact  that  might 
be  considered  by  the  jury  in  passing  upon  these  ques- 
tions. The  Supreme  Court  has  said:  *'It  is  true 
there  is  no  averment  in  the  declaration  charging  that 
the  firing  of  the  shot  was,  negligent  because  fired  in 
violation  of  the  established  custom  of  the  mine,  but 
there  is  an  averment  in  this  declaration  which  the  evi- 
dence had  a  tendency  to  prove.  The  appellee  averred, 
and  it  was -incumbent  upon  him  to  prove,  that  he  was 
in  the  exercise  of  due  care  for  his  own  safety  at  the 
time  of  the  injury,  and  as  bearing  upon  this  question 
it  was  proper  to  prove  that  in  view  of  the  usual  custom 
of  the  mine  appellee  had  no  reason  to  expect  that  a 
shot  would  be  fired  in  the  entry  at  the  particular  time 
in  question.*'  Donk  Bros.  Coal  S  Coke  Co.  v.  Thil,  228 
111.  233.  We  are  of  the  opinion  that  the  evidence  was 
admissible  for  the  purpose  of  showing  due  care  and 
caution,  and  also  for  the  purpose  of  enabling  the  jury 
to  determine  whether  or  not,  under  all  the  circum- 
stances, the  appellee  assumed  the  risk! 

It  is  next  insisted  that  appellee  cannot  recover  in 
this  case  because  of  the  doctrine  of  assumption  of 
risks.  It  is  contended  by  counsel  for  appellant  that 
the  rule  as  to  assumed  risks  requires  a  servant  to  not 
only  assume  the  risks  incident  to  the  business,  but  the 
negligent  acts  of  a  master  as  well  where  they  are 
known  to  the  servant;  upon  the  other  hand,  it  is  con- 
tended by  counsel  for  appellee  that  under  the  ded- 
sions  of  the  Federal  Courts  the  servant  does  not 
assume  the  risk  of  the  negligent  acts  of  the  master. 
Without  differentiating  as  to  the  various  cases  re- 
ferred to,  we  feel  that  even  under  the  rule  as  laid 
down  by  the  Supreme  Court  of  Illinois  and  invoked 
by  the  appellant,  that  under  the  evidence  there  was 
testimony  tending  to  show  such  facts  as  would  exempt 
appellee  from  having  assumed  the  risk,  and  that  it  be- 
came a  question  of  fact  to  be  determined  by  the  jury. 
The  doctrine  of  assumed  risk  as  announced  by  the 
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Supreme  Court  is  ''that  an  employee  assumes  all  haz- 
ards which  are  obvious  and  apparent  and  which  are 
known  to  him,  although  such  conditions  are  produced 
as  the  result  of  the  master's  negligence,  if  he  con- 
tinues in  his  employment  without  a  promise  to  remedy 
such  defects."  Kath  v.  East  St.  Louis  S  Suburban 
Ry.  Co.,  232  111.  126.  And  again  it  is  said  ''the  risks 
assumed  by  a  servant  are  such,  onlyi  as  cannot  be 
obviated  by  the  employment  by  the  master  of  reason- 
able measures  of  precaution.  Bisks  that  are  un- 
reasouAble  or  extraordinary  or  that  arise  from  the 
master's  negligence  are  not  assumed."  Chicago  d  G. 
T.  Ry.  Co.  V.  Spurney,  197  HI.  471.  We  feel  that  we 
can  safely  say  that  a  servant  does  not  assume  the 
risks  of  the  negligent  acts  of  the  master  that  are  un- 
usual or  extraordinary  and  not  known  to  the  servant. 
There  was  evidence  in  this  oase  tending  to  show  that 
it  was  not  usual  or  customary%to  kick  a  car  in  on  track 
16  without  a  brakeman  thereon  to  control  it  and  with- 
out a  light,  when  the  inspector  was  engaged  in  the 
work  of  inspecting  the  drag  train.  Several  of  the 
witnesses  introduced  on  behalf  of  plaintiff  testified  to 
substantially  this  state  of  facts,  and  while  upon  cross- 
examination  some  inoonsistent  statements  were  made 
by  the  witnesses,  they  were  not  of  a  character  that 
would  warrant  us  in  saying  that  they  were  not  endeav- 
oring to  tell  the  truth  about  it.  A  witness  introduced 
by  the  defendant  also  states:  "They  did  not  kick 
cars  down  there  when  the  inspectors  were  doing  work 
on  either  side. "  It  is  true  that  the  testimony  of  some 
of  the  witnesses  offered  on  behalf  of  the  appellant 
tended  to  show  that  there  was  no  custom  with  refer- 
ence to  this  matter,  yet,  when  the  testimony  is  all  con- 
sidered, there  is  evidence  tending  to  show  that  when 
the  inspectors  were  at  work  upon  this  train  it  was  not 
usual  or  customary  to  kick  a  car  in  on  track  16  without 
a  brakeman  thereon  to  control  it,  and  the  evidence  in 
this  case  shows  an  effort  upon  the  part  of  the  brake- 
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man,  whose  duty  it  was,  to  get  aboard  this  car  at  the 
time  it  was  kicked  in,  and  for  this  purpose  attempted 
it,  but  owing  to  the  rapid  motion  of  the  car  was  un- 
able to  get  upon  it.  We  believe  that  under  the  cir- 
cumstances as  disclosed  by  this  record,  that  it  was  a 
question  of  fact  for  the  jury  to  determine  whether  or 
not  the  appellee  assumed  the  risk,  and  we  cannot  say 
that  the  conclusion  arrived  at  by  them  is  manifestly 
against  the  weight  of  the  evidence.  The  jury  were 
plainly  told  by  appellant's  eleventh  instruction  that 
if  ** prior  to  the  time  of  plaintiff's  injury,  it  was  not 
customary  in  kicking  a  car  on  track  16  to  have  a  man 
ride  on  the  car  kicked  and  carry  a  lantern  or  light, 
then  and  in  that  case  the  defendant  would  not  be  lia- 
ble for  failure  to  have  a  man  ride  the  car  so  carrying 
a  lantern  or  light. ' '  We  do  not  feel  that  we  would  be 
justified  in  disturbing  the  verdict  on  this  account. 

It  is  next  insisted  by  counsel  that  the  negligence 
charged  is  **for  kicking  it  without  a  man  riding  the 
car,  and  in  kicking  it  at  all  without  knowledge  that 
plaintiff  was  in  a  place  of  danger,"  and  then  follows' 
with  an  argument  that  the  kicking  of  the  car  in  without 
a  switchman  thereon  could  not  be  the  proximate  cause. 
The  question  of  proximate  cause  is  one  of  fact  usually 
to  be  determined  by  the  jury,  unless  there  arises  out 
of  the  evidence  such  a  state  of  facts  as  all  reasonable 
minds  would  agree,  that  the  facts  so  proven  did  not 
constitute  the  proximate  cause.  We  do  not  regard  the 
negligence  charged  in  this  declaration  to  be  limited  as 
above  contended  for  by  counsel  for  appellant. 

The  first  count  charges  negligence  in  kicking  in  the 
car  in  general  terms.  It  is  true  it  also  alleges  that 
they  had  notice  that  the  car  would  strike  the  plaintiff, 
and,  as  we  viow  it,  if  the  negligence  in  kicking  in  the 
car  was  proven  and  no  facts  shown  to  justify  or  ex- 
cuse the  negligent  act  and  the  plaintiff  was  shown  to 
have  been  in  the  exercise  of  due  care,  then  proof  of 
such  negligent  acts,  even  though  all  the  acts  of  negli- 
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gence  alleged  were  not  proven,  would  create  a  liability, 
and  as  we  have  before  said,  the  jury  were  warranted 
in  finding  that  the  kicking  of  the  car  in  under  the  cir- 
cumstances was  of  itself  a  negligent  act  and  would 
tend  to  create  a  liability,  besides  there  was  proof  tend- 
ing to  show  notice  of  the  position  in  which  appellee 
was  at  the  time,  and  the  jury  were  warranted  in  find- 
ing not  only  that  the  defendant  acted  negligently,  but 
that  it  had  notice  of  the  position  in  which  appellee  was 
placed  at  the  time.  At  all  events  we  think  the  ques- 
tion of  the  proximate  cause  was  a  question  of  fact  to 
be  determined  by  the  jury. 

Objection  is  made  to  instruction  No.  4,  which,  after 
defining  the  relation  between  the  Wabash  Railroad 
and  the  Chicago  &  Western  Indiana  Bailroad  Com- 
pany, concluded  by  saying:  **If  you  find  the  defend- 
ant, Edward  B,  Pryor,  receiver  as  aforesaid,  liable 
to  the  plaintiff  in  this  case,  you  are  at  liberty  to  find 
the  defendant,  Chicago  &  Western  Indiana  Railroad 
Company,  also  responsible  to  the  plaintiff  for  the  neg- 
ligence of  said  receiver  or  receivers,  if  you  believe 
any  such  negligence  has  been  proven  in  this  case." 
The  gist  of  this  instruction  was  not  as  to  the  liability 
of  the  Wabash  Bailroad  Company,  but  was  limited  to 
the  circumstances  under  which  the  Chicago  &  Western 
Indiana  Railroad  Company  would  be  liable,  and  the 
objection  urged  is  that  It  did  not  limit  the  negligence 
to  that  charged  in  the  declaration.  It  does  say  that 
said  railroad  company  would  be  responsible  for  the 
negligence  of  the  receivers  but  does  not  pretend  to 
determine  under  what  circumBtances  the  receiver 
would  be  liable.  There  were  other  instructions  defin- 
ing under  what  circumstances  such  liability  would  ex- 
ist and  limiting  it  to  the  averments  of  the  declaration. 

It  is  also  said  that  instruction  No.  5  was  erroneous 
in  this  that  it  was  an  instruction  directing  the  jury  as 
to  the  amount  of  damages  that  plaintiff  was  entitled 
to  receive  and  what  matters  were  to  be  taken  into  con- 
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sideration.  The  first  objection  is  that  there  is  no  evi- 
dence in  this  record  upon  which  to  base  any  damages 
for  future  suffering  and  loss  of  health.  It  does  appear 
from  the  evidence  that  appellee  still  suffers  pain  and 
also  from  the  testimony  of  the  physician  that  he  will 
in  all  probability  have  to  have  a  further  amputation 
of  the  limb  before  he  can  regain  his  health,  and  we 
think  the  instruction  fairly  limits  his  loss  of  time  and 
ability  to  work  after  he  arrived  at  his  majority.  A 
further  criticism  is  made  upon  this  instruction  which 
we  think  is  well  taken,  and  that  is,  that  the  instruction 
fails  to  inform  the  jury  that  under  the  Federal  Em- 
ployers' Liability  Act,  the  plaintiff's  damages,  if  any, 
would  have  to  be  diminiahed  to  the  extent  that  the  plain- 
tiff contributed  to  the  injury  by  his  negligence.  This 
is  clearly  the  law  and  should  have  been  embodied  in 
the  instruction,  and  were  it  not  for  instruction  No.  7, 
given  at  the  request  of  appellant,  would  work  a  re- 
versal of  this  case,  but  instruction  No.  7  tells  the  jury 
that,  ^ '  in  each  count  of  the  declaration  the  plaintiff  has 
alleged  that  at  the  time  he  was  injured  and  immedi- 
ately prior  thereto  he  was  in  the  exercise  of  ordinary 
care  and  caution  for  his  own  safety.  This  is  a  material 
allegation  of  the  declaration  and  each  count  thereof, 
and  if  the  plaintiff  has  failed  to  prove  it  by  a  pre- 
ponderance of  the  evidence,  then  you  should  find  the 
defendants  not  guilty  no  matter  what  your  opinion 
might  be  conoeming  any  other  fact  or  issue  in  the 
case. ' '  The  instructions  must  be  taken  as  a  series  and 
in  the  reading  of  this  in  connection  with  the  others  if 
the  jury  found  that  the  plaintiff  was  not  in  the  exer- 
cise of  due  care  and  caution  for  his  own  safety,  then 
he  could  not  recover,  and  if  the  jury  had  found  such 
to  be  the  fact  the  verdict  would  have  been  for  the  de- 
fendant. If  we  assume,  as  we  are  bound  to  do,  that 
the  jury  followed  the  instructions  as  given  by  the 
court,  we  must  arrive  at  the  conclusion  that  if  f oimd 
the  plaintiff  was  not  guilty  of  contributory  negligence. 
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and,  if  so,  there  would  be  no  reason  for  a  diminishing 
of  the  damages.  While  we  believe  that  this  instruction 
as  given  on  behalf  of  appellant  was  erroneonfl,  yet  it 
was  such  as  to  cure  the  error  of  appellee's  instruc- 
tion, and  we  are  not  inclined  to  reverse  the  case  upon 
the  account  of  this  error. 

It  is  also  claimed  by  counsel  that  the  verdict  is  ex- 
cessive. There  is  nothing  in  this  record  to  show  that 
the  jury  were  influenced  by  passion  or  prejudice,  or 
any  other  cause  than  that  of  rendering  fair  and  just 
compensation  to  the  plaintiff  for  the  injury  sustained, 
and  under  such  circumstances  the  Supreme  Court  of 
this  State  has  repeatedly  held  that  a  reviewing  court 
would  not  have  any  right  to  disturb  the  verdict  on 
account  of  excessive  damages.  The  injury  here  sus- 
tained is  a  serious  one,  renders  the  appellee  a  cripple 
for  life,  liable  to  be  retarded  in  the  prosecution  ot  any 
vocation  he  may  ebooee  to  pursue,  probably  resulting 
in  the  further  loss  of  a  portion  of  his  limb,  and  im- 
peding his  progress  in  life  in  many  ways,  and  we  can- 
not say  that  the  jury  were  unduly  influenced  or  that 
the  verdict  is  excessive.  From  a  careful  consideration 
of  this  record  we  cannot  say  that  the  verdict  is  mani- 
festly against  the  weight  of  the  evidence,  or  that  any 
errors  that  may  have  been  committed  require  a  re- 
versal of  the  case,  and  the  judgment  of  the  lower  court 
is  affirmed. 

Affirmed. 
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L.  T.  Epps  for  use  of  L.  C.  Braaseh,  Appellee,  y.  Illi- 
nois Central  Railroad  Company,  Appellant. 

m 

(Not  to  be  reported  in  fulL) 

Appeal  from  the  City  Court  of  E^ast  St.  Louis;  the  Hon.  Robert 
H.  Flannioan,  Judge,  presiding.  Heard  in  this  court  at  the  OctO' 
ber  term,  1915.    Reversed.    Opinion  filed  April  17,  1916. 

Statement  of  the  Case. 

Garnishee  proceedings  by  L.  T.  Epps  for  the  use 
of  L.  C.  Braasch,  plaintiff,  against  Illinois  Central 
Railroad  Company,  defendant.  From  a  judgment  for 
plaintiff,  defendant  appeals. 

Kbameb,  Kbameb  &  Campbell,  W.  H.  Hebenstbeit 
and  B.  H.  Wiechebt,  for  appellant ;  John  G.  Dbbnnan, 
of  counsel. 

No  appearance  for  appellee. 

Mb.  Justice  MoBbidb  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Deeision. 

1.  Gabnishment,  §  100* — when  evidence  inauijflcient  to  sustain 
judgment.  In  garnishment  proceedings  where  the  testimony  was 
conflicting  as  to  whether  the  garnishee  was  indebted  to  the  judg- 
ment debtor  or  had  the  latter  in  its  employ,  evidence  held  insufli- 
cient  to  sustain  the  Judgment. 

2.  Garnishment,  §  45* — when  court  no  jurisdiction  of  action  to 
garnishee  wages  earned  outside  State.  Under  Hurd's  Rev.  St,  1911, 
ch.  62,  sec.  34a  (J.  &  A.  If  5965),  a  court  has  no  Jurisdiction  of  an 
action  to  garnishee  wages  earned  outside  of  the  State  in  the  ab- 
sence of  personal  service  of  process  on  the  original  debtor. 
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Thomas  Kearney   and   Henry  Becker,  Appellees,   t. 

Charles  Webb,  Appellant. 

1.  CoNTBACTS,  I  157* — when  no  recovery  may  be  had  on  illegal 
contract.  The  general  rule  is  that  a  contract  made  in  violation  of 
a  statute  Is  void,  and  when  a  plaintiff  cannot  establish  his  cause 
of  action  without  relying  upon  the  illegal  contract  he  cannot  recover. 

2.  Gaming — when  gaming  house  proprietor  may  not  recover  from 
8tate*8  Attorney  money  seized  in  raid.  Money  furnished  by  a  pro- 
prietor of  a  gaming  house  to  his  employees  for  use  at  gaming  tables 
which  was  seized  by  officers  at  the  time  of  making  a  raid  on  the 
house  and  is  in  the  possession  of  the  State's  Attorney  may  not  be 
recovered  in  an  action  by  such  proprietor  against  the  State's  Attor- 
ney. 

Appeal  from  the  Circuit  Court  of  St  Clair  county;  the  Hon. 
Qeobge  a.  Crow,  Judge,  presiding.  Heard  in  this  court  at  the  Octo- 
ber term,  1915.    Reversed.    Opinion  filed  April  17,  1916. 

Dan  McGlynn  and  T.  M.  Webb,  for  appellant. 
^  C.  E.  Chambeblin  and  Louis  Klinqel,  for  appellees. 

Mb.  Justice  McBride  delivered  the  opinion  of  the 
court. 

It  appears  from  the  record  in  this  case  that  on  and 
prior  to  January  18,  1913,  appellees  were  engaged  in 
conducting  a  gaming  house  in  the  City  of  East  St. 
Louis,  wherein  craps  and  other  gambling  games  were 
played  by  divers  persons,  in  violation  of  the  statute 
of  Illinois.  The  appellees  did  not  operate  the  gaming 
room  in  person  but  had  in  its  employ  John  Schneider, 
John  Maguire  and  a  man  by  the  name  of  Rosenberg 
who  had  charge  of  the  gaming  tables  and  operated 
them  for  appellees.  On  the  date  aforesaid  appellees 
gave  to  these  employees  the  amount  of  $1,600  in  silver, 
contained  in  three  sacks,  to  be  used  by  them  *  *  To  bank 
the  games.''    The  employees  had  been  engaged  in  the 
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game  at  this  time  for  an  hour  or  more  and  quite  a 
number  of  persons  were  there  also  betting  upon  the 
game*  The  evidence  shows  that  the  bets  ran  from 
twenty-five  cents  to  four  dollars ;  that  dtb*ing  the  time 
the  game  had  been  in  operation  the  employees  had 
lost  about  $60  of  the  money  furnished  them  by  appel- 
lec^s.  About  this  time  a  raid  was  made  by  th«  poliee 
officers,  under  the  direetioti  of  the  State's  Attorney 
of  St.  Qair  county,  upon  this  gaming  house  and  the 
tables  and  other  paraphernalia  used  in  conducting  the 
game  and  the  money  that  had  been  furnished  by  ap- 
pellees to  its  employees  was  seized  by  the  police  officers 
and  the  money  delivered  to  the  State's  Attorney,  the 
appellant  in  this  suit,  who  counted  it  and  found  it  to 
amount  to  $1,536.75.  This  money  was  taken  in  charge 
by  appellant  and  has  been  retained  by  him  from  that 
day  to  the  ptiesent  time.  The  appellees  were  fined  for 
a  violation  of  the  criminal  code  and  paid  their  fiines, 
and  thereafter  this  suit  was  instituted  by  them  to  re- 
cover this  money  from  the  appellant. 

The  case  was  tried  in  th^  Cinsuit  Court  of  St.  Clair 
county,  and  at  the  close  of  all  of  the  evidence  upon 
motion  of  the  plaintiff  the  court  directed  that  a  verdict 
be  returned  in  favor  of  the  plaintiffs  for  the  said 
amouilt  of  $1,536.75,  and  judgment  rendered  therefor, 
and  it  is  S6ug^t  by  this  appeal  to  reverse  the  judg- 
ment of  the  court.  The  declaration  filed  consisted  of 
the  common  counts,  and  to  this  defendant  filed  the 
plea  of  general  issue. 

There  is  not  much  dispute  as  to  the  principal  facts 
involved  in  this  case,  and  as  to  the  facts  that  are  in 
dispute  we  regard  them  a.s  unimportant  in  the  deter- 
mination of  the  issue.  It  appears  clearly  from  the 
evidence  that  the  money  here  sought  to  be  recovered 
was  furnished  l^  appellees  to  their  employees  to  be 
used  by  them  in  operating  a  gaming  house,  and  it  is 
contended  by  counsel  for  appellant  that  inasmuch  as 
the  money  was  furnished  by  appellees  for  an  unlawful 
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purpose  and  to  be  uscm}  in  violation  of  the  criminal  code 
that  the  appellees  are  prohibited,  becanse  of  public 
policy,  from  having  the  aid  of  the  oonrta  to  enforce  a 
return  of  this  money.    It  has  been  often  decided  by  the 
Supreme  Court  of  this  State,  and  seems  to  be  the 
policy  of  most  of  the  States,  that  money  furnished  to 
be  used  in  gambling,  or  for  the  making  of  bets,  wagers 
or  gaming  purposes  cannot  be  recovered  by  a  suit  at 
law.    In  the  case  of  Shaffner  v,  Pinchback,  133  HI.  410, 
where  two  men  had  contributed  $1,000  each  to  a  fund 
to  be  used  in  a  bookmaldng  business  at  a  horse  race,  it 
was  sought  by  Shaffner  to  recover  $1,000  of  this 
money»  but  the  court  upon  the  trial  instructed  the  jury 
that  if  they  believed  from  the  evidence  the  parties  to 
the  suit  eaA  contributed  $1,000  for  the  purjMise  of 
betting  and  wagering  on  horse  races  that  the  plaintiff 
could  not  recover,  and  the  Supreme  Court  in  passing 
upon  this  says :    ^  ^  They  were,  in  respect  to  such  busi- 
ness, tn  pari  delictQ,  and  the  law  will  refuse  its  aid  to 
assist  either,  but  ^vill  leave  them  in  the  positions  in 
which  they  have  placed  themselves.    Plaintiff  in  error 
having  embarked  his  money  in  an  enterprise  prohib- 
ited alike  by  the  statute,  by  good  consdenee  and  by  pub- 
lic policy,  placed  himself  and  his  money  outside  of  the 
pale  of  the  law,  and  if  he  has  been  despoiled  by  the 
failure  of  his  associate  to  account  for  the  funds  placed 
in  Ma  hands  for  the  purpose  of  carrying  on  the  unlaw- 
ful business,  then  both  good  morals  and  public  policy 
require  that  the  law  should  not  aid  him.'* 

''The  general  rule  of  law  is,  that  a  contract  made 
in  violation  of  a  statute  is  void,  and  that  when  a  plain- 
tiff cannot  establish  his  cause  of  action  without  rely- 
ing upon  the  illegal  contract  he  cannot  recover.  •  ♦  • 
'  *  One  who  has  parted  with  his  property  under  a  con- 
tract which  is  against  public  policy  cannot  maintain 
replevin  for  it  The  law  will  leave  the  parties  in  the 
situation  in  which  they  have  placed  themselves." 
Bishop  V,  Americim  Preservers'  Co.,  157  111.  284. 
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In  the  case  last  above  referred  to  the  court  in  the 
opinion  refers  and  quotes  approvingly  from  the  case 
of  Hutchins  v.  Weldin,  114  Ind.  80,  as  follows:  **The 
law  in  such  a  case  will  leave  the  parties  just  where  it 
finds  them.  If  the  contract  has  not  been  executed,  it 
will  not  be  enforced;  if  it  has  been  executed,  the 
law  will  not  extend  relief.  Where  a  contract  void  as 
against  sound  morals  or  public  policy  has  been  fully 
executed  by  both  parties,  and  suit  brought  under,  upon 
or  against  such  contract,  potior  est  conditio  defenden- 
tis."  **Each  party  is  left  precisely  where  he  is  found 
at  the  time  of  the  controversy  to  bear  the  burden  of  his 
own  abandonment  of  his  duty  to  the  law  of  his  coun- 
try.''   (Story  on  Agency  (8th  Ed.)  sec.  195.) 

Indeed  it  is  conceded  by  counsel  for  appellee  upon 
the  argument  in  this  case,  that  if  this  were  a  suit  by 
appellees  against  its  employees  to  recover  back  the 
money  furnished  that  the  action  would  not  lie.  But 
they  insist  that  where  a  third  party,  as  the  State's  At- 
torney in  this  case,  has  obtained  the  money,  that  this 
rule  cannot  be  invoked,  and  the  action  will  lie.  The 
difficulty  about  that  position,  as  we  see  it  is,  that  the 
rule  as  laid  down  by  the  authorities  is  directed  at  and 
prohibits  persons  who  have  engaged  in  the  furnishing 
of  means  under  such  conditions  from  having  any  right 
of  action  in  the  courts,  and  that  by  the  act  of  furnish- 
ing the  money  for  an  unlawful  purpose  they  are  placed 
without  the  paJe  of  the  courts  and  cannot  have  the  aid 
of  the  courts  to  recover  their  money. 

It  is  also  claimed  by  Counsel  that  the  Supreme  Court 
in  the  case  of  Glennon  v,  Britton,  155  111.  243,  in  speak- 
ing of  property  of  this  character,  says:  '*If  it  is  of 
the  obnoxious  class  which  the  law  condemns,  it  is  very 
doubtful  if  it  can  be  deemed  the  subject  of  property 
or  any  one  the  owner  of  it.  If,  on  the  other  hand,  it  be 
harmless  and  moral,  or  not  of  the  class  to  be  con- 
demned and  destroyed,  it  can  be  restored  to  the  party 
from  whom  it  was  taken,  and  no  one  be  injured  bv  the 
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proceedings. ' '  And  then  insists,  as  we  think  properly, 
^^t  money  is  of  that  class  that  cannot  be  destroyed. 
It  would  be  unlawful  to  destroy  it,  as  it  is  of  itself 
harmless.  One  of  the  difficulties  of  the  contention  of 
counsel  upon  this  point  is,  that  the  persons  from  whom 
^^^  money  was  taken  are  not  seeking  to  recover  in 
this  suit. 

It  is  also  contended  that  this  money  does  not  belong 
to  the  State's  Attorney  but  in  equity  and  justice  be- 
'^^gs  to  the  appellees,  and  insisted  that  as  the  State's 
^ttorney  has  no  title  or  right  to  retain  this  money 
J^^*  an  action  at  law  is  given  to  appellees  because  of 
,  ^  ^act  that  they  are  the  real  owners,  and  many  au- 
^^^tVVies  are  cited  in  support  of  this  proposition  of 
\!8W  and  to  the  effect  that  where  one  person  has  money 
Justly  belonging  to  another  that  such  other  can  insti- 
tute a  suit  at  law  and  recover  therefor,  even  though 
no  privity  of  parties  exist.    This  we  believe  to  be  a 
correct  interpretation  of  the  law  in  proper  cases,  but 
the  difficulty  in  this  case  is  not  in  the  right  of  action 
but  in  the  right  of  appellees  to  bring  the  action.    The 
appellees,  as  above  stated,  are  without  a  right  of  ac- 
tion in  the  courts  to  recover  this  money  that  they  had 
parted  with  for  an  unlawful  purpose ;  to  make  it  clear, 
the  appellees  are  prohibited  by  law  from  having  the 
aid  of  the  courts  to  restore  them  to  their  rights  as  to 
this  money,  and  so  far  as  the  appellees  are  concerned 
we  can  see  no  reason  why  the  courts  would  aid  them 
any  more  readily   to   recover   the  money   from    the 
State's  Attorney  than  it  would  to  recover  it  from  the 
employees,  as  the  same  principle  would  apply  in  one 
case  as  it  does  in  the  other,  that  is,  that  the  appellees 
are  deprived  of  the  use  of  the  courts  for  the  purpose 
of  enforcing  such  claims. 

We  are  of  the  opinion  that  the  trial  judge  over- 
looked the  fact  that  appellees  were  by  their  conduct 
foreclosed  from  using  the  courts  to  recover  money  fur- 
nished by  them  to  be  used  at  gaming,  and  that  the 
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court  erred  in  direoting  a  verdict  for  the  plaintiff, 
and  the  jndg;ment  of  the  lower  court  is  reversed  and 
the  cause  remanded. 

Reversed  and  remanded. 


i*^ 


ASOtnOKlL  OFXKTOlf. 


Per  Curiam.  Upon  farther  consideration  of  this 
case,  and  in  view  of  the  fact  that  there  is  no  contro- 
versy concerning  the  controlling  facts,  and  as  the 
judgment  heretofore  rendered  at  the  present  term  of 
this  court  is  based  entirely  upon  its  application  of  the 
law  to  the  uncontroverted  facts,  the  judgment  in  this 
case  will  be  reversed  but  the  cause  will  not  be  remand- 
ed, and  the  opinion  heretofore  filed  is  modified  to  that 
extent 

Reversed. 
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Apfellee« 
(N^t  to  be  reported  in  full.) 

App^l  from  tbe  Citjr  Court  of  FSast  St  Louis;  the  Hon,  W.  M. 
Vand]eventeb,  Judge,  preeldlog.  Heard  in  tliis  court  aX  the  Octot>er 
term,  1016.    Affirmed.    Opinion  filed  April  17,  1916. 

Statement  of  the  Case. 

Bill  by  Prosper  J.  Soucy,  oomplainwit,  against  Jar 
cob  Rothschild,  defendant,  for  a  mechanic's  lien.  From 
a  judgment  for  complainant,  the  complainant  appeals 
and  defendant  assigns  cross-errors. 

It  appeared  that  in  the  fall  of  1914,  defendant  was 
about  to  erect  a  dwelling  and  storeroom  on  the  prem- 
ises owned  by  him  in  East  St.  Louis,  in  which  there 
would  be  required  a  considerable  amount  of  plumbing. 
Sam  Jones,  a  friend  of  Paul  Meeker,  recommended  to 
defendant  that  he  employ  Mr.  Meeker  to  do  this  work. 
Meeker  called  upon  defendant  and  talked  with  him 
about  his  plumbing,  and,  as  he  claimed,  told  defend- 
ant that  complainant  was  interested  with  him  in  the 
plumbing  business,  and  estimates  were  submitted  by 
Meeker  to  defendant  upon  his  work  of  plumbing ;  that 
before  the  contract  was  entered  into  Meeker  and  de- 
fendant had  a  further  conversation  in  which  Meeker 
agreed  to  purchase  some  clothing  of  defendant  if  he 
obtained  tiiis  contract,  and  the  contract  was  awarded 
to  Paul  Meeker  on  September  10,  1914,  and  a  written 
contract  was  then  prepared  and  signed  by  Paul  Meeker 
and  the  defendant,  by  which  contract  it  was  provided 
that  Meeker  was  to  do  the  plumbing  for  defendant  and 
have  it  completed  by  the  1st  of  December,  1914;  that 
it  was  to  be  performed  in  a  good,  substantial  and 
workmanlike  manner,  and  in  conformity  with  the  plane 
and  spedfications  made  by  the  architects*     It  was 
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furtiier  provided  in  said  contract  '*that  should  the 
party  of  the  second  part  fail  to  have  the  work  finished 
on  or  before  the  time  above  specified,  December  1, 
1914,  he  shall  pay  to  or  allow  the  party  of  the  first 
part  the  sum  of  two  dollars  for  each  and  every  day 
thereafter  that  said  work  shall  remain  incomplete," 
and  the  price  stipulated  to  be  paid  for  the  work  was 
$1,050.  MeekefT  entered  upon  the  performance  of  this 
contract,  but  did  not  complete  the  work  by  December 
1st.  Prior  to  the  filing  of  the  bill  by  complainant,  de- 
fendant secured  a  loan  upon  said  premises  for  the 
amount  of  $4,000,  and  $902  was  held  by  the  mortgagee 
for  the  payment  of  the  plumbing,  and  afterwards,  by 
the  consent  of  all  persons  interested,  $500  was  paid  by 
the  mortgagee  to  the  plaintiff.  Complainant  claimed 
that  there  was  extra  work  done  and  an  allowance  was 
made  to  him  for  a  small  amount  for  extra  work.  It 
was  further  contended  by  complainant  that  while  the 
contract  for  the  performance  of  this  work  was  signed 
by  Meeker  in  his  individual  name,  that  the  contract 
was,  in  fact,  entered  into  by  him  for  the  East  St.  Louis 
Plumbing  and  Heating  Company  owned  by  the  com- 
plainant. Defendant  claimed  that  his  contract  was 
solely  with  Meeker  and  that  he  was  entitled  to  credit 
for  the  clothing  purchased  by  Meeker  and  also  for 
damages  for  hot  completing  the  work  within  the  time 
specified  in  the  contract. 

The  evidence  was  conflicting  as  to  whether  defend- 
ant had  knowledge  of  the  partnership  of  Meeker  with 
complainant.  Meeker  started  the  work,  but  the  eon- 
tract  was  assigned  to  complainant  and  he  completed  it. 

After  Meeker  had  left  the  work  of  plumbing  and 
defendant  knew  that  the  contract  had  been  assigned 
to  complainant,  and  on  March  22,  1915,  defendant 
wrote  complainant  a  letter  in  which  he  stated:  **If 
this  work  is  not  completed  as  provided  under  said  con- 
tract within  a  reasonable  time,  I  shall  secure  someone 
else  to  complete  said  work,  and  the  costs  thereby  in- 
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curred  from  s^id  contract  shall  be  deducted  from  said 
contract  price  of  $1,050,"  complainant  immediately 
sent  his  men  to  do  what  was  necessary  to  complete  the 
contract,  and,  as  he  contended,  did  complete  it.  On 
several  occasions  defendant  stated  that  he  was  ready 
and  willing  to  pay  the  contract  price  if  they  would 
deduct  the  $105  for  the  clothing,  and  when  he  made 
his  answer  he  did  not  set  up  and  claim  that  complain- 
ant was  owing  or  that  there  should  be  deducted  from 
the  contract  price  this  or  any  other  amount. 

In  addition  to  this,  when  defendant  made  his  loan  he 
provided  a  fund  of  $902  and  left  same  in  the  hands  of 
the  mortgagee  to  pay  the  plumbing  bill,  and  took  pos 
session  of  the  house  without  at  any  time  making  any 
claim  for  such  damages  until  during  the  trial  of  this 
suit. 

W.  L.  CoLEY,  for  appellant. 

E.  J.  Vbelie,  for  appellee ;  C.  B.  Thomas,  of  counsel. 

Mr,  Justice  MoBrtoe  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Building  and  construction  contracts,  §  103* — when  evidence 
sufficient  to  show  contract  with  member  of  partnership  individually. 
On  a  bill  to  foreclose  a  mechanic's  lien  where  defendant  claimed 
that  he  entered  Into  a  plumbing  contract  with  a  third  person  in- 
dividually and  not  with  the  partnership  of  which  complainant  and 
such  third  person  were  members,  where  the  evidence  was  conflicting, 
evidence  held  sufficient  to  sustain  a  finding  that  defendant  believed 
he  was  contracting  with  such  third  person  individually  and  that 
according  to  such  contract  the  expense  of  certain  merchandise  sold 
by  defendant  to  such  third  person  was  to  be  deducted  from  the  con- 
tract price. 

2.  Appeal  and  error,  |  1414* — when  finding  of  trial  court  not 
disturbed  as  against  weight  of  evidence.    A  finding  of  a  trial  court 

*8c«  Illinois  NotM  Digest,  Volt.  XI  to  XV,  and  CnmalatlTo  Quarterly,  same 
topic  and  loction  number. 
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will  not  b«  ^isturted  as  agttnst  the  weight  of  the  ^vitaiee  wbuve 
there  la  some  evidence  to  sustain  It 

8.  Building  Ain>  oonsteuctioit  contracts,  f  49* — when  provUian 
for  HqiUitaed  damcffet  for  delay  in  fInUhing  building  contract 
waived.  ▲  proviBlon  in  a  bulldini:  censlruetlon  contract  for  the  pay- 
ment of  a  certain  sum  for  eadli  day  of  delay  In  C(»Bpleting  the  con- 
tract as  liquidated  danM«ee  la  walyed,  where,  after  an  aaalgiuneot  of 
the  contract  to  a  third  person,  complainant,  with  knowledge  of  de- 
fendant, as  owner  the  latt^  wrote  a  letter  to  complainant  that  If  the 
work  was  not  eompleted  within  a  reasonable  time  defendant  would 
procure  some  one  elae  to  do  the  work  and  the  ooata  would  be  de- 
ducted from  the  contract  price,  and  complainant  completed  the 
work,  and  defendant  repeatedly  offered  to  settle  if  complainant 
would  deduct  the  amount  of  merchandise  purchased  by  the  original 
contractor,  which  was  to  be  deducted  under  the  terms  of  the  orig- 
inal contract,  and  defendant  failed  to  set  up  In  his  answer  that 
complainant  owed  him  any  amount  which  should  be  deducted,  and, 
when  he  made  a  loan  he  left  monny  with  the  mortgakee  to  pay  tJie 
bill,  and  he  took  possession  of  the  premises  and  made  no  claim  for 
damages  until  the  trial  of  the  suit 

4.  Appeal  and  ebrou,  |  1383* — when  action  of  chancellor  in  ap- 
portioning costs  not  reviewed.  The  chancellor  may  apportion  costs 
in  an  equitable  action  where  complainant  recoYers  only  part  of  his 
claim,  and  his  apportionment  will  not  be  disturbed  unless  it  to  of 
such  a  character  as  to  be  offensive  and  manifestly  unjust 

5.  Costs,  {  19* — when  chancellor  did  not  abuse  discreHon  in  ap- 
portionment of  costs.  The  chancellor  did  not  abuse  his  discretion 
in  apportioning  the  costs  between  complainant  and  defendant  In  an 
action  to  foreclose  a  mechanic's  lien,  where  defendant  had  offered 
to  settle  upon  deduction  of  a  sum  that  be  waa  legally  entitled  to  de- 
duct under  the  terms  of  the  contract  with  complainant's  assignor 
and  complainant  recoYered  the  amount  of  the  contract  lees  such  de- 
duction. , 

•Sm  nibiota  Ntftes  mswie,  Ttto.  XI  to  XT.  end  DrmwhMf 
tople  and  section 
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Hester   PHnean,  Adminlstratflx,  Appellant^  y,  OeH« 

tralia  Coal  Gompany,  Appellee. 

(Not  to  be  reported  In  fall.) 

Appeal  from  the  Circuit  Court  of  Marlon  county;  tbe  Hon. 
TKOitAft  M.  Jferr,  Judge»  presiding.  Hoard  In  this  court  at  the  Octo- 
ber term,  1916.    Affirmed.    Opinion  filed  April  17,  ldl6. 

Statement  of  the  Caee. 

Action  by  Hester  Duncan,  administratrix  of  the  es- 
tate of  Waverly  Duncan,  deceased,  plaintiff,  against 
Centralia  Coal  Company,  defendant,  to  recover  dam- 
ages for  death  of  plaintiff's  decedent  while  working  in 
defendant's  coal  mine.  From  a  judgment  for  defend- 
ant on  a  directed  verdict,  plaintiff  appeals. 

Defendant  operated  a  coal  mine  near  Centralia,  nil* 
nois,  and  there  were  used  in  connection  witk.tbe  opera- 
tion of  such  mine  four  tracks,  and  they  appeared  to 
have  been  located  with  what  is  called  the  run  around 
track  on  the  west,  the  egg  track  next  to  it  on  the  east, 
the  lump  track  next  and  the  screening  track  next. 
They  were  all  located  west  of  the  hoisting  shaft.  The 
run  around  track  was  used  for  the  purpose  of  supply- 
ing the  mines  with  cars  to  be  loaded,  and  at  the  time 
in  question  they  had  been  engaged  in  loading  a  car  of 
lump  coal  which  was  standing  upon  the  lump  track. 
The  business  of  the  decedent  was  to  trim  the  car  after 
it  was  loaded.  He  threw  off  the  refuse  matter  between 
the  tracks,  and  then  afterwards  it  became  his  duty  to 
take  this  refuse  matter  and  throw  it  on  what  was  called 
the  dump  west  of  the  run  around  track.  The  cars  on 
the  run  around  track  were  operated  by  means  of  a 
cable  working  over  a  drum  moved  by  an  engine  and 
called  a  car  puller.  On  the  day  in  question  this  car 
puller  was  operated  by  the  superintendent  of  the  mine. 
The  injury  happened  south  of  the  mine  where  there 
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was  an  up  grade  to  the  mine.  After  the  deceased  had 
thrown  off  the  refuse  matter  from  the  car  he  then 
took  a  wheelbarrow,  picked  up  this  refuse  matter 
between  the  egg  and  lump  tracks  and  began  wheeling 
it  out  upon  the  wheelbarrow,  running  it  forward  until 
he  reached  the  egg  track,  and  then  turned  backward 
and  pulled  the  wheelbarrow  over  the  egg  track,  and 
had  just  pulled  it  over  the  east  rail  of  the  run  around 
track  when  the  car  struck  him  and  killed  him.  It  also 
appeared  that  two  of  the  witnesses  had  attempted  to 
warn  him  of  the  approach  of  the  car  by  hallooing  at 
him. 

The  declaration  alleged:  **That  it  was  the  duty  of 
the  defendant  to  furnish  the  plaintiff's  decedent  with 
a  reasonably  safe  place  in  which  to  work  and  to  exer- 
cise reasonable  care  to  give  him  notice  and  warning 
of  the  approach  of  any  cars  upon  or  along  said  side 
track  or  switch  track,  so  as  not  to  endanger  the  life 
of  the  plaintiff's  decedent  or  to  render  his  working 
place  unsafe.  Yet  the  said  defendant  did  not  regard 
its  duty  in  that  behalf  but  on  the  contrary  negligently 
and  carelessly  moved  and  operated  the  said  cars  upon 
and  over  the  said  side  track  or  switch  track  without 
giving  to  the  plaintiff's  decedent  any  notice  or  warn- 
ing of  the  approach  of  said  cars;  whereby  and  by 
means  whereof  while  plaintiff's  decedent  was  working 
pursuant  to  his  employment  and  crossing  the  said  track 
the  said  car,  without  any  notice  or  warning  to  the 
plaintiff's  decedent,  ran  to,  against,  upon  and  over 
the  deceased. ' '  Whereby  he  was  instantly  killed.  The 
declaration  also  alleged  that  the  defendant  had  elected 
not  to  operate  its  mine  under  the  compensation  act. 

It  appeared  from  the  evidence  of  all  of  the  witnesses 
that  the  mine  at  the  time  of  the  injury  was  being 
operated  in  the  usual  and  customary  way;  that  the 
machinery  was  in  good  repair,  that  the  roadbed  was 
in  a  safe  condition,  that  the  car  at  this  time  was  being 
hauled  by  this  car  puller  in  the  usual  way,  and  that  the 
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deceased  was  engaged  in  his  usual  employment  and  in 
the  usual  manner.  The  deceased  had  been  at  work 
there  at  this  same  business  for  about  one  year,  knew 
all  about  the  movements  of  the  cars,  and  knew  that 
they  were  moved  without  notice  or  warning. 

L.  B.  Skippes  and  Chabi^es  H.  Holt,  for  appellant 

BuNDY  &  Wham  and  Nolbman  &  Smith,  for  appellee. 

Mb.  Justice  McBbide  delivered  the  opinion  of  the 
court. 


Abstract  of  the  Deeision. 

1.  Mines  and  minebals,  |  80* — when  duty  of  avmer  to  furnish 
employees  with  rectsonahly  safe  place  to  work.    It  is  tbe  duty  of  the 
mine  owner  to  furnish  his  employees  with  a  reasonably  safe  place  ^ 
to  work. 

2.  WoBKMEif'B  Compensation  Act,  |  2* — when  assumed  risk  and 
contributory  negligence  no  defense  in  action  at  common  law.  The 
right  of  the  representative  of  a  deceased  employee  to  recover  in  an 
action  at  law  for  the  employee's  death  against  a  master  who  has 
elected  not  to  operate  his  mine  under  the  Workmen's  Compensation 
Act  cannot  be  defeated  by  reason  of  any  contributory  negligence 
or  assumed  risk*  of  deceased. 

3.  Mines  and  kinebals,  |  107* — when  no  duty  devolves  upon 
mine  owner  to  warn  experienced  employee  of  danger.  In  the  ab- 
sence of  a  statute  no  duty  devolves  upon  a  mine  owner  to  give  warn- 
ing to  an  experienced  employee,  engaged  in  wheeling  refuse  from 
a  loaded  car  over  an  intermediate  track  and  across  a  switch  track, 
of  the  movement  of  an  empty  car  on  the  switch  track,  which  was 
used  to  supply  the  mine  with  cars  to  be  loaded  and  which  cars 
were  operated  by  means  of  a  cable  working  over  a  drum  moved  by 
an  engine,  where  the  mine  at  the  time  of  the  injury  to  the  em- 
ployee by  a  car  on  the  switch  track  is  operated  in  the  usual  way. 
and  the  track  and  machinery  are  in  good  condition,  and  there  are 
no  exceptional  circumstances  necessitating  a  warning  In  the  par- 
ticular case. 

•8c«  nilDois  NotM  DisMt,  Volt.  XI  to  XV,  And  Cumulative  Ouaiterly, 
topic  and  ■oetion  uumbor. 
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4.  Mines  and  minerals,  |  185* — when  verdict  properly  directed. 
A  yerdict  is  properly  directed  for  the  defendant  In  an  action  by  the 
representative  of  an  employee  for  the  employee's  death,  where  the 
duty  to  give  warning  to  deceased  of  a  movement  of  a  car,  and  negli- 
gence in  operation  which  are  the  hasis  of  the  action,  are  not  ahown 
to  exist 


Etta  Jane  Johnson,  Appellee,  t.  Charles  E.  Hnll  and 

Harry  Bedfearn,  Appellants. 

(Not  to  be  reported  in  fnll.) 

Appeal  from  the  Circuit  Court  of  Marion  county;  the  Hon. 
Thomas  M.  Jmr,  Judge,  presiding.  Heard  in  this  court  at  the  Octo- 
ber term,  1915.  Affirmed.  Opinion  filed  April  17,  1916.  Rehearing 
denied  Bfay  25, 1916. 


Statement  of  the  Case. 

Action  by  Etta  Jane  Johnson,  plaintiff,  against 
Charles  E.  Hull  and  Harry  Redfearn,  defendants,  for 
damages  for  personal  injuries  due  to  the  collision  of 
defendant  Hull's  automobile,  which  was  operated  by 
defendant  Redfearn  as  servant  of  defendant  Hull, 
with  plaintiff's  buggy.  From  a  judgment  for  plain- 
tiff for  eight  hundred  dollars,  defendant  Hull  appeals. 

Each  count  of  the  declaration  charged  that  on  the 
date  of  the  injury,  defendant  Hull  was  the  owner  of 
and  conducting  a  garage,  in  the  City  of  Salem ;  that  he 
owned  divers  automobiles  which  he  let  for  hire  and 
reward ;  that  he  had  in  his  employ  the  defendant  Harry 
Redfearn  as  a  driver  of  said  automobiles,  and  on  the 
date  in  question  he  let  for  hire  one  certain  automobile, 
and  furnished  as  a  driver  thereof  the  defendant  Red- 
fearn.   The  only  plea  filed  was  the  general  issue. 

^See  niinoU  NotM  Di^Mt,  Volt.  XI  to  XT,  and  Cnmiilattve  Qoartorly, 
topic  mm!  ■oetioB  number. 
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There  was  evidence  tending  to  show  that  defendant 
Hull  was  operating  a  garage  in  the  City  of  Salem ;  that 
he  kept  and  used  automobiles  therein  for  livery  pur- 
poses ;  that  Bedf earn  was  a  licensed  chauffeur ;  that  he 
was  in  the  employ  of  defendant  Hull,  worked  about 
the  garage,  also  as  a  driver  of  cars  used  for  livery 
purposes;  that  as  a  part  of  the  terms  of  his  employ- 
ment, Bedfeam  had  a  right  to  have  and  use  an  auto- 
mobile of  defendant  Hull,  two  evenings  of  each  week; 
that  the  automobile  in  the  collision  belonged  to  defend- 
ant Hull  and  was  driven  by  Bedfeam;  that  at  the 
time  of  the  accident,  Bedf  earn  was  using  the  car  for 
livery  purposes,  carrying  passengers  for  hire,  and  re- 
ceivcKi  pay  for  such  services ;  that  in  the  collision  the 
car  was  damaged  and  Bedfeam  immediately  there- 
after obtained  another  car  belonging  to  defendant 
Hull,  and  took  plaintiff  to  her  home  in  the  country; 
that  after  this   collision,   the   owner   of  the   buggy 
brought  suit  for  damages  against  defendants  Hull  and 
Bedfeam  before  a  justice,  recovered  a  judgment,  and 
that  judgment  was  paid  by  defendant  Hull ;  that  when 
spoken  to  about  this  accident,  and  in  reference  to  a 
settlement  with  plaintiff,  defendant  Hull  stated  in  sub- 
stance that  he  would  have  to  see  Dick  (meaning  Bed- 
'earn)  and  find  out  how  it  occurred,  and  if  it  was  his 
(Bedfeam 's)  fault,  they  had  better  settle  the  matter. 

C&A^LBs  H.  Holt,  for  appellants. 

"•  Ej,  Mbbritt  and  Kagy  &  Vandbbvobt,  for  appellee. 

^^-    Justice  MgBbide  delivered  the  opinion  of  the 
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Abstract  of  the  Deeision. 

1.  Plbading,  f  889* — what  constitutes  matter  of  inducement  not 
traversed  dy  general  issue.  An  allegation  in  a  declaration  in  an 
action  against  the  owner  of  an  automobile  and  his  servant  for  dam- 
ages for  personal  injuries  alleged  to  be  due  to  the  negligent  drlYlng 
of  the  automobile  by  the  servant,  that  one  defendant  was  in  the 
employ  of  the  other  is  mere  matter  of  Inducement  and  is  not  tim- 
versed  by  the  general  issue,  and  is  consequently  admitted. 

2.  Plbadiito,  fi  889* — how  question  of  relation  of  master  and 
servant  raised  by  defendant.  The  issue  sjb  to  relationship  of  mas- 
ter and  servant  between  two  parties  defendant  should  be  raised  by 
a  special  plea. 

3.  Automobiles  and  gasaobs,  fi  2* — when  question  whether  rela- 
tionship of  fiUMter  and  servant  existed  and  whether  servant  acted 
iDithin  scope  of  authority  for  jury.  In  an  action  for  damages  for  per- 
sonal injuries  against  a  garage  proprietor  and  his  alleged  servant 
for  damages  for  personal  injuries  due  to  the  collision  of  an  auto- 
mobile owned  by  the  alleged  master  and  driven  by  the  alleged  serv- 
ant, held  that  under  conflicting  evidence  that  the  question  whether 
the  relationship  of  master  and  servant  existed  at  the  time  of  the 
accident  and  whether  the  alleged  servant  acted  within  the  scope  of 
his  authority  was  for  the  jury. 

4.  INBTBUCTIONS,  fi  1266* — When  party  may  not  complain  of  favor- 
able instructions.  A  party  cannot  complain  of  instructions  for  the 
adverse  party  which  are  more  favorable  to  him  than  to  the  adverse 
party. 

6.  iNBTBucnoNS,  fi  120* — when  instruction  not  in  conformity  with 
issues  properly  refused.  A  requested  instruction  not  in  conformity 
with  the  issues  is  properly  refused. 

6.  Instbuctions,  $  161* — when  requested  instruction  embodied  in 
given  instructions  properly  refused.  A  requested  instruction  covered 
by  the  main  charge  is  properly  refused. 

7.  Appeal  anu  ebbob,  fi  1633* — when  improper  remarks  of  counsel 
harmless  error.  Improper  remarks  of  counsel  are  harmless  error 
where  withdrawn  after  objection,  and  the  trial  court  instructs  the 
jury  to  disregard  them. 

•See  fUlnoia  Notes  DIffeat,  Volt.  XI  to  XT,  aad  CnmvbittTe  QoaHeflx.  MM* 
topic  aad  MetloB  nnmlMr. 
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George  Hippard  et  aL,  Appellants,  y.  George  C.  Bebhan, 

Administrator,  Appellee. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  St  Clair  county;  the  Hon. 
Georoc  a.  Cbow,  Judge,  presiding.  Heard  in  this  court  at  the  Octo- 
ber term,  1915.    Affirmed.    Opinion  filed  April  17,  1916. 

Statement  of  the  Case. 

Bill  by  George  C.  Bebhan,  administrator  de  bonis 
non  with  will  annexed  of  the  estate  of  Phillip  John 
Onndlachy  deceased,  complainant,  against  George  Hip- 
pard, Elizabeth  A.  Hippard  and  Adam  Karr,  defend- 
ants, to  foreclose  a  mortgage.  From  a  judgment  for 
complainant  of  foreclosure  and  for  appointment  of  a 
receiver,  defendants  appeal. 

On  April  25,  1902,  the  defendants  executed  to  Phil- 
lip John  Gundlach  two  notes  each  for  the  amount  of 
$2,500,  due  one  year  after  date  and  bearing  interest 
at  the  rate  of  five  and  one-half  per  cent,  per  annum, 
payable  semiannually,  and  to  secure  the  payment  of 
said  notes  executed  the  mortgage  in  question.  It  ap- 
pears that  on  October  28,  1902,  April  25,  1903,  October 
25,  1903,  April  25,  1904,  October  25,  1904,  April  25, 

1905,  January  22,  1906,  April  25,  1906,  October  25, 

1906,  April  25,  1907,  October  25,  1907,  AprU  25,  1908 
and  October  25,  1908,  the  amount  of  $68.25  was  paid 
at  each  of  said  times  upon  each  of  said  notes,  and  in- 
dorsed thereon  as  interest  paid.  It  also  appeared  that 
Phillip  John  Gundlach  kept  a  book  in  which  he  entered 
his  notes  and  these  payments  appear  upon  said  book  as 
having  been  made  at  the  time  indorsed  upon  the  notes. 
A  further  payment  was  made  on  May  28, 1909,  but  this 
was  entered  by  Sophia  Gundlach,  at  the  direction  of 
Phillip  John  Gundlach.  Phillip  John  Gundlach  died 
July  1,  1909,  leaving  a  last  will  and  testament,  and 
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appointed  his  sons  Jacob,  Jr.  and  Phillip  as  executors, 
both  of  whom  died  during  the  year  1913,  and  on  Jan- 
uary 3,  1914,  letters  testamentary  were  issued  to 
George  C.  Eebhan,  and  this  suit  of  foreclosure  was 
commenced  on  March  31,  1914. 

It  appeared  that  the  lands  described  in  said  mort- 
gage were  in  two  separate  tracts,  one  of  which  be- 
longed to  Elizabeth  A.  Hippard  and  one  to  George 
Hippard,  and  that  said  lands  were  sold  and  trans- 
ferred by  the  said  Hippards  to  Adam  Karr.  It  further 
appeared  that  at  the  several  times  of  payment  of  in- 
terest above  mentioned  being  made,  Phillip  John 
Gundlach  made  a  certificate  of  deposit  and  placed  the 
amount  each  time  to  his  credit  in  the  Belleville  Sav- 
ings Bank,  and  upon  the  same,  or  the  next  day,  the 
checks  so  placed  to  his  credit  were  cleared  at  the  Belle- 
ville Bank  and  Trust  Company,  and  charged  to  the 
account  of  George  Hippard,  the  Hippard  Grocery  Com- 
pany or  the  Vulcan  Coal  and  Mining  Company,  and 
that  the  checks  were  afterwards  surrendered  by  this 
bank  to  the  parties  drawing  them. 

In  many  cases  the  exact  amount  was  charged  to  the 
account  of  one  or  the  other  of  these  parties;  and  in 
other  cases  where  the  checks  that  were  cleared  by  the 
Belleville  Bank  and  Trust  Company  were  more  than 
three  in  number,  they  were  lumped  together  and  ap- 
pear charged  in  a  large  sum.  On  January  27,  1906, 
the  account  of  Phillip  John  Gundlach  was  credited  in 
the  Belleville  Savings  Bank  with  $137.50,  and  on  the 
same  day  George  Hippard  was  charged  with  $137.50 
upon  his  account  with  the  Belleville  Bank  and  Trust 
Company,  and  on  May  5, 1906,  a  like  sum  was  credited 
to  the  account  of  Phillip  John  Gundlach  and  charged  to 
the  account  of  George  Hippard,  and  the  checks  with 
which  George  Hippard  was  charged  were  surrendered 
to  him  by  the  Belleville  Bank  and  Trust  Company. 
The  date  and  amount  of  these  checks  corresponded 
with  the  date  and  amount  indorsed  upon  the  notes  as 
interest  paid. 
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Notice  was  given  the  defendants  to  produce  these 
chjecks  in  evidence  but  they  failed  to  do  so.  The  Hip- 
pard Grocery  Company  was  owned  by  George  Hippard 
and  his  wife,  Elizabeth  A.  Hippard,  and  George  Hip- 
pard was  president  and  Elizabeth  A.  Hippard  secre- 
tary of  the  Vulcan  Coal  and  Mining  Company  from 
1905. 

B.  W.  EopiEQUBT,  for  appellants. 

ScHAEFEB  &  Kbugeb^  f  or  appellee. 

Mb.  Justice  MoBbide  delivered  the  opinion  of  the 
court 

Abstraet  of  the  Deeision. 

1.  MoBTGAOEBS,  {  433* — When  running  of  statute  of  limitations  on 
mortgage  tolled  hy  payment  on  note.  Where  a  payment  has  been 
made  upon  a  note  by  the  maker  thereof,  or  by  hia  authority,  the  stat- 
ute of  limitations  wiU  not  run  against  the  mortgage  securing  the 
note  until  the  lapse  of  ten  years  after  the  payment 

2.  MoBTGAGiB,  fi  433* — when  running  of  statute  of  limitations  on 
mortgage  tolled.  The  mere  indorsement  of  payments  by  debtor  on 
notes  secured  by  mortgage  by  the  creditor  without  some  affirmative 
act  or  authorization  by  the  debtor  is  insufficient  to  toll  the  statute 
of  limitations  on  the  mortgage. 

3.  Evidence,  fi  40* — what  is  effect  of  unexcused  failure  to  produce 
material  documentary  evidence.  The  failure  of  the  defendant  in  an 
action  to  foreclose  a  mortgage  to  produce  checks,  the  dates  of  which 
correspond  with  the  dates  of  alleged  payments  on  a  note  claimed  by 
defendant  to  be  unauthorized  credits  not  tolling  the  statute  of  limi- 
tations on  the  note  and  mortgage,  warrants  the  presumption  that 
the  production  thereof  would  be  unfavorable  to  the  defendant. 

4.  Payment,  fi  29* — when  evidence  sufficient  to  show  authorized 
application  of  interest  on  note.  On  a  bill  to  foreclose  a  mortgage, 
the  defense  to  which  was  barred  by  the  statute  of  limitations,  but 
where  it  appeared  that  payments  of  interest  were  indorsed  upon  the 
note  within  ten  years  of  the  date  of  the  commencement  of  the  action 
at  the  time  that  checks  were  given  by  defendant  for  such  amounts 
and  deposits  for  such  amounts  made  in  a  bank  by  the  creditor,  evi- 

■a^^^^^B^^^  -^^m n.ii —    — ■ -  -^  I    ■  ■      ^   ,_ 

•See  niinols  Note*  DlBMt,  Volt.  XI  to  XV,  and  ComulatlTo  Quartorlr,  ■muo 
topto 
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dence  held  sufficient  to  show  that  the  payments  were  made  by  de- 
fendants to  pay  the  interest  on  the  note. 

6.  MoBTQAOES,  i  433* — when  Uen  of  mortgage  kepi  alive  hy  pay- 
ments hy  one  joint  debtor  enforceable  against  mortgaged  premAses. 
While  a  personal  payment  on  a  Joint  and  several  note  by  one  of  two 
Joint  debtors  without  the  consent  or  knowledge  of  the  other  will  not 
operate  to  bind  the  other  so  as  to  authorize  a  new  promise  taking 
the  case  out  of  the  statute  of  limitations,  still  a  mortgage  given  to 
secure  such  a  note  will  operate  as  a  lien  on  the  mortgaged  prem- 
ises so  long  as  the  payments  of  the  note  may  be  enforced  against 
either  Joint  debtor  and  until  the  debt  is  extinguished,  and  it  is 
immaterial  that  one  of  the  mortgaged  ti^cts  belonged  to  one  debtor 
and  the  other  to  the  other  debtor. 

6.  Appeal  and  ebbob,  fi  1327* — when  presumed  th€U  court  heard 
evidence  authorizing  appointm^ent  of  receiver.  Where  a  decree  au- 
thorizes the  appointment  of  a  receiver,  it  will  be  presumed  that  the 
trial  court  heard  evidence  authorizing  his  appointment,  especially 
in  absence  of  the  showing  of  a  reason  why  the  court  erred  in  the 
appointment. 

7.  Appeal  and  ebbob,  {  1414* — when  finding  of  court  not  dis- 
turbed as  against  weight  of  evidence,  A  finding  of  a  trial  court  will 
not  be  disturbed  as  against  the  weight  of  evidence  where  it  is  sup- 
ported by  clear  evidence. 


•See  nilnoU  Notes  Dlse«t»  VoU.  XI  to  ILV,  and  CumalatlTo  Quarterlj, 
topio  and  section  number. 
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The  People  of  the  State  of  Illinois  ex  rel.  Elijah  H. 
Marteeny  et  al..  Appellees^  y.  Martin  Henn,  Town 
Clerk,  Appellant. 

Roads  and  bbidoes,  8  243* — when  petition  far  special  election  for 
return  to  old  system  of  three  highway  commissioners  m4iy  he  made. 
Under  the  Roads  and  Bridges  Act  of  1913,  art.  9,  sees.  159,  166  [Cal. 
111.  St  Supp.  1916.  n  10,000  (159),  10,000  (106)],  where  a  town  has 
adopted  the  system  of  one  highway  commissioner,  a  petition  for  a 
special  election  for  a  return  to  the  old  system  of  three  highway 
con^issioners  may  be  made  at  any  time,  and  it  is  not  necessary 
that  the  period  of  three  years  referred  to  in  the  prior  section  ex- 
pire, as  such  limitation  refers  only  to  a  new  election  of  a  single 
highway  commissioner. 

Appeal  fnsm  the  Circuit  Court  of  Jefferson  county;  the  Hon. 
Chaxles  H.  MniJCB»  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1916.    Aflirmed.    Opinion  filed  April  17,  1916. 

G.  L.  Ore  and  Conrad  Schul,  for  appellant;  Wil- 
liam H.  Green,  of  cotmsel. 

JoBii  F.  Watson,  for  appellees;  G.  Gale  Gilbert 
and  Robert  M.  Farthing,  of  counsel. 

Mr.  Justice  McBride  delivered  the  opinion  of  the 
(Jonrt. 

It  appears  from  the  record  in  this  case  that  the 
county  of  Jefferson  is  under  township  organization, 
and  that  on  March  3,  1914,  the  Town  of  Mt.  Vernon  in 
said  county  held  an  election  and  adopted  the  single 
highway  commissioner  system,  as  provided  in  article 
9  of  an  Act  entitled :  *  *  An  Act  to  revise  the  law  in  re- 
lation to  Boads  and  Bridges,*'  approved  June  27, 1913 
[Cal.  ni.  St.  Supp.  1916,  ^  10,000  (158)  et  seq.] ;  that 
at  the  annual  town  election  held  in  said  town  in  April, 
1914,  the  voters  thereof  elected  one  highway  commis- 

•See  niinols  Notes  Dic««t,  Ydto.  XI  to  XV,  and  CumolattT*  Qnartwly, 
tfpto  and  MotloB  number. 
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sioner,  as  provided  by  said  article.  It  further  appears 
that  thereafter  and  on  about  November  18,  1914,  a 
petition  addressed  to  Martin  Henn,  town  clerk  of  the 
Town  of  Mt.  Vernon,  signed  by  more  than  two  hundred 
persons  alleging  that  they  were  legal  voters  of  said 
town,  requested  said  Henn  to  call  a  special  election  for 
the  purpose  of  submitting  to  the  electors  of  said  town 
the  proposition  for  withdrawing  from  the  single  high- 
way commissioner  system  heretofore  adopted,  and 
returning  to  the  general  provisions  of  said  act.  This 
l)etition  together  with  two  others,  containing  one  hu|i- 
dred  persons  alleging  that  they  were  legal  voters,  were 
filed  with  said  town  clerk  on  November  20,  1914,  re- 
questing such  election  to  be  called. 

The  said  town  derk  refused  to  call  such  election  as 
petitioned  for,  and  thereupon  Joel  F.  Watson,  State's 
Attorney  of  Jefferson  county,  and  Elijah  Marteeny, 
C.  F.  Burke  and  others,  filed  a  petition  to  the  April 
term,  1915,  of  the  Circuit  Court  of  Jefferson  county, 
setting  forth  the  foregoing  facts,  and  asked  that  a 
mandamus  issue  directed  to  the  said  Martin  Henn  as 
town  clerk,  commanding  him  forthwith  to  call  a  spe- 
cial election  and  post  notices  thereof  as  required  by 
statute,  for  the  purpose  of  submitting  to  the  voters  of 
the  said  town  said  proposition.  The  defendant,  Mar- 
tin Henn,  town  clerk  as  aforesaid,  filed  a  demurrer  to 
the  said  petition,  which  demurrer  was  overruled  by 
the  Circuit  Court,  and  judgment  rendered  thereon  in 
favor  of  petitioners,  and  ordered  the  writ  of  man- 
damus to  issue,  to  which  order  of  the  court  the  defend- 
ant excepted,  and  appeals  to  this  court  to  reverse  such 
judgment. 

It  is  contended  by  counsel  for  appellant  that  inas- 
much as  the  question  of  the  adoption  of  the  provisions 
of  article  9  [Cal.  111.  St.  Supp.  1916,  ^  10,000  (158) 
et  seq.]  was  submitted  to  the  legal  voters  of  the  Town 
of  Mt.  Vernon  on  March  3, 1914,  and  that  the  voters  at 
such  election  adopted  the  single  highway  commissioner 
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system  and  elected  a  single  highway  commissioner  at 
the  annual  town  meeting,  that  the  question  of  return- 
ing to  the  system  of  electing  three  highway  commis- 
sioners could  not  be  again  submitted  to  the  legal 
voters  of  the  town  within  three  years  from  the  adop- 
tion of  such  system.  The  determination  of  this  ques- 
tion depends  upon  a  construction  of  the  several  sections 
of  article  9  of  **An  Act  to  Be  vise  the  Law  in  Rela- 
tion to  Boads  and  Bridges/'  approved  June  27, 
1913.  [Cal.  111.  St.  Supp.  1916,  ^  10,000  (158)  et  seq.] 
Section  158  of  said  Act  [Cal.  111.  St.  Supp.  1916, 
If  10,000  (158)]  is  as  follows:  **The  provisions  of  this 
article  shall  become  effective  in  any  township  or  road 
district  in  this  State  upon  the  adoption  of  the  same  by 
the  legal  voters  of  such  township  or  road  district  as 
hereinafter  provided,  and  not  otherwise/*  Section 
159  [Cal.  HI.  St.  Supp.  1916,  tf  10,000  (159)]  provides: 
**At  any  time  following  the  passage  and  approval  of 
this  Act  upon  petition  of  not  less  than  twenty-five  of 
the  legal  voters  of  any  township  or  road  district,  the 
town  or  district  clerk  thereof  shall,  within  thirty  days 
thereafter,  call  a  special  election  at  which  there  shall 
be  submitted  to  the  voters  of  such  town  or  road  dis- 
trict the  question  of  having  a  single  highway  commis- 
sioner in  such  township  or  road  district:  Provided, 
however,  that  no  such  election  shall  be  held  within  a 
period  of  thirty  days  next  preceding  any  annual  town 
or  road  district  election,  and  the  elections  for  the  pur- 
poses specified  in  this  section  shall  not  be  held  oftener 
than  once  in  three  years.''  Sections  160  and  161  [Cal. 
HL  St.  Supp.  1916,  HTf  10,000  (160),  10,000  (161)]  pro- 
vide for  the  giving  of  notice  and  the  ballots,  and  sec- 
tion 162  [Cal.  111.  St.  Supp.  1916,  If  10,000  (162)] 
provides:  **If  a  majority  of  the  legal  voters  voting  at 
said  special  election  shall  vote  in  favor  of  the  proposi- 
tion, '  For  Single  Highway  Commissioner  System,'  then 
and  thereafter,  and  until  said  vote  shall  be  reversed 
in  the  manner  hereinafter  provided,  the  provisions  of 
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this  article  shall  be  effective  in  such  township  or  road 
district,  and  in  said  township  or  road  district  there 
shall  be  but  one  highway  commissioner  to  be  elected  as 
hereinafter  provided/'  Section  166  [Cal.  111.  St.  Supp. 
1916,  tf  10,000  (166)]  provides  the  manner  in  which 
such  town  may  withdraw  from  the  provisions  of  this 
article  and  is  as  follows :  *  *  Any  town  or  road  district 
having  adopted  the  provisions  of  this  article  may  with- 
draw from  the  provisions  thereof  and  elect  to  come 
under  the  general  provisions  of  this  Act  whereby  three 
liighway  commissioners  are  provided  for  in  each  town 
or  road  district.  Such  withdrawal  from  the  provisions 
of  this  article  shall  by  the  vote  of  the  legal  voters  of 
such  town  or  district,  and  provisions  therefor  may  be 
inaugurated  by  petition  to  the  town  or  district  clerk, 
in  the  manner  provided  in  section  161  of  this  Act. 
Upon  the  filing  of  such  petition  a  special  election  there- 
for shall  be  called  and  conducted,  and  the  result  there- 
of declared  as  provided  in  sections  161,  162  and  164 
of  this  Act:  Provided,  that  no  such  special  election 
shall  be  held  within  a  period  of  thirty  days  preceding 
the  second  Tuesday  in  April  in  any  year.  At  said 
special  election  the  proposition  petitioned  for  and  sub- 
mitted to  the  voters  shall  be  as  follows:  'For  con- 
tinuing the  single  Highway  Commissioner  System,' 
and  *  Against  continuing  the  single  Highway  Commis- 
sioner System.'  A  majority  of  all  the  voters  voting 
at  such  election  shall  be  required  to  withdraw  such 
town  or  road  district  from  the  provisions  of  this  ar- 
ticle, and  after  any  town  or  district  has  voted  to  with- 
draw from  the  provisions  of  this  article,  no  special 
election  shall  be  called  to  return  to  the  provisions  of 
this  said  article  for  a  period  of  at  least  three  years." 
It  will  be  observed  that  an  election  held  under  sec-, 
tion  159  is  for  the  purpose  of  adopting  the  provisions 
of  article  9  with  reference  to  the  single  highway  com- 
missionership,  and  that  no  other  election  is  referred 
to  in  this  section,  and  the  section  contains  this  limita- 
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tion:  **And  elections  for  purposes  specified  in  this 
section  shall  not  be  held  oftener  than  once  in  three 
years."  This  limitation,  in  our  judgment,  could  not 
be  held  to  apply  to  any  election,  except  the  one  speci- 
fied in  this  particular  section  as  it  contains  specific 
language  limiting  it  to  such  elections  as  are  held  under 
this  section.  Section  166  is  upon  an  entirely  different 
proposition,  towit,  that  of  withdrawing  from  the  pro- 
visions of  this  article,  and  provides  that:  **Any  town 
or  road  district  having  adopted  the  provisions  of  this 
article  may  withdraw  from  the  provisions  thereof  and 
elect  to  come  under  the  general  provisions  of  this  act 
whereby  three  commissioners  of  highways  provided 
for  in  each  town  or  road  district.''  It  then  at  the  con- 
clusion of  the  section  provides  for  a  limitation  upon 
returning  to  the  provisions  of  this  article  and  is  in 
words  as  follows:  **A  majority  of  all  the  voters  vot- 
ing at  such  election  shall  be  required  to  withdraw  such 
town  or  road  district  from  the  provisions  of  this  ar- 
ticle, and  after  any  town  or  district  has  voted  to  with- 
draw from  the  provisions  of  this  article,  no  special 
election  shall  be  called  to  return  to  the  provisions  of 
this  said  article  for  a  period  of  at  least  three  years." 
It  appears  to  us  that  the  Legislature  in  adopting 
this  statute  had  in  mind  that  all  the  towns  within  the 
State  wene  under  the  former  Boad  and  Bridge  Act,  and 
all  had  adopted  and  were  acting  under  the  system  of 
having  three  highway  commissioners,  and  that  it  in- 
tended by  this  article  9,  above  referred  to,  to  give  such 
towns  an  opportunity  to  try  this  single  highway  com- 
missioner system  and  if*  they  were  not  satisfied  with 
it  to  return  to  the  old  system  of  three  highway  com- 
missioners at  any  time  that  the  voters  saw  fit  so  to  do, 
and  for  that  reason  section  166  provided  that  a  peti- 
tion might  be  submitted  for  such  an  election  at  any 
time.  It  seems  to  us  that  the  Circuit  Court  was  clearly 
right  in  overruling  the  defendant's  demurrer  and  in 
ordering  the  writ  of  mandamus,  and  the  judgment  of 
the  lower  court  is  affirmed. 

Affirmed. 
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Mary  E.  Moats^  Appellant^  y.  William  E.  Moore,  Gon- 

seryator,  Appellee. 

1.  CouBTB,  {  95* — when  County  Court  presumed  to  have  jurisdic- 
tion, A  County  Court  Ib  a  court  of  general  Jurisdiction  and  as 
liberal  intendment  must  be  made  In  favor  of  its  jurisdiction  as  of 
the  Circuit  Court. 

2.  Courts,  95* — when  County  Court  presumed  to  have  jurisdic- 
tion of  insanity  proceedings.  It  will  be  presumed  that  a  County 
Court  had  Jurisdiction  both  of  the  person  and  of  the  subject-matter 
in  insanity  proceedings. 

3.  Insane  persons,  fi  10* — when  notice  to  alleged  insane  person 
unnecessary  in  insanity  proceedings.  No  notice  to  an  alleged  insane 
person  is  necessary  In  proceedings  to  determine  sanity  where  the 
person  Is  brought  before  the  court 

4.  Insane  persons,  {  83* — wTien  judgment  of  County  Court  in 
insanity  proceedings  may  not  he  impeached,'  A  Judgment  of  a 
County  Court  in  insanity  proceedings  Imports  verity,  and  it  may 
not  be  Impeached  by  parol  testimony  of  the  clerk  of  the  court 
showing  that  no  notice  was  issued  to  the  alleged  insane  person. 

5.  Insane  persons,  §  73  • — when  question  of  jurisdiction  of  per- 
son in  insanity  proceedings  waived.  The  question  of  the  Jurisdiction 
of  the  person  of  an  alleged  Insane  person  by  a  County  Court  in 
insanity  proceedings  is  waived  where  such  person  since  the  ad- 
judication of  insanity  presents  a  petition  to  the  County  Court  of 
another  county,  her  petition  averring  the  existence  of  an  order  of 
the  County  Court  in  the  insanity  proceedings  declaring  her  insane, 
the  order  of  the  County  Court  appointing  a  certain  person  as  con- 
servator and  asking  that  the  court  take  Jurisdiction  of  the  subject- 
matter  and  compel  such  conservator  to  render  an  account  and  that 
he  be  discharged  as  such  conservator. 

6.  Insane  pftrsons — when  County  Court  has  power  to  call  jury  to 
determine  fitness  of  sane  person  to  care  for  property  in  proceedings 
to  remove  conservator,  A  County  Court  after  a  formerly  insane 
person  has  been  declared  sane  in  habeas  corpus  proceedings,  and  pro- 
ceedings are  taken  to  remove  a  conservator,  has  the  power  to  sum- 
mon a  jury  to  determine  whether  or  not  the  applicant  Is  a  fit  person 
to  have  the  care  of  her  property. 

7.  Insane  persons — when  instruction  in  proceedings  to  remove 
conservator  not  misleading.  In  an  action  by  a  formerly  Insane 
person  who  had  been  declared  sane  in  habeas  corpus  proceedings 

•See  lUinola  Notes  IHcmI,  Vols*  XI  to  ILV,  and  CiimaUiUTe  Qwurlerlr. 
topic  and  tection  nnmbor. 
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to  remove  the  consenrator  of  her  estate,  an  instruction  setting  forth 
the  haheas  corpus  proceedings,  the  finding  of  the  plaintiff  to  he 
sane,  the  rescission  of  the  judgment  of  insanity,  and  further  stating 
that  in  contemplation  of  law  she  was  sane  and  was  Immediately  en- 
titled to  all  her  rights  and  privileges  that  she  had  heen  entitled 
to  before  the  adjudication  of  insanity,  which  was  modified  by  the 
addition  of  the  clause  "unless  other  statutory  causes  are  presented 
and  proven  by  the  evidence  showing  that  the  consenrator  appointed 
by  petitioner  ought  not  to  be  removed,"  held  not  misleading  because 
not  stating  what  the  statutory  causes  referred  to  were,  especially 
where  the  court  stated  in  other  instructions  that  if  plaintiff  was  a 
spendthrift  and  liable  to  waste  her  property  then  the  conservator 
should  not  be  discharged. 

8.  iNSAinE  PE880N8 — 'whcfi  County  Court  ha  }uri$diciU>n  of  tuh- 
ject-^natter  of  proceedings  to  remove  conservator.  Where  a  resident 
of  another  county  files  her  petition  in  the  court  of  the  county  which 
appointed  a  conservator  for  her  estate  while  she  was  insane,  to 
remove  such  conservator  the  County  Court  of  the  latter  county 
acquires  jurisdiction  of  the  subject-matter. 

9.  Appeal  and  ebbob,  {  1408* — when  verdict  not  set  aside  as  un- 
supported by  evidence,  A  verdict  will  not  be  set  aside  on  appeal  as 
unsupported  by  the  evidence  where  there  is  some  evidence  to  support 
it 

Appeal  from  the  Circuit  Court  of  Wayne  county;  the  Hon.  Jnuus 
C.  Kern,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1915.    Affirmed.    Opinion  filed  April  17,  1916. 

J.  B.  Harris  and  W.  T.  Bonham,  for  appellant. 
Creighton  &  Thomas,  for  appellee. 

Mr.  Justice  MoBridb  delivered  the  opinion  of  the 
court. 

This  was  a  proceeding  instituted  by  the  appellant  in 
the  County  Court  of  Wayne  county  to  require  a  settle- 
ment of  the  accounts  of  appellee  as  conservator,  and  to 
order  that  he  be  discharged  as  such.  Judgment  was 
rendered  against  appellant  in  the  County  Court  and 
she  prosecuted  an  appeal  to  the  Circuit  Court  of  said 
county,  where  a  trial  was  had  that  resulted  in  a  judg- 

•See  nilnoU  Notes  DISMt,  Volt.  XI  to  XT.  and  CobhiUiUto  Quarterly, 
topic  and  ■oetlon  nnmbor. 
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ment  against  appellant,  to  reverse  which  she  prose- 
cutes this  appeal. 

It  appears  from  the  record  in  this  case  that  appel- 
lant was  a  resident  of  Wayne  county,  Illinois,  and  that 
early  in  the  year  of  1913  she  became  sick  and  sorely 
afflicted  and  was  taken  to  the  Egyptian  Hospital  at 
Mt.  Vernon,  Illinois,  about  February  7th  for  treatment, 
and  while  undergoing  treatment  her  physical  and  men- 
tal condition  was  such  that  she  became  deranged,  and  on 
the  17th  of  February,  1913,  a  statement  of  lunacy  was 
filed  in  the  County  Court  of  Jefferson  county,  a  medi- 
cal  commission  was  appointed  as  provided  by  statute 
and  an  examination  made  by  such  commission  and  a 
certificate  filed  that  she  was  of  unsound  mind  and 
recommended  that  she  be  committed  to  the  Anna  State 
Hospital.  Thereupon  the  County  Court  of  Jefferson 
county  found  her  to  be  insane  and  ordered  that  she  be 
committed  to  the  Anna  State  Hospital  for  the  insane. 
The  appellant  was  at  that  time  the  owner  of  property 
estimated  at  over  $6,000,  and  the  appellee  filed  a  peti- 
tion in  the  County  Court  of  Wayne  county,  together 
with  a  transcript  of  the  order  of  court  finding  the  ap- 
pellant insane,  and  asked  the  County  Court  of  Wayne 
county  to  appoint  a  conservator  to  take  charge  of  ap- 
pellant's property,  and  on  March  11,  1913,  it  was  or- 
dered and  adjudged  by  sj^id  court  that  the  appellee  be 
appointed  conservator  for  appellant,  and  he  was  re- 
quired to  give  bond  in  the  amount  of  $6,000,  which  was 
given  and  approved  by  the  court  and  letters  of  conser- 
vatorship issued,  and  appellee  has  from  that  time  for- 
ward acted  as  the  conservator  of  appellant. 

It  further  appears  from  the  record  that  the  appel- 
lant remained  in  said  insane  hospital  until  the  11th 
day  of  September,  1914,  at  which  date  one  J.  B.  Harris, 
attorney  for  appellant,  directed  to  William  N.  Butler, 
judge  of  the  Circuit  Court  of  the  First  Circuit,  a  peti- 
tion for  a  writ  of  habeas  corpus.  The  petition  was 
granted  and  made  returnable  on  September  12th,  at 
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which  time  api)ellant  was  taken  before  Judge  Butler 
and  upon  a  hearing  then  had  she  was  adjudged  sane 
and  an  order  entered  to  that  effect.  Whereupon  ap- 
pellant presented  a  copy  of  said  judgment  of  the  Cir- 
cuit Judge  to  the  County  Court  of  Jefferson  county, 
where  the  inquest  was  had,  and  procured  the  said  judg- 
ment of  insanity  to  be  rescinded  and  set  aside.  On  the 
19th  day  of  September,  1914,  the  appellant  filed  her 
petition  in  the  County  Court  of  Wayne  county,  accom- 
panied by  a  certified  copy  of  the  order  of  court  of 
Jefferson  county,  rescinding  the  judgment  of  insanity 
entered  in  the  County  Court  of  Jefferson  county.  Said 
petition  also  alleged  that  the  appellant  had  been  de- 
clared insane  by  the  County  Court  of  Jefferson  county, 
that  the  County  Court  of  Wayne  county  had  appointed 
appellee  conservator ;  that  Judge  Butler  had  adjudged 
appellant  to  be  sane ;  that  the  County  Court  of  Jeffer- 
son coimty  had  set  aside  the  order  heretofore  entered 
declaring  her  insane,  and  copies  of  such  judgments 
and  prooai^ngs  were  made  Exhibits  and  attached  to 
the  said  petition.  Said  petition  asked  that  an  order 
might  be  entered  herein  directing,  **Her  conservator 
William  E.  Moore,  commanding  the  said  William  E. 
Moore  that  the  file  in  this  honorable  court  within  ten 
days  from  this  date  a  full,  complete,  and  verified  report 
of  his  acts  and  doings  as  conservator  of  your  peti- 
tioner, from  the  time  of  his  appointment  to  the  filing 
of  said  report;  that  upon  the  approval  of  said  report 
by  this  honorable  court,  an  order  be  entered  of  record 
herein  discharging  the  said  William  E.  Moore  as  such 
conservator,  and  restoring  your  petitioner  to  her 
rights  as  a  citizen,  and  directing  that  the  said  William 
E.  Moore  immediately  deliver  to  your  petitioner,  or 
to  some  one  thereafter  authorized  by  her,  all  the  prop- 
erty of  your  petitioner  in  his  possession,  custody  or 
control.  *  * 

To  this  petition  the  appellee  filed  an  answer  aver- 
ring that  the  said  Mary  E.  Moats  was  not  a  fit  person 
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to  have  the  care,  custody  and  control  of  her  property, 
for  the  reason  that  she  is  a  person  who  spends  and 
wastes  her  estate,  and  is  a  spendthrift,  and  that  if 
such  property  were  turned  over  to  her  she  would  waste 
the  same  and  expbse  herself  to  want  and  suffering. 
Also  averring  that  J.  B.  Harris,  attorney  for  peti- 
tioner, had  obtained  a  judgment  note  from  appellant 
for  $1,000,  and  that  the  said  J.  B.  Harris  had  since 
that  time  obtained  a  judgment  upon  said  note  against 
her  for  $1,100,  including  an  attorney's  fee  of  $100. 
And  also  avers*  that  the  appellant  was  not  a  bona  fide 
resident  of  Madison  county  but  that  she  was  a  resi- 
dent of  Wayne  county,  and  that  she  had  relatives  and 
property  in  Wayne  county,  and  asks  that  he  be  re- 
tained as  her  conservator  or  that  some  other  suitable 
person  be  appointed  by  the  court  as  her  conservator. 

The  cause  was  tried  by  a  jury  upon  the  petition 
and  answer  as  above  set  forth,  and  the  jury  returned 
a  verdict  for  the  appellee  and  against  the  appellant, 
upon  which  judgment  was  rendered  by  ite  Circuit 
Court  of  Wayne  county. 

Appellant  seeks  to  reverse  this  order  of  court: 
First,  because  the  appellant  was  never  legally  declared 
insane  and  that  no  basis  ever  existed  for  the  appoint- 
ment of  a  conservator. 

It  is  claimed  by  counsel  for  appellant  that  at  the 
time  she  was  adjudged  insane  that  no  notice  was 
served  upon  her  and  that  she  was  not  present  at  the 
time  of  the  adjudication.  While  the  County  Court  of 
Jefferson  county  was  a  court  of  limited  jurisdiction,  it 
was  not  a  court  of  inferior  jurisdiction,  and  was  in- 
vested by  the  Legislature  with  jurisdiction  in  this 
class  of  cases,  and  as  liberal  intendments  will  be  made 
in  favor  of  its  jurisdiction  in  this  class  of  cases  as  will 
be  extended  to  proceedings  in  the  Circuit  Court.  Fecht 
V.  Freeman^  251  111.  84. 

With  reference  to  proceedings  in  the  Circuit  Court, 
our  Supreme  Court  has  said:    **The  decree  contains 
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no  recital  of  notice  to  the  defendants,  either  by  serv- 
ice of  process  or  otherwise ;  but  the  City  Court  of  East 
St.  Louis  is  a  court  of  general  jurisdiction,  and  from 
the  fact  that  it  rendered  the  decree  the  presumption 
arises  that  it  had  jurisdiction  both  as  to  the  subject- 
matter  and  the  parties  to  do  so.  It  is  a  rule  of  uni- 
form application  in  relation  to  superior  courts  or  courts 
of  general  jurisdiction,  that  nothing  is  to  be  presumed 
to  be  out  of  their  jurisdiction  but  that  which  specially 
appears  to  be  so.  Where  the  record  of  a  judgment  or 
decree  is  relied  on  in  a  collateral  proceeding,  jurisdic- 
tion must  be  presumed  in  favor  of  a  court  of  general 
jurisdiction,  although  it  is  not  alleged  and  does  not 
appear  in  the  record."  Horn  v.  Metzger,  234  111.  240. 
We  are  of  the  opinion  that  it  must  be  conclusively  pre- 
sumed that  the  County  Court  being  one  of  general  ju- 
risdiction in  this  class  of  cases  must  be  presumed  to 
have  had  jurisdiction  both  of  the  person  and  the 
subject-matter. 

Counsel,  for  appellant  introduced  the  clerk  of  the 
County  Court  of  Jefferson  county  who  testified  that 
he  did  not  issue  any  notice  and  did  not  know  of  any 
notices  having  been  served.  The  notice  provided  for 
by  statute  is  not  required  if  the  person  alleged  to  be 
insane  shall  be  brought  before  the  court,  and  the  no- 
tice to  be  given  is  such  **As  the  court  shall  direct." 
The  testimony  of  a  witness  cannot,  in  our  judgment, 
be  received  to  contradict  a  record,  and  especially  so  in 
this  class  of  cases,  as  the  appellant  may  have  been 
brought  before  the  court,  and  certainly  was  before  the 
court  and  commission  when  she  was  examined.  It 
would  be  unsafe  to  allow  proceedings  of  this  character 
to  be  set  aside  upon  the  bare  recollections  of  a  witness, 
and  more  especially  so  when  the  witness  could  not  be 
in  a  position  to  know  all  that  transpired.  A  record  of 
this  charai5ter  imports  verity  and  cannot  be  impeached 
by  parol  testimony.  Bishop  v.  Welch,  149  111.  App. 
491. 
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It  further  appears  from  this  record  that  since  the 
appellant  has  been  adjudged  to  be  sane  she  has  pre- 
sented to  the  County  Court  of  Wayne  county  her  pe- 
tition averring  the  existence  of  the  order  of  the  court 
declaring  her  insane,  the  order  of  the  court  appoint- 
ing appellee  as  conservator,  and  asking  the  court  to 
take  jurisdiction  of  the  subject-matter  and  compel  such 
conservator  to  render  an  account,  and  asks  that  he  be 
discharged  as  such  conservator.  We  believe  that  af- 
ter she  has  represented  that  such  judgment  existed 
and  asked  this  court  to  take  jurisdiction  of  the  subject- 
matter  and  to  further  pass  upon  her  rights  between 
her  and  the  appellee,  that  any  question  of  the  jurisdic- 
tion of  her  person  in  these  matters  is  waived.  Bishop 
V.  Welch,  supra;  Quartier  v.  Dowiat,  219  111.  326.  We 
are  of  the  opinion  that  the  court  had  jurisdiction  of 
the  person  and  subject-matter  and  the  judgments  and 
orders  entered  by  it  in  declaring  appellant  insane  and 
appointing  the  conservator,  and  that  the  point  is  not 
well  taken. 

The  second  point  urged  for  reversal  is  that  the 
County  Court  of  Wayne  county  had  no  power  after 
the  hearing  upon  the  habeas  corpus  proceeding,  except 
to  require  a  final  report  from  the  conservator  and  to 
remove  him.  By  section  25,  ch.  85  of  Hurd's  Re- 
vised Statutes  (J.  &  A.  If  7270),  it  is  provided  that 
when  a  patient  **Has  been  discharged  cured,  upon  re- 
ceipt of  such  notice  signed  by  the  superintendent,  the 
judge  shall  enter  an  order  restoring  the  patient  in 
question  to  all  his  rights  as  a  citizen,  and,  if  a  con- 
servator of  his  estate  shall  have  been  appointed,  the 
said  conservator  shall  be  removed. ' '  But  the  provision 
of  the  statute  with  reference  to  the  discharging  of  an 
insane  person  by  a  writ  of  habeas  corpus  is  not  so 
broad.  Section  24  (J.  &  A.  If  7269),  with  reference  to 
hearings  on  habeas  corpus,  says:  *'If  said  person 
shall  be  adjudged  sane,  on  presentation  of  a  certified 
of  said  judgment  to  the  County  Court  where  the 
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inquest  was  had,  such  court  shall  rescind  and  set  aside 
the  judgment  of  insanity/'  It  makes  no  provision 
with  reference  to  the  conservator,  as  the  former  sec- 
tion does;  so  that  nothing  can  l3e  done  under  that 
section  of  the  statute  with  reference  to  the  conservator 
when  discharged  by  the  court  on  a  writ  of  habeas  cor- 
pus, but  by  section  12  of  said  chapter  (J.  &  A.  ][  7257) 
it  is  said:  '*And  if  such  alleged  lunatic  shall  be  ad- 
judged insane,  or  if  it  shall  appear  to  the  court  that 
any  person  has  been  adjudged  insane  by  the  court 
without  application  for  a  conservator  having  been 
made,  and  that  such  lunatic  is  possessed  of  any  estate, 
real,  personal  or  mixed,  and  is  still  insane,  in  either 
case  it  shall  be  lawful  for  the  court,  upon  petition  filed 
for  that  purpose,  to  make  an  appointment  of  a  con- 
servator, upon  the  same  judgment,  without  further 
proceedings,  and  exercise  in  respect  thereto  all  the 
power  contained  in  an  act  entitled,  *An  Act  to  revise 
the  law  in  relation  to  lunatics,  idiots,  drunkards  and 
spendthrifts,'  approved  March  26,  1874,  in  force  July 
1,  1874,  and  all  amendments  thereto.  And  such  con- 
servator shall  perform  the  duties  and  incur  the  liabil- 
ity imposed  upon  such  act,  upon  conservators  appointed 
thereunder."  It  will  be  remembered  that  under  the 
proceedings  in  this  case  that  the  conservator  was  not 
appointed  at  the  time  the  appellant  was  adjudged  to 
be  insane  but  afterwards  and  upon  that  finding.  We 
are  of  the  opinion  that  under  section  37  of  chapter  86 
(J.  &  A.  Tf  7321),  which  provides  that  where  a  conser- 
vator has  been  appointed  thereunder,  "Such  person 
may  apply  to  the  County  Court  of  the  county  in  which 
such  conservator  was  appointed,  to  have  such  con- 
servator removed,  and  the  care  and  control  of  his 
property,  or  so  much  thereof  as  shall  remain,  restored 
to  him.''  Section  39  (J.  &  A.  If  7323)  provides:  "It 
shall  be  the  duty  of  the  court  to  which  any  such  appli- 
cation as  provided  in  the  foregoing  section  is  made, 
on  proof  that  such  conservator  has  been  duly  notified 
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of  such  application,  to  cause  a  jury  to  be  summoned  to 
try  the  question  whether  such  applicant  is  a  fit  person 
to  have  the  care,  custody  and  control  of  his  or  her 
property,  and  if  such  jury  return  in  their  verdict  that 
such  person  is  a  fit  person  to  have  the  control  of  such 
property  as  aforesaid,  then  the  court  shall  enter  an 
order  fully  restoring  such  person  to  all  rights  and 
privileges  enjoyed  before  such  conservator  was  ap- 
pointed." So  that  it  seems  to  us  that  when  the  ques- 
tion was  presented  by  the  petition  of  appellant  asking 
that  the  conservator  be  removed,  that  the  court  had 
the  power  and  it  was  its  duty  to  summon  a  jury  to  de- 
termine whether  or  not  she  was  a  fit  person  to  have 
the  care  of  her  property.  And  this  is  what  the  court 
did.  We  are  not  able  to  say  that  the  court  committed 
any  error  in  so  doing.  Under  the  same  objection  coun- 
sel for  appellant  have  criticised  the  modification  of 
appellant's  instruction  No.  2.  The  instruction,  after 
setting  forth  the  proceedings  of  habeas  corpus  and  the 
finding  of  the  plaintiff  to  be  sane,  and  that  the  judg- 
ment of  insanity  was  rescinded,  then  proceeds  to  in- 
struct the  jury  that  in  contemplation  of  law  she  was 
sane  and  was  immediately  entitled  to  all  her  rights 
and  privileges  that  she  had  been  entitled  to  before 
such  adjudication  of  insanity.  The  court  modified 
this  instruction  by  saying:  ** Unless  other  statutory 
causes  are  presented  and  proven  by  the  evidence,  show- 
ing that  the  conservator  appointed  by  petitioner  ought 
not  to  be  removed.''  The  criticism  upon  this  modifi- 
cation is  that  the  court  failed  to  state  what  the  statu- 
tory causes  were  that  were  referred  to.  It  is  true 
that  the  court  did  not  in  terms  state  the  statutory 
causes  but  it  did  in  other  instructions,  in  substance, 
say  that  if  the  appellant  was  a  spendthrift  and  liable 
to  waste,  etc.,  that  then  the  conservator  could  not  be 
discharged.  We  think  the  jury  were  not  misled  as  to 
what  causes  were  referred  to;  besides  the  instruction 
as  presented  was  not  good  as  it  informed  the  jury  that 
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she  was  entitled  to  all  her  rights  and  privileges  upon 
the  adjudication  made  by  the  County  Court  of  Jeffer- 
son county  setting  aside  its  former  adjudication,  and 
we  have  above  seen  this  is  not  all  that  was  required  to 
be  done. 

The  third  objection  is  that  appellant  was  a  resident 
of  Madison  county  at  the  time  of  this  hearing  and  that 
the  County  Court  of  Wayne  county  never  acquired 
jurisdiction  of  the  subject-matter  because  of  her  resi- 
dence in  Madison  county.  There  was  a  sharp  conflict 
in  the  evidence  as  to  whether  or  not  appellant  was  a 
bona  fide  resident  of  Madison  county,  but  the  con- 
servator was  appointed  in  Wayne  county,  aiid  the 
statute  under  which  appellant  files  his  petition  provides 
that  when  a  person  for  whom  a  conservator  has  been 
appointed  has  been  restored  and  shall  desire  the  care 
and  management  of  their  estate,  "Such  person  may 
apply  to  the  County  Court  of  the  county  in  which 
such  conservator  was  appointed  to  have  such  conser- 
vator removed. ' '  This  is  section  37,  ch.  86 ;  and  section 
39  then  makes  it  the  duty  of  the  court  to  impanel  a 
jury  to  try  the  question  as  to  whether  or  not  such  ap- 
plicant is  a  fit  person  to  have  the  care  and  custody. 
We  are  of  the  opinion  that  when  the  petition  was  filed 
by  appellant  in  the  County  Court  of  Wayne  county 
that  such  court  then  had  jurisdiction  and  power  to 
determine  whether  or  not  she  was  a  fit  person  to  man- 
age her  estate. 

It  is  next  objected  that  the  court  erred  in  the  admis- 
sibility of  testimony  and  that  the  testimony  as  to  her 
ability  to  care  for  and  manage  her  estate  was  not  suf- 
ficient to  warrant  a  verdict.  There  were  a  great  many 
witnesses  testified  as  to  the  ability  and  want  of  ability 
of  the  appellant  to  manage  and  care  for  her  estate, 
but  this  was  purely  a  question  of  fact  to  be  determined 
by  the  jury;  and  as  there  was  evidence  offered  by  ap- 
pellant which  tended  to  show  her  inability  to  care  for 
and  mftjiage  her  estate,  we  do  not  feel  willing  to  dis- 
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tutb  the  verdict  upon  that  account.  It  has  been  said 
by  our  Supreme  Court:  *'As  there  is  some  evidence 
in  this  record  which  fairly  tends  to  support  appellee's 
contention,  this  court  cannot  disturb  that  finding.'* 
Supreme  Lodge  Order  of  Mutual  Protection  v.  Meis- 
ter,  204  lU.  527. 

It  may  be  true  that  the  ruling  of  the  court  on  the 
questions  of  evidence  presented  to  it  upon  the  trial 
may  not  have  been  accurate  in  every  respect,  but  we 
have  not  seen  nor  has  our  attention  been  called  to  any 
reversible  error  that  was  committed  by  the  court  in 
the  admissibility  of  evidence.  '*  While  it  may  be  true 
that  the  ruling  of  the  court  on  questions  of  evidence 
may  not  have  been  technically  accurate  in  every  in- 
stance, yet  we  find  no  such  departure  from  the  estab- 
lished rules  of  evidence  as  would  authorize  a  reversal 
of  the  judgment. ' '    Snyder  v.  Snyder,  142  HI.  60. 

We  cannot  say  that  the  verdict  of  the  jury  in  this 
case  was  manifestly  against  the  weight  of  the  evidence, 
and  unless  we  can  so  say  we  have  no  right  under  re- 
peated rulings  of  this  and  the  Supreme  Court  to  dis- 
turb the  finding  of  the  jury,  and  we  are  not  disposed 
to  disturb  its  finding  in  this  case. 

We  are  of  the  opinion  that  no  reversible  error  was 
committed  by  the  court  in  the  proceedings  herein  and 
the  judgment  of  the  lower  court  is  affirmed. 

Affirmed. 
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Robert  L.  Thomas  and  Lease  Buddlek,  Appellants^  t. 
Sherman  Dodge  et  aL,  Appellees. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Marion  county;  the  Hon. 
Thomas  M.  Jett,  Judge,  presiding.  Heard  In  this  court  at  the  March 
term,  1916.  Reversed  and  remanded  with  directions.  Opinion  filed 
May  4,  1916. 

Statement  of  the  Case. 

This  is  an  appeal  from  a  decree  rendered  by  the 
Circuit  Court  of  Marion  county,  Illinois.  The  appeal 
was  originally  taken  to  the  Supreme  Court  on  the  the- 
ory that  a  freehold  interest  in  real  estate  was  involved, 
but  that  court  at  its  February  term,  1916,  held  that  no 
freehold  was  involved  and  certified  the  same  to  this 
court.    Dodge  v.  Thomas,  272  111.  80. 

A  decree  had  been  rendered  by  the  Circuit  Court  of 
Marion  county  in  the  above  entitled  cause,  and  said 
decree  was  appealed  from  to  the  Supreme  Court,  and 
on  the  hearing  the  decree  of  the  Circuit  Court  was  re- 
versed and  remanded  with  direction  to  the  Circuit 
Court  to  dismiss  the  bill  filed  in  said  cause  as  to  the 
property  known  as  the  hotel  property  for  want  of 
equity.  Dodge  v.  Thomas,  266  111.  76.  When  the  cause 
was  reinstated  in  the  Circuit  Court  the  chancellor  was 
of  the  opinion  that  inasmuch  as  the  Supreme  Court 
had  made  no  mention  of  the  order  dismissing  the  cross- 
bill, that  all  that  he  had  authority  to  do  was  to  dis- 
miss the  original  bill  as  to  the  property  known  as  the 
hotel  property,  and  that  he  had  no  authority  to  pro- 
ceed with  said  cause  under  the  cross-bilL 

Kagy  &  Vandbrvort,  for  appellants. 

Charles  H.  Holt,  for  appellees. 
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Mb.  Justice  Boggs  delivered  the  opinion  of  the  court. 

Abstract  of  the  Deelslon. 

Judgment,  |  439* — when  judgment  dismissing  IHll  without  refer- 
ence to  cross-Hll  not  res  judicata  as  to  rights  under  cross-hiU. 
Where  a  decree  of  a  Circuit  Court  granting  relief  on  a  bill  to  declare 
a  resulting  trust  in  certain  real  estate  and  dismissing  for  want  of 
equity  a  cross-bill  by  claimants  of  an  interest  in  the  property  to 
establish  such  interest  is  reversed  and  remanded  by  the  Supreme 
Court  with  directions  to  dismiss  the  original  bill  but  no  mention 
is  made  of  the  cross-bill,  the  entire  decree  of  the  Circuit  Court  is 
reversed  by  the  Judgment  of  the  Supreme  Court  and  such  decree  is 
not  res  judicata  as  to  the  rights  of  the  cross-complainanta. 


Illinois  Central  Railroad  Company,  Appellant,  t.  N.  S. 

MeDanlel,  Appellee. 

(Not  to  be  reported  in  fuIL) 

Appeal  from  the  Circuit  Court  of  Jasper  county;  the  Hon.  Jambs 
C.  McBride,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.    Affirmed.    Opinion  filed  May  25,  1916. 

Statement  of  the  Case. 

Action  of  forcible  entry  and  detainer  by  Illinois 
Central  Railroad  Company,  plaintiflf,  against  N.  S. 
McDaniel,  defendant,  to  recover  a  plot  of  gronnd  16x 
24  feet  on  which  a  coal  shed  was  located.  From  jndg- 
ment  for  defendant,  plaintiff  appeals. 

It  was  contended  by  plaintiff  that  its  way  lands  in 
Bose  Hill  on  the  west  side  of  the  track,  which  runs 
north  and  south,  consisted  of  a  strip  of  land  90  feet 
wide  and  1,000  feet  long,  beginning  at  the  northeast 
corner  of  the  northwest  quarter  of  the  southeast  quar- 
ter of  section  30,  township  8  north,  range  10  east,  and 
extending  south.    The  coal  shed  in  question  was  758 

*Se«  Illinois  Note*  Digest,  Vols.  XI  to  XY,  and  Cumulntlve  Qnnrterlj, 
topic  and  Motion  nambor. 
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5/10  feet  south  of  the  north  end  of  said  strip  of  land 
and  331^  feet  west  of  the  center  of  its  track. 

The  north  758  5/10  feet  of  said  premises  claimed  by 
plaintiff  as  its  way  lands  on  the  west  of  said  track 
were  located  in  the  Village  of  Rose  Hill.  The  remain- 
der of  said  strip  lay  south  of  the  original  Town  of 
Rose  Hill.  Defendant  did  not  question  the  claim  of 
plaintiff  to  that  pari;  of  said  strip  that  lay  in  said  Vil- 
lage of  Rose  Hill,  but  claimed  that  the  way  lands  of 
said  plaintiff  south  of  said  original  Town  of  Rose  Hill 
were  only  33%  feet  in  width,  and  that  the  coal  shed 
in  question  was  not  on  the  right  of  way  of  plaintiff. 
That  pari;  of  the  strip  claimed  by  plaintiff  as  its  way 
land  which  lay  south  «of  Rose  Hill  was  not  inclosed  by 
a  fence,  but  plaintiff  contended  that  it,  and  those 
through  whom  it  claimed,  had  been  in  possession  of 
said  premises  for  more  than  twenty-five  years. 

Sometime  prior  to  the  institution  of  these  proceed- 
ings, defendant's  coal  shed  was  located  somewhat  east 
and  north  of  its  present  location,  and  as  then  located 
was  partly  on  said  strip  of  33%  feet  adjoining  the 
main  track  of  plaintiff's  right  of  way,  and  which  de- 
fendant conceded  was  a  part  of  plaintiff's  lands. 

Plaintiff  insisted  on  defendant  paying  rent  on  said 
ground,  the  amount  demanded  being  $10.  Defendant 
testified  that  he  stated  to  the  agent  of  plaintiff  that 
a  part  only  of  said  shed  was  on  its  right  of  way,  and 
that  he  was  therefore  willing  to  pay  but  $5.  Plaintiff 
accepted  the  $5  in  settlement  therefor.  Thereafter 
defendant  moved  his  said  shed  west  and  south  so  that 
no  part  of  it  was  on  said  strip  of  33%  feet  imme- 
diately adjoining  the  main  track  of  said  railroad  on 
the  west  and  south  of  said  original  Town  of  Rose  Hill. 

The  evidence  on  this  controveri;ed  question  as  to 
whether  or  not  plaintiff  was  in  possession  of  the  strip 
of  ground  on  which  defendant  removed  his  shed  was 
sharply  conflicting. 
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Geobgb  W.  Fithian,  for  appellant;  John  G.  Dbbn- 
NANy  of  counsel. 

Emeby  Andbews  and  Raymond  G.  Real,  for  appellee. 

Mb.  Justice  Boggs  delivered  the  opinion  of  the  court. 

Abstract  of  the  Decision. 

1.  FoBGiBLB  ENTBT  AiTD  DBTAiiTKB,  |  86* — When  evidcnce  suffldcnt 
to  sustain  finding  tliat  railroad  company  not  in  possession  of  land. 
In  an  action  of  forcible  entry  and  detainer  by  a  railroad  company 
to  recover  possession  of  a  plot  of  land  on  which  a  coal  shed  was 
located,  where  the  evidence  was  conflicting,  it  was  held  sufliclent 
to  sustain  a  finding  that  plaintiff  was  in  possession  of  the  strip  of 
land  on  which  the  shed  was  located. 

2.  FoBciBLB  ENTBT  AND  DETAiNEB,  |  77* — When  deeds  admissible  to 
show  that  occupant  of  land  did  not  taJce  possession  without  title. 
In  an  action  of  forcible  entry  and  detainer  by  a  railroad  company 
to  recover  possession  of  vacant  and  unoccupied  lands,  deeds  of  such 
land  to  defendant  are  admissible  to  show  that  defendant  had  not 
taken  possession  without  title. 

3.  Forcible  bntbt  and  detainee,  |  90* — when  instruction  prop- 
erly modified.  An  Instruction  in  an  action  of  forcible  entry  and  de- 
tainer that  "if  the  Jury  believe  from  a  preponderance  of  the  evidence 
that  the  defendant  entered  wrongfully  and  without  lawful  right  and 
then  kept  the  plaintiff  from  regaining  possession,  it  is  sufficient  to 
sustain  this  action,"  held  properly  modified  by  adding  the  words 
"or  title"  after  the  words  "lawful  right." 

4.  INSTBUCTIONS,  §  126* — whcn  abstract  instruction  properly  re- 
fused. An  instruction  that  is  abstract  in  tarm  and  argumentative 
is  properly  refused. 

5.  Instructions,  S  131* — when  requested  instruction  omitting  es- 
sential element  properly  refused.  A  requested  instruction  omitting 
an  essential  element  of  the  case  is  properly  refused. 

6.  iNSTBycnoNB,  I  19* — when  requested  argumentative  instruc- 
tion properly  refused,  A  requested  Instruction  that  is  argumenta- 
tive and  misleading  Is  properly  refused. 

7.  INSTBUCTIONS,  f  137* — whcn  instruction  presenting  theory  of 
case  proper.  A  party  is  entitled  to  an  instruction  presenting  his 
theory  of  the  case,  if  it  is  supported  by  evidence. 

*Bee  minols  Not««  IMrert,  Vols.  XI  to  XV,  Mid  CvmvlAtlye  Quarterly, 
topic  and  MctloB  nnmlMr. 


CASES 


FIRST  DISTRICT 


APPELLATE  COURTS  OF  ILLINOIS 


DURING  THB  TBAR  1916 


Arthur  S.  Herlgold^  Appellee,  t.  Twentieth  Century 
Theater  &  Amusement  Company,  Appellant. 

Gen.  No.  21,290.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Habbt  P. 
DoLAN,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1916.  Affirmed.  Opinion  filed  April  28,  1916.  Re- 
hearing denied  May  11,  1916.  Certiorari  denied  by  the  Supreme 
Court  (making  opinion  final). 

Statement  of  the  Case. 

Action  of  the  first  class  in  the  Municipal  Court  of 
Chicago  by  Arthur  S.  Marigold,  plaintiflf,  against  Sol 
H.  Goldberg  and  the  Twentieth  Century  Theater  & 
Amusement  Company,  a  corporation,  defendants,  to 
recover  commissions  alleged  to  be  due  him  as  a  real 
estate  broker  for  the  sale  of  premises.  Plaintiff 
claimed  the  sum  of  $2,125,  being  two  and  one-half  per 
cent  of  $85,000,  the  sale  price  of  the  premises.  The 
defendants  entered  a  joint  appearance,  and,  by  an 
agent,  filed  an  affidavit  of  merits  in  which  it  was  stated, 
in  substance,  that  neither  of  them  employed  plaintiff 
to  sell  the  premises  or  agreed  to  pay  him  any  sum  for 
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making  such  sale ;  that  they  were  not  jointly  liable  to 
plaintiff;  that  plaintiff  was  not  the  procuring  cause 
of  the  sale,  in  that  the  premises  were  sold  for  the  de- 
fendant company  by  a  broker  named  Kipper,  to  whom 
it  paid  an  agreed  commission  for  said  sale.  The  cause 
was  tried  before  the  court  without  a  jury.  After  plain- 
tiff's  evidence  in  chief  had  been  heard,  the  cause  was 
dismissed  as  to  the  defendant  Sol  H.  Goldberg,  but  the 
motion  of  the  defendant  company  for  a  finding  in  its 
favor  was  denied.  At  the  conclusion  of  all  the  evi- 
dence the  court  found  the  issues  against  the  defendant 
company  and  assessed  plaintiff's  damages  at  $2,125, 
upon  which  finding  judgment  for  $2,125  against  the 
defendant  company  was  entered.  From  this  judgment 
defendant  company  appeals. 

Blum  &  Blum,  for  appellant. 

John  H.  Coultbb  and  Edgab  L.  Mastebs,  for  ap- 
pellee. 

Mr.  Presiding  Justice  Gridley  delivered  the  opin- 
ion of  the  court. 

Abstraet  of  the  Deelslon. 

1.  CoBPOBATioNB,  §  264* — When  evidence  sufficient  to  show  power 
of  officers  to  bind  company.  In  an  action  against  a  corporation  to 
recover  commissions  on  the  sale  of  real  estate,  where  the  evidence 
shows  that  plaintiff  acted  under  an  agreement  with  the  president 
of  defendant  and  its  secretary,  who  with  two  others  constituted  the 
directors  and  stockholders,  and  that  the  other  two  knew  that  plain- 
tiff was  acting  as  broker  in  the  matter  and  made  no  objection  and 
that  the  contract  of  sale  was  ratified  in  writing  by  all  of  the  direct- 
ors and  stockholders,  it  was  held  that  the  officers  had  authority  to 
bind  defendant  by  employing  plaintiff,  even  though  there  was  no 
resolution  of  the  board  of  directors  authorizing  the  officers  to  do  so. 

2.  Bbokebs,  S  8* — when  evidence  sufficient  to  show  employment  of 
broker  and  agreement  for  commissions.    In  an  action  by  a  broker  to 

*8ee  Illinois  Notes  IMrert,  Vols.  XI  to  XV,  and  CnmuUiUTe  QoMterly,  aaa« 
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recover  commissions,  evidence  examined  and  held  to  show  that 
plaintiff  was  employed  by  defendant  to  act  as  broker  on  its  behalf 
to  bring  about  a  sale  of  the  premises  at  a  specified  price,  and  that 
he  was  to  receive  the  customary  commission  for  his  services. 

3.  BsoKEBS,  §  90* — when  evidence  insufficient  to  show  termination 
of  employment.  In  an  action  by  a  broker  for  commissions,  evidence 
examined  and  held  to  show  that  plaintiff's  employment  was  not 
terminated  nor  abandoned  by  him. 

4.  Brokebs,  S  27* — when  right  to  commission  not  affected.  In  an 
action  by  a  broker  for  commissions  where  the  evidence  shows  that 
plaintiff  first  presented  to  defendant  a  purchaser  who  offered  and 
was  able  to  pay  the  price  fixed  and  who  subsequently  bought  the 
premises  for  that  sum,  his  right  to  his  commission  is  not  affected 
whether  the  purchaser  acted  for  himself  in  purchasing  or  as  agent 
of  a  company  of  which  he  was  the  president  and  controlling  stock- 
holder. 

6.  Bbokkbs,  §  37* — when  evidence  sufficient  to  show  procuring 
cause  of  sale.  In  an  action  by  a  broker  for  commissions,  evidence 
examined  and  held  to  show  that  he  and  not  another  was  the  pro- 
curing cause  of  the  sale  although  he  was  not  present  at  the  execu- 
tion of  the  contract,  and  though  the  amount  of  the  monthly  deferred 
payments  was  greater  than  he  had  offered. 

6.  Bbokers,  f  91* — when  evidence  insufficient  to  show  fraud.  In 
an  action  by  a  broker  for  commissions  on  the  sale  of  realty,  evidence 
examined  as  to  agreement  of  plaintiff  to  divide  commissions  with 
one  of  defendant's  officers  and  held  not  to  show  fraud. 

•See  Dllnols  Notes  Divest,  Vols.  XI  to  XV,  and  CamnlatlTe  Quarterly, 
topic  and  Mctlon  nnmber. 
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Hiram  D.  Wagner  et  aL^  Appellants,  ▼•  H.  H*  Evans 

et  aL,  Appellees. 

Gen.  No.  21,811.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Thomas 
O.  WiNDES,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1915.    Affirmed.    Opinion  filed  April  28,  1916. 

Statement  of  the  Case. 

Hdram  D.  Wagner  and  seventy-seven  other  com- 
plainants, former  bondholders  of  the  Interstate  Inde- 
pendent Telephone  and  Telegraph  Company,  a  New 
Jersey  corporation,  filed  a  bill  in  the  Circnit  Conrt  of 
Cook  county  against  H.  H.  Evans,  B.  E.  Sunny  and 
the  following  corporations :  Chicago  Telephone  Com- 
pany, Central  Union  Telephone  Company,  American 
Telephone  and  Telegraph  Company,  and  the  First 
Trust  and  Savings  Bank  of  Chicago,  defendants.  The 
bill  alleged  inter  alia  that  complainants  had  been 
the  owners  of  778  bonds  of  the  Interstate  Company 
of  the  par  value  of  $778,000,  and  that  they  held  stock  of 
the  Interstate  Company  of  the  par  value  of  $778,000, 
which  stock  had  been  given  them  as  purchasers  of  said 
bonds  * '  as  a  boilus ' ' ;  that  prior  to  the  month  of  June, 
1910,  the  American  Telephone  and  Telegraph  Com- 
pany owned  a  controlling  interest  in  the  capital  stock 
of  the  Chicago  Telephone  Company,  carrying  on  a 
telephone  business  in  Chicago  and  its  suburbs,  and  of 
the  Central  Union  Telephone  Company,  engaged  in 
the  telephone  business  in  Illinois  outside  of  Chicago, 
and  that  said  corporations  are  known  as  *  *  Bell ' '  com- 
panies; that  at  and  prior  to  June,  1910,  the  Inter- 
state Company  was  doing  business  in  certain  named 
cities  in  Illinois  as  a  competitor  of  said  Bell  com- 
panies ;  that  the  defendant  H.  H.  Evans  was  president 
and  a  member  of  the  board  of  directors  of  the  Inter- 
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state  Company  from  its  organization  until  some  time 
in  September,  1910,  and  that  the  defendant  B.  E.  Sun- 
ny was  an  officer  and  director  in  said  Bell  companies ; 
that  prior  to  June,  1910,  the  Interstate  Company's 
business  had  been  steadily  increasing  and  that  it  had 
always  promptly  paid  the  interest  on  its  bonds  and 
promptly  met  all  of  its  obligations;  that  during  the 
months  of  March,  April  and  May,  1910,  said  Bell  com- 
panies, acting  through  Sunny,  and  Sunny  individually, 
"entered  into  a  conspiracy"  with  Evans  to  remove 
the  Interstate  Company  as  a  competitor  and  rival  of 
said  Bell  companies,  and  that  Evans,  '4n  violation 
of  his  trust  and  obligations''  as  an  officer  and  director 
of  the  Interstate  Company  ' '  f radulently  and  unlaw- 
fully" agreed  to  aid  and  assist  Sunny  in  securing  a 
controlling  interest  in  the  Interstate  Company  and  in 
** wrecking"  its  business;  that  they  agreed  among 
themselves  to  ''endeavor  to  depreciate  the  market 
price"  of  the  stock  and  bonds  of  the  Interstate  Com- 
pany so  that  the  same  could  be  procured  at  the  lowest 
possible  price,  that  Evans  should  send  out  letters  and 
circulars  ''calculated  and  adapted  to  depreciate  the 
market  value  of  said  bonds,"  that  when  the  value  of 
the  bonds  had  become  sufficiently  depreciated  the  Bell 
companies  would  purchase  a  majority  of  them,  with 
the  bonus  stock  belonging  thereto,  at  sixty-six  and  two- 
thirds  per  cent,  of  their  face  value,  and  that  upon  the 
consummation  of  said  purchase  the  Bell  companies 
would  pay  Evans  the  difference  between  sixty-six  and 
two-thirds  per  cent,  of  the  par  value  of  said  bonds  and 
whatever  price  was  paid  to  the  holders  thereof ;  that  in 
pursuance  of  the  conspiracy  Evans  caused  to  be  sent 
out  to  complainants  and  other  holders  of  said  bonds 
such  letters  and  circulars,  and  that  as  a  result  "cer- 
tain" complainants  and  "certain"  other  bondholders 
consulted  with  Evans,  and  that  he  "fraudulently"  ex- 
pressed the  opinion  ' '  to  such  of  the  bondholders  as  so 
advised  with  him"  that  any  holder  who  could  sell  his 
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bonds  for  sixty  per  cent,  of  the  par  value  thereof  was 
fortunate,  and  ** falsely  and  fraudulently  represented*' 
that  he  was  willing  to  sell  all  such  bonds  which  he  held 
at  said  price,  and  that  to  ''divers"  complainants  and 
other  bondholders  he  made  ''false  statements''  as  to 
the  financial  and  physical  condition  of  said  Interstate 
Company;  that  the  result  of  Evans'  actions  was  to 
cause  a  "loss  of  confidence"  on  the  part  of  complain- 
ants and  other  bondholders  as  to  the  value  of  said 
bonds  and  as  to  the  financial  soundness  of  the  Inter- 
state Company,  and  to  depreciate  the  market  price  of 
said  bonds;  that  complainants  (except  Bailey  and 
Stromberg),  fearing  a  further  depreciation,  agreed  to 
sell  "and  did  sell"  their  bonds  (together  with  the 
bonus  stock  received  therewith)  for  sixty  per  cent,  of 
their  par  value ;  that  complainant  Bailey  sold  his  bonds 
of  the  par  value  of  $192,000  for  $101,000,  and  com- 
plainant  Stromberg  sold  56  of  his  bonds  for  forty-five 
per  cent,  of  their  par  value  and  44  of  his  bonds  for 
forty-four  and  one-half  per  cent,  of  their  par  value; 
that  in  order  to  secure  these  prices  a  "majority  of 
complainants"  were  obliged  to  and  did  deliver  with 
their  bonds  stock  of  the  Interstate  Company  of  equal 
par  value,  and  that  complainants  delivered  said  bonds 
and  stock  to  the  defendant  First  Trust  and  Savings 
Bank  of  Chicago,  which  had  been  designated  as  the 
place  where  the  same  should  be  deposited,  and  re- 
ceived payment  for  the  "bonds"  at  the  rates  above 
mentioned ;  that  said  bank  received  the  funds  to  make 
said  payments  from  said  Bell  companies  or  from  said 
Sunny,  and  said  bonds,  with  the  bonus  stock  attached, 
were  delivered  by  said  bank  to  said  Bell  companies  or 
Sunny,  acting  in  their  behalf;  that  said  bank  should 
be  required  to  discover  the  source  from  which  it  re- 
ceived said  funds,  and  furnish  all  the  details  of  said 
transactions;  that  complainants,  at  the  times  of  said 
several  deliveries  of  said  bonds  and  stock,  did  not 
know  and  had  no  means  of  ascertaining  who  was  the 
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purchaser  of  the  same,  but  believed  that  the  several 
prices  offered  were  the  prices  which  said  purchaser 
was  paying  therefor;  that  they  did  not  then  know  of 
said  ** conspiracy"  or  of  the  ** fraudulent  and  unlawful 
profit''  resulting  to  said  Evans  as  his  ** reward''  for 
the  carrying  out  of  the  said  conspiracy ;  that,  after  the 
payment  to  complainants  and  *  *  such  other  bondholders 
as  had  deposited  their  bonds,"  there  remained  in  the 
hands  of  said  bank  over  $90,000,  which  had  been  there 
deposited  by  said  purchaser  and  *  *  which  fund  in  equity 
and  good  conscience  belonged  to  and  was  the  property 
of  complainants  and  other  of  said  bondholders";  that 
said  fund  was  ** wrongfully  and  in  fraud  of  the  rights" 
of  complainants  paid  to  Evans  or  to  Sunny  as  their 
reward  for  carrying  out  said  conspiracy;  that  said 
bonds  with  the  bonus  stock  attached,  so  deposited 
with  said  bank,  amounted  to  a  majority  of  the  out- 
standing bonds  and  stock  of  the  Interstate  Company, 
and  that  said  bank  refused  to  accept  or  purchase  any 
more  of  said  bonds  with  said  bonus  stock  attached ; 
that  ''all  of  the  above  acts"  on  the  part  of  Evans, 
Sunny  and  the  Bell  companies  were  done  in  pursuance 
of  a  ''false  and  fraudulent  purpose,  design  and  con- 
spiracy ' '  to  secure  control  of  the  Interstate  Company, 
to  wreck  and  destroy  its  properties  and  business,  to 
"cheat  and  defraud"  complainants  out  of  a  large  part 
of  the  real  market  value  of  said  bonds,  towit,  the  dif- 
ference between  sixty-six  and  two-tbirds  per  cent,  of 
the  par  value  of  same  and  the  amount  actually  received 
,  by  complainants  therefor,  and  to  forever  destroy  said 
Interstate  Company  as  a  competitor  of  said  Bell  com- 
panies; that  all  of  the  defendants  had  notice  that 
Evans,  as  president  and  director  of  the  Interstate 
Company,  was  a  "trustee"  of  the  property  and  assets 
of  said  company  for  the  benefit  of  the  owners  of  said 
bonds ;  that  the  price  paid  f (tr  said  bonds  was  less  than 
the  reasonable  market  value  thereof  prior  to  the  time 
of  said  several  acts  done  by  Evans,  that  complainants 
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and  other  of  the  holders  thereof  were  ** induced*'  to 
accept  a  price  below  said  sixty-six  and  two-thirds  per 
cent,  of  the  par  value  thereof  solely  by  reason  of  the 
'* false  and  fraudulent  acts  and  representations"  of  said 
Evans  and  that  they  were  *' wholly  ignorant"  of  said 
conspiracy;  that  **said  agreement"  made  by  Evans 
with  Sunny  of  the  Bell  companies  was  in  violation 
of  his  obligations  and  duties  as  an  officer  and  director 
of  the  Interstate  Company  and  of  the  ** trust  relation" 
which  he  bore  to  complainants  as  *' creditors"  of  said 
company,  and  that  said  fund  of  $90,000  ought  in  equity 
and  good  conscience  to  be  decreed  '*a  trust  fund"  in 
the  hands  of  Evans,  and  such  other  defendants  as  par- 
ticipated in  the  distribution  thereof,  and  be  held  for 
the  benefit  of  complainants  and  such  other  bondholders 
as  may  be  entitled  thereto ;  that  complainants  did  not 
know  until  after  said  sales  of  the  bonds  that  said  Sun- 
ny and  the  Bell  companies  were  interested  in  the  trans- 
actions; and  that  none  of  complainants  was  in  any 
manner  a  party  to  said  * '  unlawful  conspiracy  and  com- 
bination," and  had  no  knowledge  thereof  until  after 
said  delivery  of  said  bonds  by  them  as  aforesaid. 

The  bill  prayed  for  a  discovery  as  to  the  ''transac- 
tions, contracts  and  agreements"  involved  in  the  pur- 
chase of  the  bonds,  what  moneys  were  paid  therefor, 
and  by  whom  and  where ;  asked  for  the  production  of 
all  writings,  checks  and  receipts  relating  thereto ;  that 
said  bank  be  required  to  disclose  the  source  from  which 
it  received  said  fund  with  which  payment  for  said 
bonds  was  made,  and  to  whom  was  paid  the  balance 
of  the  fund  remaining  after  the  payments  to  com- 
plainants and  others  for  said  bonds;  that  Evans  and 
Sunny  account  for  the  amount  received  on  account  of 
the  purchase  price  of  the  bonds  from  the  other  defend- 
ants, and  that  they,  and  such  other  defendants  as  par- 
ticipated in  the  fund,  be  inquired  to  pay  to  complain- 
ants, and  such  others  similarly  situated  as  may  join  in 
this  bill,  the  proportionate  share  due  each  of  said  fund, 
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and  interest  on  such  shares,  and  that  Evans  and  Sunny 
be  decreed  to  have  held  such  sums  as  trustees  for  com- 
plainants and  such  others,  and  be  compelled  to  make 
distribution,  etc. 

Each  of  the  defendants  severally  filed  a  general  and 
special  demurrer  to  the  bill,  and  on  November  4,  1914, 
the  court  entered  an  order  sustaining  said  demurrers, 
and  each  of  them,  and  giving  leave  to  complainants 
to  file  an  amended  bill  within  ten  days.    The  court  held 
as  grounds  for  sustaining  said  demurrers:    (1)    That 
the  allegations  of  the  bill  as  to  a  conspiracy  between 
the  defendants,  or  certain  of  them,  are  too  uncertain, 
indefinite  and  insufficient  to  support  any  decree;  (2) 
that  the  allegations  of  fraud  and  deceit  are  too  general 
and  too  indefinite  to  constitute  a  ground  for  equitable 
jurisdiction;  (3)  that  the  bill  is  multifarious;  (4)  that 
the  several  complainants,  if  they  have  any  cause  of 
action  at  all,  have  an  adequate  and  appropriate  reme- 
dy at  law;  (5)  that  complainants  cannot  invoke  the 
aid  of  a  court  of  equity  on  the  ground  of  a  multiplicity 
of  suits,  because  it  appears  from  the  bill  that  if  com- 
plamants  have  any  cause  of  action  each  will  be  afforded 
an  entire   adequate   remedy  by   means   of  a   single 
action  at  law;  and  (6)  that  defendant  Evans  is  not 
shown  by  said  bill  to  have  sustained  such  fiduciary  re- 
lations with  the  several  complainants  as  authorizes 
them  to  maintain  a  suit  in  equity  on  the  ground  that  a 
trust  is  involved.    On  November  17,  1914,  the  court 
entered  a  final  order  dismissing  the  bill  as  to  all  de- 
fendants for  want  of  equity,  in  which  order  it  is  recited 
that  complainants  had  not  filed  an  amended  bill  within 
the  time  limited  and  had  elected  to  stand  by  their  orig- 
inal bill.    From  such  final  order  this  appeal  is  prose- 
cuted. 

Gideon  S.  Thompson,  for  appellants* 

Hopkins  &  Hopkins,  Holt,  Cutting  &  Sidlby,  David 
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F.  Hall,  W.  B.  Mann,  E.  E.  Brown  and  J.  N.  Ott,  and 
ToLMAN,  Bedfield  &  Sbxton,  foF  appellees. 

Mb.  Pbesiding  Justice  Gbidley  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Equity,  8  148* — when  bill  properly  dismissed.  Bill  for  dis- 
covery and  accounting  held  properly  dismissed  for  want  of  equity 
and  because  the  allegations  of  fraud  therein  were  too  general,  in- 
definite and  insufficient  and  the  existence  of  any  trust  relation  be- 
tween complainants  and  defendant  set  up  in  the  bill  was  not 
sufficiently  disclosed  therein. 

2.  Equity,  §  133* — when  indeflniteness  ground  for  dismissal  of 
bill.  A  bill  in  equity  which  sets  up  conspiracy,  fraud  and  deceit 
will  be  dismissed  where  the  allegations  in  regard  thereto  are  general, 
indefinite  and  unsufficlent  to  warrant  the  granting  of  the  relief 
sought 


The  People  of  the  State  of  Illinois,  Defendant  In  Error, 
T.  Clarence  A.  Samuel,  PlaintifT  In  Error. 

Gen.  No.  21,503.    (Not  to  be  reported  In  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  Stelk, 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
October  term,  1916.    Reversed.    Opinion  filed  April  28,  1916. 

Statement  of  the  Case. 

Clarence  A.  Samuel,  defendant,  was  adjudged  to  be 
guilty  of  contempt  of  court  and  sentenced  to  pay  a  fine 
of  two  hundred  dollars,  and  in  default  of  the  payment 
thereof  that  he  be  committed  to  the  county  jail,  etc. 
To  reverse  this  judgment,  defendant  prosecutes  this 
writ  of  error. 
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It  appeared  that  on  March  17,  1915,  an  information, 
signed  and  sworn  to  by  Harry  J.  Berman,  an  attorney 
at  law  at  Chicago,  was  filed  in  said  court.  .  The  in- 
formant alleged,  in  substance,  that  on  March  16,  1915, 
there  was  pending  before  the  Honorable  John  Stelk,  one 
of  the  associate  judges  of  said  court,  a  certain  garnish- 
ment proceeding  entitled:  ^^Haythorne  for  use  of 
John  Miller  v.  Chicago  (&  Northwestern  Railway  Co."; 
that  on  said  March  16th  the  defendant,  Samuel,  caused 
to  be  delivered  to  one  Jesse  Phillips,  an  attorney  at 
law  at  Chicago,  and  to  be  filed  in  said  garnishment 
suit  a  certain  petition  for  a  change  of  venue  signed  by 
said  Samuel,  as  petitioner,  and  verified  by  his  afiB- 
davit ;  that  in  said  petition  Samuel  alleged  that  *  *  he  was 
the  agent  for  the  plaintiff"  in  said  suit;  that  he  feared 
that  he  would  not  receive  a  fair  and  impartial  trial  if 
said  suit  was  tried  before  Judge  Stelk,  **  because  said 
judge  is  prejudiced  against  the  petitioner,"  and  that 
**said  prejudice  first  came  to  the  knowledge  of  peti- 
tioner on  or  about  October  3,  1914";  that  Samuel 
caused  said  petition  to  be  presented  before  Judge 
Stelk,  and  a  motion  was  then  and  there  made  by  said 
Phillips  for  a  change  of  venue  to  some  other  judge  of 
said  court,  which  motion  was  denied ;  that  Judge  Stelk 
was  first  elected  one  of  the  judges  of  said  court  on  No- 
vember 1,  1914,  and  did  not  assume  the  duties  of  the 
office  until  November  7, 1914 ;  that  Samuel  filed  the  affi- 
davit of  garnishee  summons  on  March  1, 1915,  and  that 
he,  by  said  Phillips  as  attorney,  appeared  before  Judge 
Stelk  in  said  garnishment  suit  on  March  6th  and  March 
15, 1915,  and  made  motions  therein  and  obtained  orders 
thereon;  that  Samuel  was  not  acquainted  with  Judge 
Stelk  prior  to  the  first  cfi,se  which  he  (Samuel)  had  in 
said  court,  and  that  no  knowledge  came  to  him  on  or 
about  October  3, 1914,  that  Judge  Stelk  was  prejudiced 
against  him;  and  that  Samuel  did  not  present  to  the 
court  with  said  petition  any  power  of  attorney  au- 
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thorizing  him  to  appear  as  agent  of  the  plaintiff  in 
said  suit  and  to  pray  for  a  change  of  venue. 

On  March  17, 1915,  the  information  was  presented  to 
Judge  Stelk  and  an  order  was  entered  that  Samuel 
show  cause,  if  any  he  had,  within  five  days  why  he 
should  not  be  punished  for  contempt  of  court  for  rea- 
sons as  set  forth  in  the  information,  and  leave  was 
granted  the  informant  to  file  interrogatories  instantei 
which  Samuel  was  ruled  to  answer  within  five  days, 
and  eleven  interrogatories  were  filed. 

On  March  22,  1915,  Samuel  filed  an  answer,  verified 
by  his  affidavit,  to  the  rule  and  to  the  interrogatories, 
in  which  he  alleged,  in  substance,  that  he  was  and  had 
been  for  four  years  engaged  with  one  Herman  Frank 
in  carrying  on  a  general  collection  business ;  that  about 
two  years  prior  to  March,  1915,  John  Miller  (beneficial 
plaintiff  in  the  garnishment  suit)  had  placed  with  re- 
spondent and  Frank  claims  aggregating  about  $3,000, 
for  collection  and  with  directions  to  take  all  lawful 
steps  to  that  end ;  that  less  than  thirty  days  prior  to 
the  institution  of  the  garnishment  suit  Miller  called 
at  respondent's  office  and  directed  respondent  to  bring 
such  suit ;  that  respondent  subscribed  and  swore  to  the 
petition  for  a  change  of  venue  on  March  16,  1915,  and 
that  at  that  time  *'he  believed  the  statements  con- 
tained in  said  petition  to  be  true,  but  that  since  then  he 
has  discovered  that  the  statement  in  said  petition  with 
reference  to  the  time  that  knowledge  of  prejudice  on 
the  part  of  said  Judge  Stelk  first  came  to  him  is  er- 
roneous in  that  the  date  thereof  is  laid  to  October  3, 
1914,  whereas  the  correct  date  is  on  or  about  January 
9,  1915,'*  and  that  respondent's  error  arose  from  the 
fact  that  he  was  inadvertently  misled  by  certain  en- 
tries in  his  office  docket;  that  when  the  petition  was 
filed  respondent  believed  that  such  proceedings  had 
been  had  in  the  garnishment  suit  as  to  cause  Judge 
Stelk  to  believe  that  respondent  was  connected  with 
such  suit,  and  that  on  account  of  the  vacation  by  said 
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judge,  on  or  about  January  9, 1915,  of  a  judgment  in  the 
suit  of  Strelitz  v.  Walworth,  to  which  respondent  had 
had  some  relations,  respondent  believed  that  said  judge 
had  become  prejudiced  against  him  at  that  time,  and 
further  believed,  on  account  of  the  foregoing,  that  the 
famishment  suit  would  not  receive  an  impartial  trial 
if  tried  before  said  judge,  and  that  for  that  reason 
alone  respondent  caused  said  petition  to  be  presented 
to  said  judge  by  said  attorney  Phillips;  and  that  re- 
sjiondent  '*has  at  all  times  regarded  and  still  does 
regard  said  Judge  Stelk,  and  the  court  by  him  pre- 
sided over,  with  due  respect,  and  has  never  consciously 
or  otherwise  been  guilty  of  any  disobedience  of  the 
rules  and  orders  of  said  court,  nor  lacking  in  proper 
demeanor  toward  it."  The  respondent  prayed  that, 
having  purged  himself  of  contempt  with  respect  to  the 
matters  and  things  set  forth  in  the  information,  the 
rule  might  be  discharged. 

It  appeared  from  the  stenographic  report  of  the 
proceedings  that  the  cause  came  on  for  hearing  be- 
fore Judge  Stelk  upon  the  information,  interrogatories 
and  answer,  and  upon  arguments  of  counsel  for  the 
respective  parties.    No  evidence  was  introduced. 

On  April  3,  1915,  the  court  entered  the  order  and 
judgment  in  question.  The  court  found,  inter  alia, 
that  the  allegation  in  said  petition  for  a  change  of 
venue  (that  the  prejudice  of  the  court  first  came  to 
the  knowledge  of  respondent  on  or  about  October  3, 
1914)  was  incorrect  and  untrue;  that  said  petition  was 
signed  and  sworn  to  by  respondent  on  March  16,  1915, 
and  not  by  the  beneficial  plaintiff,  and  that  no  sufficient 
reason  or  excuse  has  been  assigned  why  it  was  not 
signed  and  sworn  to  by  the  beneficial  plaintiff;  that 
said  petition  fails  to  allege  that  the  court  was  preju- 
diced against  the  beneficial  plaintiff;  that  the  motion 
for  the  change  of  venue  was  presented  in  behalf  of 
respondent  without  any  direct  request  or  suggestion 
from  the  beneficial  plaintiff;  that  on  March  6th  and 
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March  15th  respondent,  by  and  through  his  attorney, 
made  motions  in  said  garnishment  suit  and  obtained 
orders  thereon,  and  that  no  suggestion  was  made  that 
respondent  believed  that  the  court  was  prejudiced 
against  respondent;  that  an  inspection  of  the  files  and 
records  in  the  case  of  Strelitz  v.  Walivorth,  mentioned 
in  respondent's  answer,  reveals  the  fact  that  the  judg- 
ment in  said  case  was  not  vacated  on  January  9th,  but 
upon  January  16th,  1915 ;  that  the  action  of  respondent 
in  presenting  the  petition  for  a  change  of  venue, 
** which  on  its  face  was  insufficient,"  without  even  the 
request  or  suggestion  of  the  beneficial  plaintiff,  and 
the  further  action  of  respondent  in  endeavoring  to  in- 
duce the  court  to  grant  such  change  of  venue  on  a  peti- 
tion not  made  by  the  beneficial  plaintiff,  and  alleging  the 
prejudice  of  the  court  not  against  said  plaintiff  but  as 
against  the  respondent,  and  the  further  action  of  re- 
spondent in  making  the  vacation  of  a  judgment  in  an- 
other suit  in  which  he  claims  he  was  interested  the  only 
basis  for  his  belief  of  the  court  *s  prejudice,  without  dis- 
closing what  evidence  of  prejudice  there  was,  "all 
caused  unnecessary  and  unwarranted  delay  and  annoy- 
ance in  court  and  interfered  with  the  orderly  transac- 
tion of  the  business  of  the  court  and  also  tended  to  be- 
little and  lessen  the  dignity  of  the  court,  and  the  appar- 
ent freedom  indulged  in  by  the  respondent  in  signing 
and  swearing  to  court  pleadings  without  satisfying  him- 
self that  the  contents  thereof  are  true  and  correct,  if 
left  unnoticed  and  unpunished,  will  bring  the  adinin- 
istration  of  justice  and  this  court  into  disrepute  and 
contempt";  that  said  respondent  has  failed  to  show 
cause  why  he  should  not  be  punished  for  contempt  of 
court,  and  that  the  actions  and  doings  of  respondent 
as  recited  constitute,  and  respondent  is  guilty  of,  a 
contempt  of  this  court 

Charles  B.  Napieb  and  Chables  S.  MoIlvaikb,  for 
plaintiff  in  error. 
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Maolay  Hoynb,  for  defendant  in  error;  Edwabd  E. 
Wilson,  of  counsel. 

Mb.  Pbesidiko  Justice  Obidley  delivered  the  opinion 
of  the  court 

Abstract  of  the  Decision. 

1.  CoNTXHPT,  f  2*— loTien  court  ?i4U  power  to  punUh.  The  courts 
of  record  have  an  inherent  power  to  punish  contempts  committed 
in  facie  curUB. 

2.  CoiTTEMPT,  i  1* — how  claeaifled.  Contempts  are  either  direct, 
such  as  are  offered  to  the  court  while  sitting  as  such  and  in  its 
presence,  or  constructive,  being  offered  not  in  its  presence,  but 
tending  by  their  operation  to  obstruct  and  embarrass  or  prevent 
the  due  administration  of  Justice. 

3.  CoivTEicFT,  S  l*—how  proceedings  for  punUhment  clasaifled. 
Proceedings  for  contempt  are  of  two  classes,  those  which  are  crim- 
inal in  their  nature  and  sometimes  called  common-law  contempts, 
and  those  which  are  intended  as  purely  civil  remedies  ordinarily 
arising  out  of  the  alleged  violation  of  some  order  entered  in  the 
course  of  a  chancery  proceeding. 

4.  Contempt — when  proceeding  to  punish  for  unfounded  motion 
for  change  of  venue  criminal.  Where  the  contempt  alleged  is  the 
making  of  ^  motion  for  change  of  venue  on  the  ground  of  prejudice 
based  on  untrue  affidavits,  the  proceeding  is  criminal. 

6.  CoNTKMPT,  i  1* — when  proceeding  criminal.  When  the  con- 
tempt alleged  consists  of  something  done  or  omitted  in  the  presence 
of  the  court  tending  to  impede  or  interrupt  its  proceedings  or  lessen 
its  dignity,  or  out  of  its  presence  in  disregard  or  abuse  of  its  process, 
the  proceeding  is  punitive  or  criminal,  and  the  penalty  is  inflicted 
by  way  of  punishment  for  the  wrongful  act  and  to  vindicate  th^ 
authority  and  dignity  of  the  People  as  represented  by  their  Judicial 
tribunals. 

6.  Contempt,  $  62* — what  distinction  between  procedure  in  equity 
and  at  Uiw.  In  a  contempt  proceeding  in  a  court  of  equity,  where 
the  party  in  contempt  has  answered  the  interrogatories,  his  answer 
may  be  contradicted  and  disproved  by  affidavits  of  the  adverse 
party,  while  in  courts  of  law  he  may  purge  himself  by  oath,  and 
if  he  clears  himself  by  his  answers  the  complaint  is  dismissed. 

7.  Contempt,  {  61* — when  answer  sufUcient  to  purge.  In  a  pro- 
ceeding for  contempt  alleged  to  have  arisen  upon  a  motion  for 
change  of  venue  on  the  ground  of  prejudice,  answer  to  respondent 
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examined  and  held  to  be  sufficient  to  purge  him  of  the  alleged  con- 
tempt. 

8.  Venue,  $  21* — when  application  for  change  to  be  signed  by 
party  to  record.  The  application  for  the  change  of  venue  must  be 
made  by  a  party  to  the  record  and  the  petition  verified  by  such 
party. 


The  People  of  the  State  of  Illinois,  Defendant  in  Error^ 
T.  Emanuel  Friedlander,  Plaintiff  in  Error. 

Gen.  No.  21,703.    (Not  to  be  reported  in  fall.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Shekidan  E. 
Fbt,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1916.    Reversed.    Opinion  filed  April  28,  1916. 

Statement  of  the  Case. 

Emanuel  Friedlander,  defendant,  was  adjudged 
guilty  of  contempt  of  court  by  a  judgment  of  the  Mu- 
nicipal Court  and  sentenced  to  confinement  in  the  coun- 
ty jail  for  thirty  days.  To  reverse  this  judgment  he 
prosecutes  this  writ  of  error. 

A  "Statement  of  Facts,*'  contained  in  the  transcript 
of  record  and  certified  to  by  the  Honorable  Sheridan 
E.  Fry,  one  of  the  judges  of  said  court,  and  the  com- 
mon-law record  showed  the  following  facts: 

On  September  17,  1914,  one  Charles  Pent  was  ar- 
raigned before  Judge  Fry  on  the  charge  of  contribu- 
ting to  the  dependency  of  his  child,  and  on  the  hearing 
he  was  found  guilty  and  sentenced  to  the  House  of 
Correction  for  one  year  and  ordered  to  pay  for  the 
use  of  said  child  the  sum  of  $6  per  week,  to  be  released 
on  a  recognizance  in  the  sum  of  $500  signed  by  him  and 
a  surety  and  approved  by  the  court.    On  October  2, 
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1914,  Pent  was  brought  from  the  House  of  Correction 
into  the  court  presided  over  by  Judge  Fry,  and  then 
and  there  defendant  presented  himself  as  a  surety  on 
said  bond  or  recognizance  and  was  examined  as  to  his 
qualifications  to  act  as  such  surety,  and  after  such  ex- 
amination he  was  allowed  to  sign  said  bond  or  recog- 
nizance as  surety  and  the  same  was  approved  by  said 
judge  and  filed  for  record,  and  Pent  was  released  from 
custody.  Thereafter  Pent,  or  others  for  him,  made  cer- 
tain payments  gf  $6  per  week  and  subsequently  Pent 
left  the  State  of  Illinois,  and  no  further  payments  were 
made  by  him  or  by  any  one  for  him.    On  February  27, 

1915,  without  any  petition  or  information  being  filed, 
the  court  entered  a  rule  that  defendant  (who  was  then 
present  in  court)  show  cause  on  March  13,  1915,  why 
he  should  not  be  adjudged  guilty  of  contempt  of  court 
**  because  on  October  2,  1914,  he,  the  said  Emanuel 
Friedlander,  having  been  duly  sworn,  did  then  and 
there  depose  and  swear  and  testify  wilfully,  corruptly 
and  falsely  as  to  matters  material  to  his  sufficiency  as 
surety  upon  the  recognizance  of  one  Charles  Pent,  ac- 
knowledged and  filed  on  October  2,  1914,  in  the  case 
entitled  'The  People,  etc.  v.  Charles  Pent/  now  pend- 
ing in  this  court.*'  The  order  or  rule  did  not  state 
what  the  particular  testimony  was  which  was  alleged 
to  be  false.  On  March  13,  1915,  defendant  was  again 
present  in  court  before  Judge  Fry,  but  he  did  not  on 
that  date,  or  at  a  subsequent  time,  file  any  sworn  an- 
swer in  writing  to  the  rule  to  show  cause,  and  the  hear- 
ing on  said  rule  was  continued  to  March  27, 1915,  when 
a  partial  hearing  was  had,  and  the  cause  was  there- 
after continued  from  time  to  time  until  July  17,  1915, 
when  the  final  hearing  was  had.  From  said  statement 
of  facts  it  also  appears,  inter  alia,  that  on  March  27, 
1915,  the  testimony  of  witnesses  other  than  defendant 
to  said  rule  was  heard  by  the  court;  that  it  was  dis- 
closed by  certain  witnesses  that  defendant,  before  he 
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signed  said  recognizance,  had  been  paid  the  sum  of  $100 
on  his  representation  that  he  would  procure  Pent's  re- 
lease from  confinement;  that  it  was  also  disclosed  that, 
when  defendant  was  examined  in  open  court  on  Octo- 
ber 2,  1914,  as  to  his  qualifications  to  act  as  surety  on 
said  recognizance,  he  stated  to  said  Judge  Fry,  among 
other  things,  that  he  owned  stock  in  a  corporation,  of 
which  he  was  sales  manager,  which  stock  was  worth 
$10,000,  that  he  owned  no  real  estate,  that  he  was 
worth  over  and  above  all  liabilities  and  exemptions 
at  least  $10,000,  and  that  **  there  were  no  judgments  of 
record  against  him  unsatisfied  of  record  in  the  City  of 
Chicago  or  County  of  Cook*';  that  on  said  hearing  on 
March  27,  1915,  certain  records  of  the  Municipal 
Court  and  other  courts  of  record  in  Cook  county  were 
introduced  in  evidence  showing  that  on  October  2, 1914, 
there  were  more  than  seventeen  unsatisfied  judgments 
of  record  in  said  courts  against  defendant  in  favor  of 
various  parties;  that  on  said  hearing,  after  the  above 
evidence  had  been  introduced,  defendant  testified  that 
when  he  was  before  Judge  Fry  on  October  2nd  **the 
court  asked  him  what  his  occupation  was  and  what  his 
financial  ability  was,  and  that  after  he  had  given  this 
information  the  court  accepted  the  bond,  and  that 
nothing  was  said  to  him  with  reference  to  judgments 
pending  against  him,"  and  that  **the  bond  was  taken 
by  the  court  without  a  schedule,''  and  defendant  ''de- 
nied absolutely  that  he  had  made  the  statement  at  the 
time  the  bond  was  signed  that  there  were  no  judg- 
ments against  him,"  and  defendant  further  testified 
that  of  said  judgments  appearing  of  record  against 
him  ''the  major  part  were  paid  though  not  satisfied  of 
record."  On  the  date  of  the  final  hearing,  July  17, 
1915,  after  the  court  had  overruled  defendant's  motion 
that  said  rule  be  discharged  and  the  proceedings  dis- 
missed, the  court  entered  a  final  order,  finding  him 
"guilty  of  contempt  on  rule  to  show  cause"  and  ad- 
judging him  guilty  of  contempt  on  said  finding  and 
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Bentencing  him  to  the  county  jail  as  aforesaid.    In  said 
order  the  court  also  found: 

'  *  On  October  2,  1914,  said  Emanuel  Friedlander,  the 
defendant  in  this  cause,  was  present  in  open  court,  and 
while  this  court  was  in  open  session  said  defendant 
then  and  there  offered  to  act  as  surety  for  the  appear- 
ance before  this  court  of  one  Charles  Pent,  said 
Charles  Pent  then  and  there  being  the  defendant  in 
this  court;  and  thereupon  it  became  material  to  the 
acceptance  of  said  Emanuel  Friedlander,  as  surety 
aforesaid,  to  examine  and  inquire  of  said  Emanuel 
Friedlander  concerning  his  qualifications  to  act  as 
surety  aforesaid  and  the  suflSciency  thereof;  and  the 
said  Emanuel  Friedlander,  being  so  inquired  of  and 
examined  by  the  court  as  aforesaid,  did  then  and  there 
make  certain  misrepresentations  to  the  court  and  give 
the  court  to  understand  that  no  judgments  were  then 
and  there  outstanding  against  him,  the  said  Emanuel 
Friedlander,  whereas,  in  truth  and  in  fact,  as  the  said 
Emanuel  Friedlander  well  knew,  certain  judgments 
were  then  and  there  outstanding  against  him." 

Samuel  Fbiedlandeb,  for  plaintiff  in  error. 

Maclay  Hoynb,  for  defendant  in  error;  Edwabo  E. 
Wilson,  of  counsel. 

Mb.  Pbesiding  Justice  GsmLBT  delivered  the  opinion 
of  the  court 

Abstract  of  the  BeclMon. 

1.  GoNTKHFF,  f  1^ — Tioio  proceedings  cUusifled,  ProceedingB  for 
contempt  of  court  are  of  two  classes,  those  which  are  criminal  in 
their  nature,  sometimes  called  common-law  contempts,  and  those 
intended  as  purely  civil  contempts,  which  ordinarily  arise  out  of 
the  alleged  violation  of  some  order  entered  in  the  course  of  a 
chancery  proceeding. 

2.  Contempt,  S  1* — when  civil  and  when  criminat  Where  a  con- 
tempt consists  of  something  done  or  omitted  in  the  presence  of  the 
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court,  tending  to  Impede  or  interrupt  its  proceedings  or  lessen  its 
dignity,  or  out  of  its  presence  in  disregard  or  abuse  of  its  process, 
the  proceedings  are  punitive  or  criminal,  and  the  penalty  Is  In- 
flicted by  way  of  punishment  for  the  wrongful  act  and  to  vindicate 
the  authority  and  dignity  of  the  People  as  represented  by  their 
Judicial  tribunals. 

3.  Contempt,  $  50* — when  proceeding  for  criminal  contempt  dis- 
tinctive. On  proceedings  for  criminal  contempt,  the  application 
for  attachment  may  be  made  in  the  original  cause  and  nevertheless 
the  contempt  proceeding  be  a  distinct  case,  criminal  in  its  nature. 

4.  Contempt — when  misrepresentation  as  to  Qualifications  as 
surety  criminal  contempt.  Proceedings  to  punish  one  for  misrepre- 
sentation in  response  to  interrogatories  of  the  court  as  to  his 
qualifications  to  act  as  surety  on  a  recognizance  are  criminal  In 
nature. 

5.  Contempt,  $  56* — what  requisite  on  proceeding  for  criminal 
contempt.  In  proceedings  for  criminal  contempt,  it  is  necessary 
that  respondent  be  apprised  with  reasonable  certainty,  by  affidavit. 
Information  or  rule  to  show  cause,  of  the  nature  of  the  charge 
against  him  and  of  the  facts  upon  which  the  alleged  contempt  is 
predicated,  and  that  he  shall  have  a  reasonable  opportunity  to  answer 
the  charge  by  a  written  answer  under  oath. 

6.  Contempt,  {  61* — what  proper  practice  on  proceedings  for 
criminal  contempt.  As  a  general  rule,  where  contempt  proceedings 
are  criminal  in  their  nature,  the  defendant  is  tried  upon  his  sworn 
answer  made  to  the  information  or  affidavit  or  interrogatories,  filed, 
though  he  may  answer  the  charge  orally  under  oath  in  open  court 

7.  Contempt,  §  61* — when  answer  sufficient  to  discharge  from 
criminal  contempt.  If,  on  proceedings  for  criminal  contempt,  de- 
fendant by  his  sworn  answer  specifically  denies  the  facta  upon 
which  the  charge  is  founded,  or  if  he  sets  up  other  facts  which, 
if  true,  are  sufficient  to  acquit  him  of  the  charge,  then  he  must 
be  discharged,  as  his  answer  presents  an  Issue  of  fact  which  can- 
not be  tried  by  the  court  In  such  proceeding. 

8.  Contempt,  §  68* — when  opposing  testimony  not  heard.  Where 
a  defendant  in  a  proceeding  for  criminal  contempt  files  a  sworn 
answer  specifically  denying  the  facts  upon  which  the  charge  Is 
founded,  opposing  testimony  will  not  be  heard. 

9.  Contempt,  §  61* — what  proper  procedure  where  defendant's 
answer  fails  on  criminal  proceeding.  On  a  proceeding  for  criminal 
contempt,  if  defendant's  sworn  answer  proves  false,  the  remedy  is 
by  indictment  for  perjury. 

10.  Contempt,  §  61* — when  answer  sufficient  to  discharge  on  pro- 
ceeding for  criminal  contempt.    On  a  proceeding  for  criminal  con- 
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tempt,  based  on  alleged  misrepresentations  of  defendant  as  to  his 
qualiflcations  as  surety  on  a  recognizance  in  a  pending  cause,  where 
defendant  orally  denies  under  oath  in  open  court  that  he  made  the 
statements  as  to  his  qualification,  he  sufficiently  purges  himself  of 
the  charge  and  the  rule  against  him  should  be  discharged. 


Chester  C.  Moe  et  al.,  Appellees,  t.  Royal  Life  Insur- 
ance Company,  Appellant. 

Gen.  No.  22,471.    (Not  to  be  reported  in  fnll.) 

Interlocutory  appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Charles  M.  Foell,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court.  Reversed.  Opinion  filed  April  28,  1916.  Rehearing 
denied  May  11,  1916. 

Statement  of  the  Case. 

Bill  by  Chester  C.  Moe,  Catharine  Davis  Moe,  Har- 
old Rossiter,  Mabel  Oehlsen,  C.  S.  Krysinski,  Julius 
Shieflfert,  Adolph  Pearson  and  Wildon  Ohlson,  com- 
plainants, as  stockholders,  on  behalf  of  themselves  and 
all  other  stockholders  in  said  corporation  similarly 
situated,  against  the  Royal  Life  Insurance  Company, 
a  corporation,  and  others,  defendants,  for  the  appoint- 
ment of  a  receiver.  From  an  interlocutory  order  ap- 
pointing a  receiver  without  notice,  defendant  appeals. 

Hbnby  J.  Toner,  for  appellant. 

William  McKinley,  Homeb  Ekebn,  Homeb  Sulli- 
van, C.  W.  Aemstbong  and  L.  F.  Binkley,  for  ap- 
pellees. 

Mb.  Presiding  Justice  Gridlby  delivered  the  opinion 
of  the  court. 

Vol.  CXCIX  20 
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Abstract  of  the  Decision. 

L  Appeal  and  ebbob,  §  350* — when  corporation  may  appeal  from 
order  appointing  receiver.  Where,  on  a  bill  by  stockholders  of  a 
corporation  on  behalf  of  themselves  and  other  stockholders  against 
the  corporation  and  its  directors  and  officers,  an  order  is  entered 
appointing  a  receiver  of  the  corporation  pendente  lite,  the  corporar 
tion  may  appeal  therefrom. 

2.  CoBPOBATioNs,  §  661* — when  interlocutory  order  appointing  re- 
ceiver pendente  lite  not  reverted  for  lack  of  notice.  The  f^ct  that 
on  a  bill  by  stockholders  of  a  corporation  on  behalf  of  themselves 
and  other  stockholders  against  the  corporation,  its  directors  and 
officers  an  interlocutory  order  is  entered,  without  notice  to  the  cor- 
poration, appointing  a  receiver  for  it  pendente  lite  is  not  groond  for 
reversing  the  order  where  it  appears  that  after  the  appointment  of 
the  receiver  the  defendant  company  entered  its  appearance,  filed  a 
demurrer  to  the  bill  and  made  a  motion  to  vacate  the  order,  which 
was  denied. 

3.  Ck>BP0BATi0N8,  {  563* — when  aUegatUms  of  etockholder^  JHll  in- 
tufflcient  to  warrant  appointment  of  receiver  pendente  lite.  Alle- 
gations of  a  bill  by  minority  stockholders  against  the  corporation, 
its  officers  and  agents,  examined  and  held  insufficient  to  warrant 
the  entry  of  an  interlocutory  order  appointing  a  receiver  for  the 
corporation  pendente  lite. 
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Uniyerslty  Hospital^  Defendant  In  Error,  y.  John  B. 

DeToney,  Plaintiff  In  Error. 

Gen.  No.  Sl^lTS.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Charles  A. 
WiLUAMS,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  Biarch  term,  1915.    Affirmed.    Opinion  filed  April  28,  1916. 


Statement  of  the  Case. 

Action  by  University  Hospital,  a  corporation,  plain- 
tiflF,  against  John  B.  DeVoney,  defendant,  to  recover 
for  board  and  nursing  furnished  by  plaintiff  to  de- 
fendant's sister.  To  reverse  a  judgment  in  favor  of 
plaintiff  for  $246,  defendant  prosecutes  this  writ  of 
error. 

It  appeared  that  the  provision  for  the  board  and 
nursing  was  originally  made  by  her  attending  physi- 
cian, Dr.  Harrigan.  Dr.  Harrigan  claimed  that  he 
acted  at  defendant's  request,  but  defendant  denied 
giving  him  the  authority  to  arrange  therefor.  It  ap- 
peared that  later  defendant  visited  the  hospital.  The 
cashier  and  superintendent  thereof  both  testified  that 
he  then  requested  that  his  sister  should  not  be  moved 
from  a  private  room  to  the  ward  and  should  have 
special  nursing,  and  said  he  would  pay  and  be  responsi- 
ble for  the  bill.  He  also  denied  having  such  a  con- 
versation. The  cashier  also  testified  that  the  previous 
bills  had  been  paid  by  his  checks. 

I.  B.  Perlman,  for  plaintiff  in  error. 

Cameron  &  Matson,  for  defendant  in  error. 

Mr.  Justice  Barnes  delivered  the  opinion  of  the 
court. 
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Abstract  of  the  Decision. 

1.  CoNTBACTs,  {  387^ — when  evidence  Mufflcient  to  9upport  verdict. 
In  an  action  to  recover  for  board  and  nursing  furnished  defendant's 
sister,  evidence  examined  and  held  sufBcient  to  support  a  verdict  for 
plaintiff. 

2.  Appeal  and  ebbob,  {  1487^ — when  admUtion  of  evidence  harm- 
leas  error.  Error  in  admitting  evidence  of  statements  of  one  claimed 
to  be  defendant's  agent  made  to  plaintlfTs  employee  to  show  such 
agency  is  harmless  where  the  evidence  without  was  sufficient  to 
support  the  judgment  for  pUintilf. 


Loretta  T.  Dunne,  Defendant.  In  Error,  t.  Patrick 

Bolandy  Plaintiff  In  Error. 

Gen.  No.  81,316. 

1.  Automobiles  and  gabaoes,  |  3* — when  evidence  insufllcient  to 
refute  proof  of  negligence.  In  an  action  against  one  letting  an 
automobile  for  injuries  to  plaintilf,  a  passenger  therein,  by  the  over- 
turning of  the  automobile,  where  plaintiff  introduces  evidence  tend- 
ing to  show  that  the  accident  was  due  to  the  chauffeur's  negligence, 
such  evidence  is  not  refuted  by  evidence  that  after  the  accident  a 
defect  was  found  in  the  steering  gear  which  was  not  discoverable 
by  the  exercise  of  reasonable  care  in  the  inspection  of  the  car  before 
its  use,  where  there  is  nothing  to  show  that  such  defect  did  not 
result  from  the  accident  and  the  chauffeur  was  not  called  to  prove 
that  he  had  difficulty  in  steering  the  car. 

2.  Automobiles  and  gabaoes,  §  2* — when  one  letting  oar  liable 
for  chauffeur's  negligence.  One  letting  an  automobile  and  furnish- 
ing a  chauffeur  for  it  is  a  private  carrier  for  hire  and  liable  for  the 
negligence  of  the  chauffeur. 

3.  Automobiles  and  oaeages,  §  2* — when  one  letting  car  liable 
to  guests  of  hirer.  One  who  lets  an  automobile  and  furnishes  a 
chauffeur  for  the  purpose  of  conveying  the  hirer  and  his  guests 
enters  into  a  contract  of  hire  for  the  benefit  of  the  guests  as  well 
as  the  hirer,  and  owes  the  same  duty  to  each,  without  regard  to 
the  fact  that  he  does  not  know  the  names  or  number  of  the  guests. 

4.  Automobiles  and  gabages,  |  3* — when  evidence  sufficient  to 
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support  verdict.  In  an  action  against  the  owner  of  an  automobile 
for  injuries  to  one  riding  as  a  guest  of  the  hirer,  evidence  examined 
and  held  to  support  a  verdict  for  plaintiff. 

5.  Appeal  and  ebbob,  {  1487* — when  ctdmiasion  of  evidence  harm- 
less error.  Error  in  admitting  hearsay  evidence  is  harmless  where 
there  is  sufficient  competent  evidence  to  support  the  verdict. 

6.  Appeal  and  ebbob,  §  1567* — when  refusal  to  hold  propositions 
of  law  harmless  error.  Where  a  correct  application  of  the  law  to 
the  facts  required  the  finding  and  judgment  for  plaintiff,  the  refusal 
of  the  court  to  hold  as  law  certain  propositions  submitted  to  it  by 
defendant  is  harmless  ^rror. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  P. 
Raffebtt,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1915.    Affirmed.     Opinion  filed  April  28,  1916. 

James  R.  Ward,  for  plaintiff  in  error. 

Jbanettb  Bates  and  Alice  H.  Thompson,  for  defend- 
ant in  error. 

Mb.  Justice  Babnes  delivered  the  opinion  of  the 
court. 

Defendant  in  error,  on  a  trial  before  the  court  with- 
out a  jury,  recovered  judgment  for  one  hundred  dollars 
in  a  suit  brought  against  plaintiff  in  error  for  personal 
injuries  received  under  the  following  circumstances : 

Bqland,  the  defendant,  was  an  undertaker  and  fur- 
nished for  hire  conveyances  used  at  funerals  conducted 
by  him.  On  the  funeral  occasion  in  question  one  Fox, 
a  neighbor  of  the  deceased,  ordered  from  defendant  an 
automobile  with  directions  to  charge  the  same  to  him. 
Pursuant  thereto  an  automobile  with  a  driver  thereof 
was  furnished  to  Fox,  and  the  same  was  used  to  convey 
Fox  and  other  persons  invited  by  him,  including  plain- 
tiff, to  and  from  the  house,  church  and  place  of  inter- 
ment. On  the  return  from  the  cemetery  the  automobile 
struck  the  rail  of  a  bridge  causing  it  to  upset,  whereby 
plaintiff  was  injured.     These  facts  were  undisputed. 

*S«e  niinols  Notes  Oiff«*t,  Vols.  XI  to  XV.  and  CnmnlAtlTe  Qoartorly. 
topic  and  section  nnmbcr. 


310  AppFjJiATE  Courts  op  Illinois. 

Dunne  y.  Boland,  199  111.  App.  308. 

The  only  other  material  question  of  fact  was  whether 
the  accident  was  due  to  the  carelessness  and  neglect  of 
the  driver.  On  that  question  the  evidence  preponder- 
ates in  favor  of  plaintiff.  The  driver,  though  shown 
to  be  within  the  jurisdiction  of  the  court,  was  not  called 
to  refute  strong  evidence  tending  to  show  that  the  acci- 
dent was  due  wholly  to  his  inattention,  carelessness  and 
neglect.  Defendant  introduced  evidence  that  after  the 
accident  a  defect  was  found  in  the  steering  gear  that 
was  not  discoverable  by  the  exercise  of  reasonable 
care  in  the  inspection  of  the  automobile  before  used. 
But  as  there  is  nothing  in  the  record  to  indicate  that 
such  defect  may  not  have  resulted  from  the  accident, 
and  as  the  driver  was  not  called  to  prove  that  he  had 
any  difficulty  in  steering  the  car,  it  did  not  refute  plain- 
tiff's proof  of  negligence. 

As  to  defendant's  legal  liability  on  such  a  state  of 
facts,  we  think  his  position  was  that  of  a  private  car- 
rier for  hire,  no  different  from  that  of  a  liveryman 
rendering  similar  carriage  service.  Whether  he  or  his 
chauffeur  did  the  driving  makes  no  difference.  It  being 
done  for  hire  he  was  required,  as  said  in  Payne  v. 
Halstead,  44  111.  App.  97,  respecting  a  liveryman,  **to 
exercise  the  same  measure  of  skill  and  care  which  is 
applied  to  a  person  engaged  in  any  special  pursuit  in 
which  he  undertakes  to  perform  services  for  others  for 
compensation.  Such  a  one  undertakes  to  possess  the 
skill  adequate  to  the  undertaking,  and  promises  to 
exercise  due  diligence  and  care  in  its  performance ;  but 
ordinary  skill,  diligence  and  prudence  are  all  that  the 
law  exacts  from  him."  We  think  the  evidence  dis- 
closes not  merely  a  want  of  ordinary  skill,  diligence 
and  prudence,  but  positive  neglect  and  inattention  to 
duty  on  the  part  of  the  driver. 

As  we  view  it,  the  contract  for  hire  was  for  the  bene- 
fit of  each  occupant  of  the  automobile  invited  by  Fox, 
and  imposed  the  same  duty  towards  each.    His  right 


Chicago — Fiest  Distbict — ^Apbil,  1916.         311 

Dunne  v.  Boland,  199  111.  App.  308. 

to  invite  others  was  manifestly  recognized  and  con- 
sented to.  The  fact  that  defendant  did  not  know  the 
names  or  number  of  the  persons  for  whom  Fox  evi- 
dently hired  the  conveyance  does  not,  in  our  opinion, 
affect  the  question  of  liability.  In  Harper  v.  Fay 
Livery  Co.,  264  111.  463,  where  the  contract  of  hire  was 
implied  from  the  circumstances  of  use,  a  judgment  for 
damages  to  one  of  several  occupants  of  a  vehicle  was 
upheld. 

We  think  the  evidence  supports  the  contract  aa  al- 
leged in  the  statement  of  claim,  the  charge  of  negli- 
gence^  and  the  amount  of  damages  assessed.  In  view 
of  that  conclusion  it  is  unnecessary  to  consider  evidence 
objected  to  as  hearsay  that  may  well  have  been  disre- 
garded, and  whether  the  court  should  have  held  as  law 
certain  propositions  submitted  to  it.  A  correct  appli- 
cation of  the  law  to  the  manifest  facts  required  a  find- 
ing and  judgment  for  plaintiff. 

Affirmed. 
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Edith  Monblatt,  Appellee,  t.  Ann  Elizabeth  Tonng 
et  al.,  Defendants.  First  Trust  &  Savings  Bank 
et  al.,  Appellants. 

Gen.  No.  21,396. 

1.  Nbqugence — when  representative  not  liable  aa  such  for  tori. 
In  an  action  for  personal  Injuries  alleged  to  haye  been  caused  by 
negligence,  one  impleaded  as  trustee  and  as  executor  of  a  last  will 
and  testament  Is  not  liable  for  the  •  tort  in  such  representative 
capacities. 

2.  Appeal  and  kbrob,  §  1772* — when  questions  by  counsel  show- 
ing that  defendant  in  personal  injury  case  is  insured  ground  for 
reversal.  In  an  action  to  recover  for  personal  injuries  alleged  to 
have  been  caused  by  defendant's  negligence  where  plaintiff's  counsel 
over  defendant's  objection,  propound  to  a  witness  questions  calcu- 
lated and  intended  to  inform  the  jury  that  defendant  was  insured, 
against  liability  in  the  action,  such  questions  not  being  justified  by 
the  conduct  of  defendant's  counsel,  a  judgment  for  plaintiff  will  be 
reversed  where  it  was  not  small  and  the  case  was  a  close  one  on 
the  facts. 

Appeal  from  the  Circuit  Ck)urt  of  Cook  County;  the  Hon.  Charles 
H.  Bowles,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1915.  Reversed  and  remanded.  Opinion  filed 
April  28,  1916.    Rehearing  denied  May  11,  1916. 

Zimmerman  &  Garrett,  for  appellants. 

James  L.  Bynum,  for  appellee;  Bernhardt  Frank, 
of  counsel. 

Mr.  Justice  Barnes  delivered  the  opinion  of  the 
court. 

Appellee  brought  suit  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  resulted  from  negligent 
operation  of  an  elevator  car  and  the  negligent  construc- 
tion of  it  and  of  the  shaft  in  which  it  ran,  said  car 
being  in  a  building  alleged  to  be  in  and  under  the  pos- 

•8ee  HllnolH  Notes  Diffect,  Vols.  XI  to  XV,  un^  CvmulatlTe  Quarterly,  same 
topic  Wid  section  namber. 
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session,  control  and  management  of  the  defendants. 
The  First  Trust  &  Savings  Bank  was  impleaded  as 
defendant  in  three  different  capacities,  namely,  as  an 
individual  and  both  as  trustee  and  executor  of  the  last 
will  and  testament  of  Otto  Young,  deceased.    A  plea 
of  the  general  issue  and  a  special  plea  denying  opera- 
tion, possession  and  control,  etc.,  were  filed  in  behalf 
of  all  defendants,  and  at  the  close  of  the  evidence 
there  was  a  directed  verdict  as  to  all  of  them  except 
the  bank  in  its  several  capacities.    No  subsequent  ref- 
erence is  made  in  the  record  to  the  bank  in  its  capacity 
as  executor,  but  motions  for  an  instructed  verdict  for 
it  in  each  of  its  other  capacities  were  made  and  over- 
ruled, and  the  jury  returned  a  verdict  of  guilty  and 
assessed  damages  of  $5,000  against  the  bank  individu- 
ally and  as  trustee.    From  the  judgment  entered  on 
the  verdict  the  bank  in  both  capacities  has  appealed. 

It  is  urged  that  the  bank  was  not  liable  for  the  al- 
leged tort  in  its  representative  capacity.  The  same 
point  was  made  on  demurrer  in  Parynenter  v.  Barstow, 
22  R.  I.  245,  63  L.  R.  A.  227,  and  upheld,  the  court  in 
harmony  with  other  decisions  on  the  subject  holding 
that  an  action  in  tort  must  be  against  a  party  person- 
ally, but  such  decisions  intimate  that  there  may  be 
reimbursement  from  the  estate  or  trust  fund  under 
proper  circumstances.  (Deschler  v.  Franklin,  20  Ohio 
C.  C.  56;McCue  v.  Finck,  20  Misc.  (N.  Y.)  506,  46  N.  Y. 
Supp.  242;  Ballou  v.  Farnum,  9  Allen  (Mass.)  47.) 
Because  of  the  rule  of  personal  liability  the  description 
of  the  defendant  as  trustee  has  in  such  cases  been 
deemed  merely  descriptio  personae  and  treated  as  sur- 
plusage. {Odd  Fellows'  Hall  Ass'n  v.  McAllister,  153 
Mass.  292,  297;  Shepard  v.  Creamer,  160  Mass.  496; 
Donohue  v.  Kendall,  50  N.  Y.  Super.  Ct.  386.)  The 
difficulty,  however,  of  applying  that  doctrine  here  is 
that,  as  in  the  McCue  case,  supra,  recovery  was  sought 
on  the  mistaken  notion  that  defendant  was  a  joint  tort 
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feasor  with  itself  in  its  representative  capacity.  In  the 
McCue  case,  supra,  the  diflSculty  was  remedied  by 
amendment  of  the  pleading,  but  here  judgment  w^as 
entered  upon  the  erroneous  verdict.  While  possibly 
the  error  might  be  regarded  as  one  of  mere  f  ormy — the 
bank  being  but  a  single  entity  in  whatever  capacity  it 
acted  and  not  being  precluded  by  the  judgment  against 
it  from  seeking  indemnity  from  liability  thereon, — and 
might  therefore  be  cured  by  the  statute  of  amendments 
and  jeofails,  still  we  need  not  decide  the  question  for 
the  judgment  must  be  reversed  on  another  ground  and 
the  case  remanded  for  a  new  trial  when  a  similar  error 
may  be  obviated. 

The  record  discloses  that  plaintiff's  counsel,  on  re- 
direct examination  of  plaintiff's  attending  physician, 
brought  out  from  him  the  fact  that  three  or  four  days 
before  the  trial  he  was  called  to  the  office  of  the  London 
Guarantee  and  Accident  Company  and  that  he  there 
discussed  the  case  with  two  persons,  one  of  whom  was 
attending  the  trial  and  was  pointed  out  as  sitting  at 
the  table  (as  we  infer)  with  defendants'  attorney.  The 
jury  needed  no  more  direct  intimation  that  the  casualty 
company  had  insured  against  liability  in  the  suit  on 
trial  and  that  therefore  it  was  the  party  interested  in 
defending  it.  And  that  it  was  the  purpose  of  the  ques- 
tions by  which  such  facts  were  elicited  to  convey  such 
information  to  the  jury  cannot  upon  inspection  of  the 
record  be  doubted.  The  claim  that  defendants '  counsel 
had  opened  the  door  to  such  questions  is  not  justified 
by  the  record.  The  absence  of  any  legal  ground  there- 
for and  the  persistence  in  that  line  of  examination 
against  defendants'  objections  and  the  open  charge 
that.it  was  for  an  improper  purpose,  indicate  a  delib- 
erate intention  to  bring  the  matter  before  the  jury  and 
risk  the  consequences. 

We  think  that  our  Supreme  Court  has  plainly  indi- 
cated that  where  the  purpose  to  bring  out  such  irrel- 
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evant  and  prejudicial  matter  before  the  jury  is  evident 
and  it  is  impossible  to  tell  its  effect  upon  the  jury,  the 
judgment  will  be  reversed.  {McCarthy  v.  Spring  Val- 
ley Coal  Co.,  232  HI.  473 ;  Mithen  v.  Jeffery,  259  111. 
372;  Aetitus  v.  Spring  Valley  Coal  Co.,  246  HI.  32;  El- 
dorado  Coal  <&  Coke  Co.  v.  Swan,  227  HI.  586.)  In  the 
McCarthy  case,  supra,  plaintiff's  counsel  alluded  in  a 
question  (** inadvertently,'*  he  claimed)  to  defendant's 
counsel  as  *  *  attorney  of  the  Aetna  Insurance  Co., ' '  and 
withdrew  the  question  on  objection  thereto.  It  was 
one  of  the  matters  for  which  the  case  was  reversed.  In 
the  Mithen  and  Aetitus  cases,  supra,  similar  facts  were 
revealed  in  the  examination  of  jurors  on  their  voir  dire 
which  was  condemned  as  improper  where  the  purpose 
of  it  was  to  inform  the  jury  that  that  defendant  was 
insured.  While  in  the  former  case  the  court  did  not 
decide  whether  it  would  reverse  on  that  error  alone, 
there  being  other  reversible  errors  in  the  case,  yet  in 
the  latter  it  said  it  would  not  hesitate  to  reverse  under 
authority  of  the  McCarthy  case,  supra,  where  the  ver- 
dict was  large  and  it  was  not  apparent  that  the  exam- 
ination of  the  juror  was  for  the  purpose  of  exercising 
the  right  to  a  peremptory  challenge.  In  the  Swam,  case, 
supra,  the  trial  court  ruled  against  questions  implying 
that  defendant  was  insured  and  the  verdict  was  small 
and  the  case  reasonably  clear  on  the  facts.  But  in  the 
opinion  it  is  said : 

*'If  the  amount  of  the  verdict  were  such  as  to  raise 
a  suspicion  in  our  minds  that  the  jury  had  been  in- 
fluenced by  this  misconduct,  or  if  the  case  were  a  close 
one  on  the  facts,  we  would  not  hesitate  to  reverse  the 
judgment  for  this  reason  alone." 

As  the  verdict  in  the  case  before  us  was  by  no  means 
small  and  the  case  might  well  be  deemed  a  close  one  on 
the  facts,  and  as  the  questions  eliciting  the  improper 
matter  were  put  with  the  manifest  purpose  of  getting 
it  before  the  jury  and  received  the  sanction  of  the 
courts  rulings,  we  think  the  matter  thus  brought  out 
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under  such  circumstances  was  calculated  to  be  highly 
prejudicial.  As  stated  in  the  McCarthy  case,  supra,  we 
cannot  tell  the  effect  it  may  have  had.  Hence,  as 
we  construe  the  decisions  on  this  subject  above  cited, 
we  feel  constrained  to  reverse  the  judgment  and  re- 
mand the  cause. 

Reversed  and  remanded. 


Susie  E.  Sehmidt,  Appellee,  t.  National  Life  Insur- 
ance Company  of  the  United  States  of  America, 
Appellant. 

Gen.  No.  21,406.    (Not  to  be  reported  In  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Harbt  M. 
FisHEB,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1915.    Affirmed.    Opinion  filed  April  28,  1916. 

Statement  of  the  Case. 

Action  by  Susie  E.  Schmidt,  plaintiff,  against  Na- 
tional Life  Insurance  Company  of  the  United  States 
of  America,  defendant,  to  recover  as  beneficiary  under 
two  accident  insurance  policies.  From  a  judgment  in 
favor  of  plaintiff,  defendant  appeals. 

The  defenses  relied  on  were  that  the  policies  had 
lapsed  by  reason  of  failure  to  pay  the  renewal  premium 
and  that  the  fatal  injury  resulted  from  **  exposure  to 
unnecessary  danger.'' 

The  policies  contained  a  provision  that  the  insurance 
thereunder  would  not  cover  injuries  resulting  from 

*  *  exposure  to  unnecessary  danger. ' '    Each  covered  loss 
of  life  within  thirty  days  from  bodily  injuries  received 

*  *  while  walking  on  a  public  highway  by  being  knocked 
down,  struck,  run  over  or  otherwise  injured  by  actual 
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contact  with  any  conveyance     •     •     •     propelled  by 
ste€un,  electricity,"  etc. 

The  evidence  showed  that  the  assured  was  struck  and 
knocked  down  at  night  by  a  westbound  electric  street 
car  in  Madison  street,  Chicago,  at  or  near  its  inter- 
section with  North  Campbell  avenue  while  walking 
south  across  the  former  on  the  west  side  of  the  latter, 
and  died  within  a  few  hours  from  the  injuries  received. 
An  eastbound  car  was  also  approaching  said  avenue  at 
the  same  time  at  which  he  appeared  to  be  looking.  The 
westbound  car  slackened  its  speed  at  the  crossing  and 
sounded  its  gong.  As  it  slowed  down  the  assured  either 
hesitated  or  stopped  for  a  moment  and  immediately 
afterward  resumed  his  way  across  the  tracks  still 
watching  the  eastbound  car.  As  soon  as  the  motorman 
of  the  westbound  car  observed  his  hesitation  or  stop, 
he  released  the  brakes,  turned  on  the  power  and  went 
ahead  to  an  almost  instantaneous  collision. 

L.  A.  Stebbins,  for  appellant 

John  S.  Huby,  for  appellee,  Albert  G.  Miller,  of 
counsel. 

Mr.  Justice  Barnes  delivered  the  opinion  of  the 
court 

Abstract  of  the  Deetsion. 

1.  Insurance,  {  621* — when  parol  evidence  to  contradict  receipt 
for  renewal  premium  inadmisHhle.  In  an  action  to  recover  on  an 
accident  insurance  policy,  where  defendant  issued  and  delivered  to 
the  Insured  a  written  renewal  receipt  which  stated  that  it  was 
for  value  received  and  that  the  policy  was  "continued  in  force"  for 
the  period  covering  the  time  of  the  accident,  defendant  cannot  con- 
tradict its  effect  by  parol  evidence  that  delivery  of  the  receipt  was 
conditional  on  an  oral  promise  to  pay  the  renewal  premium  and 
that  it  was  not  paid. 


•See  nilnoU  Notes  IMirMt,  Vols.  XI  to  XV,  and  ConiiilatlTo  Qiiarterl7, 
topic  and  oectlon  number. 
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2.  Insubance,  §  686* — when  question  whether  accident  caused  5y 
exposure  to  unnecessary  danger  one  of  fact.  In  an  action  on  an 
accident  insurance  policy  not  covering  injuries  from  exposure  to 
unnecessary  danger,  held  that  under  the  circumstances  the  question 
as  to  whether  there  was  such  an  exposure  was  one  of  fact. 

3.  INSUBANCE — when  evidence  sufficient  to  justify  verdict.  In  an 
action  to  recover  under  an  accident  insurance  policy,  evidence  ex- 
amined and  held  sufficient  to  support  the  verdict 


Illinois  Surety  Company,  Defendant  In  Error,  t.  Dayld 

L.  Frank,  Plaintiff  in  Error. 

Gen.  No.  21,460.    (Not  to  be  reported  in  fnll.) 

Error  to  the  Superior  Ck>urt  of  Ck>ok  county;  the  Hon.  Clarence 
N.  Goodwin,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1915.    Affirmed.    Opinion  filed  April  28,  1916. 

Statement  of  the  Case. 

Action  by  the  Illinois  Surety  Company,  a  corpora- 
tion, plaintiff,  against  David  L.  Frank,  defendant,  on 
two  written  instruments  signed  by  him,  one  an  appli- 
cation to  plaintiff  to  become  surety  on  a  stay  bond  for 
a  corporation,  of  which  defendant's  brother  was  sec- 
retary, containing  an  agreement  of  indemnity  to  the 
company,  and  the  other  a  general  bond  of  indemnity 
to  plaintiff  against  the  same  contingencies.  At  the 
close  of  the  evidence  the  court  directed  a  verdict  for 
plaintiff  for  $2,561.81. 

The  defenses  pleaded  and  attempted  to  be  made  were 
that  the  instruments  were  signed  by  defendant  in  blank 
and  delivered  so  signed  upon  conditions  not  complied 
with  of  which  plaintiff  had  notice  before  delivery.  The 
conditions  claimed  were  that  defendant  was  not  to  be 
liable  in  excess  of  $40  (the  amount  of  the  premium  to 

*Bee  Illinois  Not«0  Dlirest,  Vols.  XI  to  XV,  and  CamnUUlve  Qii«rterl7,  moab 
topic  and  Mctlon  nnmber. 
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be  paid  by  the  principal  to  the  stay  bond  for  the  surety- 
ship of  plaintiff),  and  that  said  principal  should  de- 
posit certain  cash  to  indemnify  plaintiff. 

Both  defendant  and  his  brother  testified  to  a  con- 
versation between  themselves  had  at  the  time  the  latter 
brought  the  papers  to  the  former  for  his  signature, 
intimating  some  purpose  on  defendant's  part  to  limit 
his  liability.  There  was  no  proof  that  defendant's 
brother  communicated  the  conversation  to  plaintiff 
when  he  delivered  the  signed  instruments,  or  at  any 
time. 

Adleb  &  Ledebeb,  for  plaintiff  in  error. 

MosES^  Rosenthal  &  Kennedy,  for  defendant  in 
error;  Joseph  W.  Moses  and  IIenby  Jackson  Dabby, 
of  counsel. 

Mb.  Justice  Babnes  delivered  the  opinion  of  the 
court.       V 

Abstract  of  the  Decision. 

1.  Indemnity,  §  24* — wh,en  evidence  sufflcient  to  gupport  verdict. 
In  an  action  on  an  indemnity  bond,  evidence  examined  and  held 
to  support  a  verdict  for  plaintiff. 

2.  Indemnity,  §  11* — when  condition  not  communicated  to  one 
to  whom  bond  given  not  binding  on  him,  A  condition  made  in  a 
conversation  between  the  signer  of  an  indemnity  bond  and  the 
person  for  whom  it  was  signed,  limiting  the  amount  for  which  the 
signer  would  be  liable,  is  not  binding  on  the  indemnified  person 
where  the  one  on  whose  behalf  the  bond  was  signed  was  not  the 
agent  of  the  indemnified. 

•See  nilnols  Notes  Digest,  Vola.  XI  to  XV,  and  CumoUtive  Quarterly,  Mune 
topic  and  tectloa  number. 
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Antonio  Parlsi,  trading  as  A.  Parlsl  &  Company,  De- 
fendant In  Error,  t.  Conrad  Heegn,  Plaintiff  in 
Error. 

Gen.  No.  21,500#    (Not  to  be  reported  In  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Abnold  'Hxab, 
Judge,  preeiding.  Heard  in  the  Branch  Appellate  Court  at  the 
October  term,  1915.  Reversed  and  remanded.  Opinion  filed  April 
28,  1916. 

Statement  of  the  Case. 

Action  by  Antonio  Parisi,  trading  as  A.  Parisi  & 
Company,  plaintiff,  against  Conrad  Heegn,  defendant. 
To  reverse  a  judgment  for  plaintiff,  defendant  prose- 
cutes this  writ  of  error. 

It  appeared  from  the  statement  of  claim,  in  sub- 
stance, that  plaintiff  was  a  real  estate  broker  and  at 
defendant's  request  procured  a  purchaser  for  certain 
real  estate  belonging  to  defendant,  to  whom  defendant 
sold  the  property  for  $9,600,  and  that  there  was  due 
and  owing  plaintiff  $250  as  a  commission  for  the  sale, 
according  to  rates  fixed  by  the  Chicago  Real  Estate 
Board. 

Issue  wa,s  taken  in  defendant's  affidavit  of  merits 
only  on  the  question  of  the  procuring  cause  of  the  sale, 
defendant  alleging  that  plaintiff  was  not,  but  another 
broker  was,  the  procuring  cause  thereof,  and  the  trial 
resulted  in  a  verdict  and  judgment  for  plaintiff  for 
$237.50. 

Plaintiff's  own  undisputed  evidence  disclosed  that 
there  was  no  such  contract  as  the  implied  contract  sued 
on,  but  that  there  was  an  express  contract  that  defend- 
ant would  sell  at  a  price  to  net  him  $9,500  and  that 
plaintiff  should  get  his  commission  or  compensation 
from  the  purchaser.  The  defendant  also  made  the 
same   kind   of   arrangement   with   the   other   broker 
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through  whom  the  deal  was  closed  at  the  price  of  $9,600 
after  plaintiff  had  been  negotiating  with  the  same  pur- 
chaser at  the  price  of  $9,750.  .The  purchaser  testified 
that  he  saved  $150  in  buying  through  the  other  broker. 

Albxkt  Schaffnbr,  for  plaintiff  in  error. 

Gbobos  E.  Dawsok,  for  defendant  in  error. 

Mb.  Justice  Barnes  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

Bbokxbs,  i  88*-Mr7ten  evidence  intu/flcient  to  support  verdict.  In 
an  action  by  a  broker  to  recover  commissionB  on  the  sale  of 
real  estate,  eTidence  examined  aad  held  insufficient  to  support  the 
yerdict 


August  Larson,  Plaintiff  in  Error,  t.  City  of  Chicago 

et  B\.f  Defendants  in  Error. 

Gen.  No.  21,565.    (Not  to  be  reported  In  full.) 

Error  to  the  Circuit  Court  of  Cook  county;  the  Hon.  Chablks  H. 
BowuEs,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  February  term,  1915.  Affirmed.  Opinion  filed  April  28,  1916. 
Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Statement  of  the  Case. 

Petition  hy  August  Larson,  plaintiff,  for  a  writ  of 
mandamus  against  the  City  of  Chicago,  Carter  H.  Har- 
rison, Mayor,  and  board  of  trustees  of  police  pension 
fund  of  City  of  Chicago,  defendants.  The  substance 
of  tie  petition  is  set  forth  in  the  opinion  of  the  Su- 
preme Court  transferring  the  cause  to  the  Appellate 
Court;  reported  in  268  111.  61. 

•Sm  nilMils  N«tM  IHsMi,  ▼•!•.  XI  to  XV.  ABd  ComaUttTe  Owterly.  mmm 
tipto  sad  MCiloB  Biimb«r. 
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It  was  stated  in  that  opinion  that  the  only  real  ques- 
tion is  whether  the  facts  well  pleaded  in  the  petition  of 
plaintiflF  for  a  writ  of  mandamus — ^to  which  a  general 
demurrer  was  sustained — against  defendants,  com- 
manding them  to  enroll  his  name  as  one  of  tlie  bene- 
ficiaries of  the  police  pension  fund  of  the  City  of 
Chicago,  show  that  he  was  entitled  at  the  time  he  made 
his  application  to  receive  such  pension  under  and  by 
virtue  of  the  provisions  of  the  act  providing  for  such 
fund,  approved  April  29, 1887,  and  in  force  July  1, 1887. 

The  application  for  pension  was  predicated  on  sec- 
tion 4  of  said  Act  (J.  &  A.  ^  1878),  which  provides 
for  retirement  from  the  police  force  and  a  pension  on 
ac<!ount  of  physical  disability  received  while  in  the 
service.  It  appeared  from  the  petition  that  the  appli- 
cation for  such  pension  was  not  made  to  the  board  of 
trustees  of  said  fund  until  after  the  petitioner's  dis- 
charge from  the  police  force. 

A.  B.  Chilcoat,  for  plaintiff  in  error. 

John  W.  Beckwith,  for  defendants  in  error ;  Joseph 
F.  Geossman,  of  counsel. 

Me.  Justice  Babxes  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Municipal  corporations,  |  143* — token  application  must  be 
made  for  police  pension.  An  application  for  a  pension  under  section 
4  of  the  Pension  Act  (J.  ft  A.  If  1878)  must  be  made  while  the 
applicant  is  still  a  member  of  the  police  force,  else  a  petition  for 
a  writ  of  mandamus  to  compel  the  granting  of  such  pension  wlU  be 
obnoxious  to  a  general  demurrer. 

2.  Municipal  corporations,  %  143* — when  reinstatement  pre- 
requisite to  granting  of  pension,  EiVen  though  a  member  of  the 
police  force  has  been  Illegally  retired,  he  cannot  be  granted  a  pen- 

•See  lUlnolB  Note*  Digest,  Voli.  XI  to  XV,  and  CnmnlatlTe  Quarierlx* 
topic  and  leetloB  nnmber. 
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Bion  under  section  4  of  the  Pension  Act  (J.  ft.  A.  \  1878)  until  he 
has  been  reinstated  by  lawful  authority. 

3.  Municipal  cobporations,  |  143* — when  pension  board  cannot 
reinstate  discharged  officer.  The  police  pension  board  has  no 
power  to  reinstate  a  policeman  even  though  his  discharge  was 
lUesaL 


City  of  Chicago,  Defendant  in  Error,  t.  Charles  Baker, 

Plaintiflr  in  Error. 

Gen.  No.  21,&68.    (Not  to  be  reported  in  fall.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  William  N. 
Gemmill,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1916.  Reversed  and  remanded.  Opinion  filed 
April  28,  1916. 

Statement  of  the  Case. 

Complaint  by  City  of  Chicago,  plaintiff,  against 
Charles  Baker,  defendant,  charging  that  he  was  *  *  known 
to  be  a  pickpocket  and  was  found  lounging  in  and 
prowling  and  loitering  about  a  car  and  public  place, 
and  was  uuable  to  give  a  reasonable  excuse  for  being 
so  found  in  violation  of  section  2012  of  the  Chicago 
Code  of  1911."  To  reverse  a  judgment  finding  him 
guilty  and  imposing  a  fine,  defendant  prosecutes  this 
writ  of  error. 

The  only  witness  called  to  support  the  charge  was 
the  officer  who  arrested  Baker  and  his  companion,  one 
Albert  Johnson,  while  they  were  in  a  passenger  car  of 
one  of  the  elevated  street  railroads  of  Chicago.  The 
substance  of  his  testimony  was  that  he  saw  them  board 
the  car  with  other  passengers  at  one  station  and  that 
he  took  them  off  at  another  simply  because  he  knew 

•See  nilnols  NoiM  DIffMt,  T«U.  ZI  to  XV,  and  Cnmnlatlv  QBomrimtlj,  Mune 
topie  and  Mctloii  Brnnber. 
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them  to  be  pickpockets.  He  admitted  that  he  did  not 
see  them  do  anything  except  to  take  a  seat  in  the  car 
on  each  side  of  another  passenger.  He  said  he  had 
their  ^ '  records^ ' '  and  thereupon  the  prosecutor  handed 
up  to  the  judge  a  paper  which  the  judge  read,  purport- 
ing  to  contain  information  of  several  arrests  of  said 
Baker  for  various  offenses  and  of  the  result  of  the 
proceedings  thereon  in  different  jurisdictions,  the  in- 
troduction of  which  was  objected  to. 

Ohablbs  E.  Ebbstein  and  Chables  P.  B.  Magaulat, 
for  plaintiff  in  error. 

Samttel  a.  Ettelson  and  Habby  B.  Milleb,  for  de- 
fendant in  error ;  Daniel  Wbbstbb,  of  counseL 

Mb.  Justice  Babnes  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

* 

1.  Municipal  corporations,  |  864* — when  criminal  record  of  ae- 
cused  not  admiaaible.  On  a  prosecution  charging  defendant  with 
being  a  pickpocket  and  loitering  about  a  car  and  pubUc  place  in 
violation  of  section  2012  of  Chicago  Code  of  1911^  a  document 
proffered  by  the  prosecutor  to  the  court,  over  defendant's  objection 
purporting  to  contain  information  of  several  arrests  of  defendant 
for  various  offenses  and  the  result  of  the  proceedings  thereon  in 
different  jurisdictions  is  not  competent. 

2.  Municipal  oorporationb,  |  867* — when  exception  to  juAgment 
not  nece89ary  to  review  of  BufjUciency  of  evidence  on  writ  of  error. 
On  a  writ  of  error  to  reverse  a  judgment  in  a  prosecution,  the  fact 
that  there  was  no  exception  to  the  judgment  does  not  prevent  the 
court  from  reviewing  the  error  assigned  as  to  the  Insufficiency  of 
the  evidence. 

3.  Municipal  corporations,  |  867* — when  abaence  of  ordinantee 
on  which  complaint  based  does  not  prevent  review  of  sufficiency  of 
evidence.  On  a  writ  of  error  to  reverse  a  judgment  in  a  prosecution 
under  a  municipal  ordinance,  the  court  is  not  prevented  from  re- 
viewing the  error  assigned  as  to  the  Insufficiency  of  the  evidence  by 
reason  of  the  absence  from  the  recerd  .of  the  ordinance  on  which 


•See  niinolfl  Notee  DIvevt,  ToU.  XI  to  XV.  and  CvmalatiTe  Qmirtarlr,  mhm 
tople  and  •eotlon  number. 
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the  complaint  was  based,  where  the  trial  court  took  judicial  notice 
of  the  ordinance  and  no  point  was  made  requiring  the  reviewing 
court  to  consider  either  its  scope  or  construction. 

4.  Municipal  corporations,  §  867* — what  assumed  as  to  ordi- 
nance and  complaint  where  ordinance  not  in  record  on  reviewing 
error  <usigned  as  to  insufficiency  of  evidence.  On  a  writ  of  error 
to  review  a  Judgment  In  a  prosecution  under  a  municipal  ordinance, 
where  the  error  assigned  is  as  to  the  insufficiency  of  the  evidence 
and  the  ordinance  is  not  in  the  record,  In  the  absence  of  anything 
to  the  contrary  in  the  record,  the  reviewing  court  will  assume  that 
there  was  an  ordinance  such  as  was  referred  to  in  the  complaint 
of  which  the  trial  court  took  Judicial  notice,  and  that  the  acts 
charged  in  the  complaint  constituted  a  violation  of  the  ordinance.    ' 

5.  Municipal  oobporationb,  §  864* — when  evidence  insufficient  to 
support  verdict.  On  a  prosecution  charging  one  known  to  be  a  pick- 
pocket with  lounging  in  and  prowling  and  loitering  about  a  car 
and  public  place  without  being  able  to  give  a  reasonable  excuse  In 
violation  of  section  2012  of  Chicago  Code  of  1911,  evidence  examined 
and  held  insufficient  to  support  a  verdict  against  defendant 


City  of  Chicago,  Defendant  in  Error,  t.  Albert  Johnson, 

Plaintiflr  in  Error. 

Gen.  No.  21,569.    (Not  to  be  reported  In  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  William  N. 
Gemmill,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1915.  Reversed  and  remanded.  Opinion  filed 
April  28,  1916. 

Statement  of  the  Case. 

Complaint  by  City  of  Chicago,  plaintiff,  against  Al- 
bert Johnson,  defendant.  The  same  questions  are  in- 
volved as  are  decided  in  the  opinion  filed,  in  Gen.  No. 
21,568,  City  of  Chicago  v.  Baker,  amte,  p.  323. 

The  complaint  is  in  the  same  language,  based  on  the 

•8«e  nilnols  Notes  Dis«st»  Volt.  XI  to  XV,  and  CoHuribAlTe  <|iHwt«rl7,  Mme 
topic  And  MctloB  Bomber. 
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same  city  ordinance,  and  supported  by  the  same  char- 
acter of  proof,  as  held  in  the  Baker  case,  supra,  to  be 
insufficient  to  sustain  a  judgment  of  conviction. 

Chables  E.  Erbstein  and  Charles  P.  B.  Maoaulay, 
for  plaintiff  in  error. 

Samuel  A.  Ettelson  and  Harry  B.  Miller,  for  de- 
fendant in  error ;  Daniel  Webster,  of  counsel. 

Mr.  Justice  Barnes  delivered  the  opinion  of  the 
court. 


Tlllnols  Life  Insurance  Company,  Appellee^  t.  James- 

H.  Prentiss,  Appellant. 

Gen.  No.  22,454. 

Injunction,  §  29* — wlien  granted  to  restrain  inatitutUm  of  suit 
in  foreign  jurisdiction.  Allegations  of  biU  to  enjoin  institution 
of  suit  on  life  insurance  policy  in  another  Jurisdiction  while  suit 
on  the  same  policy  pending  in  Illinois,  held  sufficient  to  warrant 
granting  of  injunctive  relief  sought,  on  the  ground  that  complete 
relief  can  be  had  In  the  pending  proceeding  and  such  further  suit 
would  be  vexatious  and  harassing. 

Interlocutory  appeal  from  the  Circuit  Court  of  Cook  county;  tho 
Hon.  Thomas  G.  Windes,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court    Affirmed.    Opinion  filed  April  28,  1916. 

Fbedebick  a.  Brown,  Raymond  S.  Pruitt  and  Ralph 
R.  Bradley,  for  appellant;  John  G.  McDonald,  of 
counsel. 

Henry  W.  Price  and  Hugh  T.  Martin,  for  appellee. 


•See  nilnoU  Notes  Digest,  Volt.  XI  to  XV,  and  CnmulatlTe  <|iiarterly,  same 
topic  and  leetlon  aomber. 
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Mb.  Justice  Babnes  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  from  the  refusal  of  the  court  to 
dissolve  an  in,iunction  restraining  appellant  from  in- 
stituting a  suit  on  a  life  insurance  policy  against  ap- 
pellee in  the  State  of  Missouri. 

The  motion  to  dissolve  was,  on  the  face  of  the 'bill, 
disclosing  that  a  suit  between  the  same  parties  on  the 
same  policy  had  already  been  instituted  by  appellant 
and  was  still  pending  in  the  Circuit  Court  of  Cook 
county,  and  that  appellant  had  threatened  to  begin 
another  suit  on  said  policy  in  the  State  of  Missouri 
with  the  avowed  object  of  availing  himself  of  the  pro- 
cedure recognized  by  the  Constitution  of  that  State 
whereby  three-fourths  or  more  of  the  jurors  concurring 
may  render  a  verdict,  and  with  the  further  object  to 
harass  and  annoy  appellee  by  such  unnecessary  litiga- 
tion and  greatly  increase  the  expense  and  inconven- 
ience of  making  its  defense  to  the  claim. 

The  bill  sets  forth  that  appellee  had  refused  to  pay 
the  policy  because  of  suicide  by  the  insured  and  false 
warranties  and  representations  in  procuring  the  policy, 
among  them  that  his  father  never  had  the  disease  or 
ailment  of  insanity  whereas,  the  bill  avers,  he  was  af- 
flicted therewith  and  was  confined  and  died  in  the  State 
asylum  for  the  insane  at  Kankakee,  Illinois.  It  further 
appears  from  the  bill  that  Cook  county,  Illinois,  is  the 
place  where  the  contract  was  entered  into,  where  ap- 
pellee has  its  principal  office,  where  appellant  resides, 
where  the  insured  lived  and  committed  suicide,  where 
his  estate  is  being  administered,  where,  as  may  well  be 
inferred,  most,  if  not  all,  documentary  evidence  pertain- 
ing to  the  contract  and  matters  of  defense,  and  the 
necessary  witnesses  thereto  may  be  found,  and,  hence, 
where  the  production  of  the  documents  and  personal 
attendance  of  the  witnesses  may  be  secured  by  the 
court's  process.  It  would  appear,  therefore,  that  there 
is  no  impediment  to  complete  justice  to  both  parties 
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in  this  jurisdiction  where  appellant  had  already  begun 
suit,  and  that  his  purpose  of  instituting  suit  in  Mis- 
souri is  not  because  any  legitimate  reason  exists  for 
not  proceeding  with  the  case  here  nor  because  any 
special  facility  for  presenting  the  merits  of  it  exists 
there,  but  mainly  because  he  desires  to  avail  himsfelf  of 
the  supposed  advantage  of  the  Missouri  procedure. 
But  such  a  course  of  conduct  under  such  circumstances 
tends  to  harass  and  oppress  the  appellee.  It  would 
not  only  be  required  to  defend  two  suits  for  the  same 
cause  of  action  in  two  different  jurisdictions  and  be 
put  to  the  unnecessary  inconvenience  and  expense  of 
carrying  proofs  and  witnesses  several  hundred  miles 
to  a  foreign  jurisdiction  or  attempt  to  present  its 
evidence  by  depositions,  but  would  thus  be  forced  away 
from  the  jurisdiction  of  its  residence  and  where  the 
witnesses  to  the  matters  in  controversy  apparently  re- 
side and  their  attendance  in  court  may  be  compelled^ 
to  a  jurisdiction  where,  by  reason  of  the  inability  to 
compel  the  attendance  of  said  witnesses,  it  may  be  un- 
able to  present  its  defenses  upon  their  merits.  We  can, 
for  instance,  conceive  of  much  embarrassment  and 
disadvantage  that  would  attend  presenting  the  outlined 
defenses  in  another  State  so  far  as  they  depend  on  the 
production  of  evidence  from  said  insane  asylum  or 
the  coroner's  oflSce  of  Cook  county. 

Upon  very  similar  facts  this  method  of  equitable 
relief  has  been  approved  both  in  this  country  and 
England.  In  the  English  court  of  chancery  such  relief 
has  been  granted  on  the  broad  ground  that  the  institu- 
tion of  foreign  proceedings  when  complete  relief  can 
be  had  where  the  litigation  is  pending  will  be  regarded 
**as  a  vexatious  harassing  of  the  opposite  party,"  as 
said  by  the  lord  chancellor  in  the  case  of  Carron  Iron 
Co.  V,  McClaren,  5  Clarke's  Cases,  H.  of  Lords,  July 
1855,  where  there  was  a  full  discussion  of  the  sub- 
ject. Upon  the  same  principle  relief  was  granted 
in  Field  v.  Holhrook,  3  Abb.  Pr.  (N.  Y.)  377,  where 


Chicago — First  District — ^Aprh.,  1916.         329 


lUlnois  Life  Insurance  Co.  v.  PrentiSB,  199  111.  App.  326. 

the  English  cases  are  reviewed.  In  Webster  v.  Colum- 
hian  Nat.  Life  Ins.  Co.,  116  N.  Y.  Snpp.  404  (affirmed 
in  196  N.  Y.  523 ) ,  the  court  said :  *  *  The  plaintiff,  being 
a  resident  of  this  State  and  having  first  brought  action 
in  its  court,  ought  not  to  be  compelled  to  go  to  another 
forum  to  maintain  her  rights  concerning  the  precise 
matter  in  litigation  here."  The  same  relief  was 
granted  much  on  the  same  principle  in  Old  Dominion 
Copper  Mining  <&  Smelting  Co.  v..  Bigelow,  203  Mass. 
159,  in  Monumental  Sav.  Ass'n.  v.  Fentress,  125  Fed. 
812,  in  Locomobile  Co.  v.  American  Bridge  Co.,  80  App. 
Div.  44,  80  N.  Y.  Supp.  288,  and  in  Kittle  v.  Kittle,  8 
Daly  (N.  Y.)  72.  In  Freick  v.  Hinkly,  122  Minn.  24, 
the  court  reversing  an  order  for  injunction  neverthe- 
less recognized  the  same  principle  and  said:  ^^Had 
suit  been  brought  in  Minnesota  in  advance  of  the  New 
Jersey  suit,  it  might  perhaps  furnish  a  basis  for  an 
injunction."  And  proceedings  in  a  foreign  jurisdic- 
tion were  restrained  in  Von  Bernuth  v.  Von  Bernuth, 
(76  N.  J.  Eq.  177),  73  Atl.  1049,  and  in  Standard  Roller 
Bearing  Co.  v.  Crucible  Steel  Co.,  71  N.  J.  Eq.  61, 
mainly  on  the  ground  that  they  would  be  vexatious  and 
harassing  to  defendants  therein.  While  these  several 
cases  have  some  distinguishing  features,  yet  we  think 
the  present  case  comes  within  the  principle  recognized 
by  each. 

Appellee  lays  much  stress  on  the  claim  that  if  re- 
quired to  defend  in  Missouri  it  would  be  deprived  of 
the  right  guarantied  to  citizens  of  this  State.  We  are 
not  impressed  with  the  force  of  the  argument  on  this 
contention.  But  because  of  the  views  already  ex- 
pressed which  call  for  afiirmance  of  the  lower  court's 
action,  we  need  not  consider  it. 

Affirmed. 
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Anderson  &  Llnd  Mannfactnrlng  Company,  Appellant, 
T.  Carpenters'  District  Council  of  Chicago  et  aL, 
Defendants.    John  Metz  et  al.,  Appellees. 

Gen.  No.  20,809.    (Not  to  be  reported  in  fnll.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Oscab 
E.  HeabDp  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914.  Affirmed  in  part,  reversed  in  part,  and 
remanded  with  directions.    Opinion  filed  April  28,  1916. 

Statement  of  the  Case. 

BiU  in  equity  by  the  Anderson  &  Lind  Manufacturing 
Company,  complainant,  against  the  United  Br()tiier- 
hood  of  Carpenters  &  Joiners  of  America,  the  Car- 
penters' District  of  Chicago,  and  a  number  of  their 
officers,  agents  and  members,  defendants,  charging 
them  with  conspiring  to  compel  and  'coerce  complain- 
ant to  unionize  or  organize  its  shop,  and  to  establish 
and  maintain,  in  order  to  aid  them  in  securing  such 
result,  an  illegal  boycott  against  complainant  and  the 
product  of  its  mill. 

This  is  an  appeal  to  reverse  that  part  of  the  decree 
entered  in  this  case  which  directs  the  dissolution  of  a 
temporary  injunction,  and  the  dismissal  of  complain- 
ant's amended  bill  of  complaint  as  to  John  Metz, 
Daniel  Galvin,  Abe  Weinstein,  Joseph  Morava,  Oscar 
Olson,  Alex  Jeschke  and  the  United  Brotherhood  of 
Carpenters  &  Joiners  of  America.  The  decree  makes 
perpetual  such  temporary  injunction  as  to  the  other 
defendants,  in  whose  behalf  no  appeal  has  been  per- 
fected by  any  party  in  interest. 

Edmund  W.  Fboehooh,  for  appellant. 

Fabbbll  &  Thompson,  for  appellees. 
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Mr.  Justice  McGoobty  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Conspiracy,  |  16* — t€hen  temporary  injunction  properly  dis- 
MOlved.  On  a  bill  to  enjoin  a  national  organization,  its  local  sub- 
ordinate bodies  and  certain  officers  and  agents  of  tbe  latter  from 
unlawfully  injuring  complainant's  business,  a  temporary  injunction 
against  the  national  organization  will  be  dissolved  where  there  Is 
nothing  to  show  that  any  wrongful  acts  were  ratified  or  authorized 
by  the  national  organization. 

2.  CoNSPiRACT,  I  16* — when  temporary  injunction  against  inter- 
ference with  JmsinesM  properly  m^ide  permanent.  On  a  biU  to  en- 
Join  a  national  organization,  its  local  subordinate  agencies  and  the 
agents  and  officers  of  the  latter  from  conspiring  to  interfere  with 
the  complainant's  business  by  threats,  intimidation,  boycott  and 
similar  illegal  acts,  a  temporary  injunction  against  such  officers  and 
agents  should  be  made  permanent  as  to  such  of  the  officers  and 
agents  as  participated  in  the  illegal  acts,  but  not  against  an  agent 
who  merely  stated  to  a  witness  that  complainant  should  unionize 
its  shop,  without  any  threat  or  intimidation  on  his  part 


Edward  B.  Baeon^  Appellant^  t.  Otto  E.  Beiehelt^ 

Appellee. 

Gen.  No.  20,865. 

1.  Assumpsit,  |  89* — when  evidence  insufficient  to  support  ver- 
dict. In  an  action  of  assumpsit,  evidence  examined  and  held  insuffi- 
cient to  support  the  verdict. 

2.  Attachment — when  instruction  as  to  conveyance  of  property 
properly  given.  Where  plaintifTs  affidavit  for  attachment  in  aid 
in  an  action  of  assumpsit  for  money  alleged  to  have  been  embezzled, 
alleges  that  defendant  had  within  two  years  last  past  fraudulently 
disposed  of  his  property  so  as  to  hinder  and  delay  creditors,  it  is 
not  error  to  instruct  that  if  the  Jury  find  from  the  evidence  that  a 
certain  conveyance  was  made  for  the  sole  purpose  of  securing  the 
grantee  upon  his  obligation  as  a  bondsman  for  defendant,  such  con- 


•See  nilBoIti  Notes  INfeet,  Vols.  XI  to  XV,  and  Comulatlve  Quarterljr,  same 
topic  and  section  nonsber. 
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ve}ranoe  cannot  be  considered  by  them  as  evidence  in  snpport  ^f 
plaintlfTs  case  upon  the  attachment  issue,  even  though  they  may 
believe  from  the  evidence  that  such  property  was  purchased  with 
money  stolen  from  plaintiff. 

3.  Appeal  and  ebrob,  |  1672* — when  omisaUm  in  plea  unUved. 
Failure  of  plaintiff  to  call  the  trial  court's  attention  to  an  omission 
in  the  plea  rendering  It  obnoxious  to  a  general  demurrer  constitutes 
a  waiver  of  such  omission. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Oscar 
E.  Heabd,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914.  Reversed  and  remanded.  Opinion  filed 
April  28,  1916. 

Statement  by  the  Court.  This  is  an  action  in  as- 
sumpsit brought  in  the  Circuit  Court  of  Cook  county  by 
Edward  E.  Bacon,  appellant,  against  Otto  E.  Reichelt, 
appellee,  in  connection  with  which  suit  was  issued  a 
writ  of  attachment  in  aid,  levied  upon  certain  property 
of  defendant  (appellee).  There  was  a  trial  by  jury 
which  resulted  in  a  verdict  and  judgment  for  plaintiff 
for  $640  on  the  assumpsit  issue,  but  against  him  on  the 
attachment  issue,  and  the  writ  of  attachment  was  dis- 
missed. 

Plaintiff  was  engaged  in  the  grain  commission  busi- 
ness in  Chicago.  Defendant,  who  had  been  continu- 
ously in  the  employ  of  plaintiff  for  about  twenty-five 
years,  and  who  during  that  period  had  advanced  in 
salary  and  position  from  bookkeeper  to  manager  of 
plaintiff's  office,  terminated  such  employment  April  16, 
1912,  by  a  letter  received  by  plaintiff  on  said  date,  upon 
his  return  to  Chicago  from  eastern  cities,  wherein  de- 
fendant confessed  to  embezzling  $640  of  plaintiff's 
money  during  the  latter 's  absence. 

Plaintiff's  evidence  tends  to  show  that  defendant 
during  1910, 1911  and  1912,  respectively,  while  in  plain- 
tiff's employ  through  a  series  of  forgeries  and  em- 
bezzlements, most  of  which  occurred  at  times  when 
plaintiff  was  absent  from  Chicago,  misappropriated 

•See  nilnoU  Netee  IMcest,  V«U.  XI  to  XY,  and  CmniilattTo  Qiuuterly,  — nr 
topic  ftnd  Metloii  number. 
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and  applied  to  his  own  use  $24,329.60  from  plaintiff. 
The  taking  of  such  sum  was  admitted  by  defendant 
upon  the  trialy  who  claimed^  however,  that  such  amount 
represented  unpaid  salary  owing  him  by  plaintiff ;  that 
during  1902  or  1903  defendant  declined  a  proffered 
partnership  in  plaintiff's  business,  because  the  latter 's 
financial  condition  was  unsatisfactory ;  that,  thereupon, 
plaintiff  increased  defendant's  salary  from  $1,800  to 
$5,000  a  year ;  that  for  a  period  of  eight  or  nine  years 
foUowing,  defendant  had  only  drawn  on  account  of 
such  salary,  about  $2,000  each  year.  Defendant  fur- 
ther testified  that  at  the  time  his  salary  was  fixed  at 
$5,000  a  year,  Lamson  Brothers  were  giving  financial 
aid  to  plaintiff ;  that  defendant  during  such  period  pre- 
pared and  presented  to  plaintiff  a  statement  showing 
the  true  condition  of  the  latter's  business,  which  state- 
ment was  changed  by  plaintiff  so  that  it  purported  to 
show  that  he  owed  Lamson  Brothers  $75,000  instead  of 
$145,000.  At  that  time,  plaintiff  in  referring  to  Lam- 
son Brothers,  told  defendant  that  the  latter  **  would 
have  to  cover  up  the  difference ' ' ;  that  plaintiff  other- 
wise increased  the  purported  assets  and  decreased  the 
purported  liabilities  thereon  shown,  and  instructed  de- 
fendant to  thereafter  prepare  such  statements  accord- 
ingly; that  plaintiff  further  instructed  defendant  to 
make  entries  in  plaintiff's  books  in  such  manner  as 
would  indicate  that  the  cost  of  running  plaintiff's  busi- 
ness was  much  less  than  the  actual  cost  thereof,  and 
show  that  defendant's  salary  was  only  $2,400  a  year, 
and  that  the  money  paid  defendant  in  excess  of  such 
sums  should  be  run  through  the  grain  account ;  to  place 
locks  upon  plaintiff's  books  of  entry  to  prevent  dis- 
covery of  such  deception,  and  that  thereafter  such 
books  were  lodked  by  defendant,  who  admitted,  how- 
ever, that,  exoept  as  to  his  salary,  plaintiff's  books 
were  kept  correctly  by  him.  An  examination  of  plain- 
tiff's books  during  May  or  June,  1912,  after  defendant's 
employment  ceased,  did  not  disclose  any  false  entry 


334  Appellate  Courts  op  Illinois. 

Bacon  ▼.  Reichelt,  199  111.  App.  331. 

therein  pertaining  to  the  cost  of  running  plaintiff's 
business,  other  than  the  alleged  false  entries  as  to  de- 
fendant's salary.  All  of  the  entries  in  plaintiff's  books 
were  made  by  defendant,  and  all  checks  were  supposed 
to  be  signed  by  plaintiff,  whose  account  with  the  Bank 
of  Montreal  varied  from  $1,000  to  $200,000  a  day,  and 
had  exceeded  $300,000  in  a  single  day.  Defendant  had 
no  authority  at  any  time  to  sign  checks  for  plaintiff. 

The  method  used  by  defendant  in  obtaining  money 
in  excess  of  $2,400  a  year,  his  purported  salary  as 
shown  by  plaintiff's  books,  may  be  illustrated  by  the 
following  instance:  According  to  an  entry  made  by 
defendant  upon  plaintiff's  books,  a  check  was  pur- 
ported to  have  been  issued  in  the  course  of  plaintiff's 
business  to  W.  A.  Fraser  &  Company,  for  $3,104.10. 
The  check  actually  drawn  to  the  order  of  that  firm  was 
for  $3.50.  Of  the  amount  appearing  upon  the  books 
to  have  been  paid  to  W.  A.  Fraser  &  Company,  $2,864.16 
was  used  bv  TSeichelt  to  buv  bonds  for  his  own  use  and 
benefit.  By  similar  methods  defendant  obtained  from 
plaintiff  $13,809  during  1911,  and  $7,420  from  January 
2nd,  to  April  13th,  inclusive,  1912.  Defendant  claims 
that  all  checks  thus  issued  were  signed  by  plaintiff, 
sometimes  in  blank;  *'that  the  stub-book  was  in  his 
(plaintiff's)  hands  all  day  long;"  that  plaintiff  had 
access  to  all  of  the  books  and  that  the  moneys  thus 
obtained  by  defendant  were  so  obtained  with  plaintiff's 
knowledge,  authority  and  consent,  and  intended  to 
apply  on  defendant's  additional  salary.  Such  knowl- 
edge, authority  or  intent  was  denied  by  plaintiff. 

Defendant  further  testified  that  he  kept  no  record 
of  moneys  in  excess  of  $200  per  month  thus  obtained 
by  him,  but  that  record  of  same  was  kept  by  plaintiff. 
The  checks  upon  which  defendant  obtained  such  moneys 
were  the  only  checks  of  plaintiff's  that  were  missing 
at  the  time  of  the  trial.  Checks  issued  next  preceding 
and  immediately  following  the  checks  above  referred 
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to  were  found  intact  by  the  auditor  who  made  the 
examination  of  plaintiff's  books,  shortly  after  defend- 
ant's employment  ceased.  During  the  period  of  1910, 
1911  and  1912,  defendant  purchased  with  the  moneys 
thus  acquired,  bonds,  diamonds,  an  automobile  and  a 
residence  in  Maywood  which  he  occupied  as  his  home, 
and  maintained  a  son  in  Harvard  University  at  a  cost 
of  $1,000  a  year.  During  these  years  plaintiff  fre- 
quently visited  defendant's  home  and  had  knowledge, 
generally,  of  defendant's  style  and  manner  of  living. 
Plaintiff  testified,  however,  that  he  had  been  told  by 
defendant,  which  the  latter  denies,  that  during  such 
period  defendant  had  been  given  money  by  a  wealthy 
relative. 

Plaintiff  contends  that  the  verdict  is  against  the 
manifest  weight  of  the  evidence ;  that  the  court  erred 
in  instructing  the  jury  on  the  attachment  issue,  that 
the  judgment  should  be  reversed  and  the  cause  re- 
manded for  a  new  trial  of  both  issues. 

Mosss,  BosENTHAL  &  KENNEDY,  for  appellant;  Waij- 
TEB  Bachbach  and  Sigmund  W.  DAvm^  of  counseL 

Simon  La  Obou,  for  appellee ;  Emoby  D.  Fbazieb,  of 
counseL 

Mb.  Justice  MoGoobty  delivered  the  opinion  of  the 
court. 

We  are  of  the  opinion  that  the  verdict  in  this  case 
is  against  the  manifest  weight  of  the  evidence.  Fol- 
lowing defendant's  confession  to  plaintiff  that  he 
wrongfully  took  $640  of  plaintiff's  money,  defendant 
was  convicted  in  the  Criminal  Court  of  Cook  county  of 
embezzling  money  from  plaintiff,  and  sentenced  to  the 
penitentiary.  Defendant's  testimony  that  plaintiff  in- 
creased defendant's  salary  from  $1,800  to  $5,000  a  year 
is  unsupported  by  any  other  direct  evidence.    Although 
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defendant  testified  that  owing  to  plaintiff 's  poor  finan- 
cial condition  he  waited  for  several  years  before  de- 
manding or  receiving  such  additional  compensation^ 
the  evidence  does  not  show  such  improvement  in  plain- 
tiff's  financial  condition  as  would  even  tend  to  explain 
why  defendant  was  enabled  to  rightfully  obtain  from 
plaintiff  $24,329.60  within  a  period  of  less  than  two 
years,  commencing  May  5,  1910. 

It  seems  highly  improbable  that  plaintiff,  whose  daily 
bcuiking  transactions  varied  from  $1,000  to  $200,000  a 
day,  would  falsify  his  books  for  the  sole  purpose  of 
concealing  from  his  creditors  an  added  expense  of 
$3,000  a  year.  There  is  no  evidence  in  this  record  that 
Lamson  Brothers  were  ever  deceived  by  any  entry 
made  in  plaintiff's  books,  or  denied  access  to  same.  It 
has  not  been  shown  by  any  evidence  how  plaintiff's 
alleged  representation  to  Lamson  Brothers,  that  plain- 
tiff owed  the  latter  $70,000  less  than  the  amount  actu- 
ally owing,  deceived  or  could  have  deceived  said  firm. 
So  far  as  the  evidence  discloses,  it  may  be  reasonably 
inferred  that  only  plaintiff  was  deceived  by  defendant's 
false  entries  in  plaintiff's  books.  Considering  the  fur- 
ther fact  that  defendant  had  been  duly  adjudged  guilty 
of  embezzling  plaintiff's  money,  that  most  of  the  money 
taken  by  him  was  during  plaintiff's  absence  in  some 
distant  city,  that  the  checks  upon  which  defendant  ob- 
tained such  moneys  are  the  only  checks  which  are 
missing,  it  is  evident  that  the  verdict  is  against  the 
manifest  weight  of  the  evidence. 

It  is  also  contended  that  the  court  erred  in  instruct- 
ing the  jury  as  follows : 

**The  court  instructs  the  jury  that  if  they  find  from 
the  evidence  herein  that  the  conveyance  or  conveyances 
to  John  W.  Barker  in  question  were  made  for  the  sole 
purpose  of  securing  said  Barker  upon  his  obligation  as 
a  bondsman  for  said  defendant  Eeichelt,  then  the  court 
instructs  the  jury  that  such  conveyance  or  conveyances 
cannot  be  considered  by  them  as  evidence  in  support 
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of  the  plaintiff's  case  upon  the  attachment  issue  herein, 
even  though  you  may  believe  from  the  evidence  in  the 
case  that  the  property  so  conveyed  was  purchased  with 
moneys  stolen  from  Bacon  by  the  defendant.'* 

Plaintiff's  affidavit  for  attachment  alleged,  inter 
alia,  that  defendant  had  ''within  two  years  last  past 
fraudulently  •  •  •  disposed  of  his  property,  so  as 
to  hinder  and  delay  his  creditors."  In  our  opinion, 
the  court  did  not  err  in  giving  such  instruction.  In 
Murry  Nelson  A  Co.  v.  Letter,  93  HI.  App.  176,  180, 
the  court  said:  "Our  Supreme  Court  has  construed 
the  attachment  act  as  applying  only  in  cases  where  the 
debtor  has  committed  a  fraud  in  fact,  in  doing  the 
act  found  fault  with,  as  contradistinguished  from  a 
legal  or  constructive  fraud.  They  have,  in  decided 
cases,  held  that  it  is  '  not  enough  that  the  effect  of  the^ 
deed  was  to  delay  creditors,  but  it  must  have  been 
executed  with  that  purpose  and  intent, '  and  that '  grant- 
ing writs  of  attachment  in  cases  where  only  legal  or 
constructive  fraud  is  shown  is  outside  of  the  general 
scheme  and  purpose  of  the  attachment  law.'  Weare 
Commission  Co.  v.  Druley,  156  111.  25."  Even  if  such 
instruction  were  held  to  be  erroneous,  the  giving  of 
same  could  not  have  constituted  prejudicial  error,  as 
it  was  the  duty  of  the  jury,  under  the  evidence,  to 
find  the  attachment  issues  in  favor  of  the  defendant. 

The  plea  or  traverse  of  defendant  to  plaintiff's  affi- 
davit of  attachment  filed  June  19,  1912,  denied  that 
within  two  years  last  past  defendant  fraudulently  con- 
cealed or  disposed  of  his  property,  etc.  It  is  obvious 
that  the  period  from  May  14, 1912,  the  date  upon  which 
plaintiff's  affidavit  of  attachment  was  filed,  to  June  19, 
1912,  is  not  covered  by  defendant's  plea.  While  such 
plea  would  have  been  obnoxious  to  a  general  demurrer, 
the  failure  of  plaintiff's  counsel  to  call  the  attention 
of  the  trial  court  specifically  to  this  question  consti- 
tuted a  waiver  of  the  omission  complained  of  by  plain- 
tiff, in  defendant's  plea.    Devine  v.  Chicago  City  Ry. 

Vol.  CXCIX  22 
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Co.,  237  m.  278,  280 ;  First  Nat.  Bank  of  El  Paso  v. 
Miller,  235  111.  135,  139. 

For  the  reasons  herein  stated,  the  judgment  of  the 
Circuit  Court  is  reversed  and  the  cause  remanded  for 
a  new  trial  on  the  assumpsit  issues  only. 

Judgment  reversed  and  cause  remanded. 


D.  G.  Booths  Appellee^  y.  Fred  C.  Bell  et  aL^  Appellants.  ^ 
Oen.  No.  20,919.    (Not  to  be  reported  In  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Wiluam 
N.  Gemmiix,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1914.  Affirmed.  Opinion  filed  April  28, 
1916. 

Statement  of  the  Case. 

Action  by  D.  C.  Booth,  plaintiff,  against  Fred  C. 
Bell,  T.  W.  Magill,  G.  B.  Bell  and  Averill  Tilden,  trad- 
ing as  H.  0.  Stone  &  Company,  defendants.  The  case 
was  tried  before  the  court  without  a  jury  on  an  agreed 
statement  of  facts,  the  court  finding  the  issues  for 
plaintiff,  and  assessed  his  damages  at  the  sum  of 
$1,100,  overruled  motion  of  defendants  for  a  new  trial 
and  arrest  of  judgment,  and  rendered  judgment  on  the 
finding.    From  this  judgment,  defendants  appeal. 

The  evidence  showed  that  plaintiff,  residing  in  South 
Dakota,  was  the  owner  of  a  flat  building  in  Chicago, 
subject  to  an  incumbrance  of  $1,100,  which  became  due 
and  payable  on  May  1,  1914.  The  defendants  received 
a  letter  from  plaintiff  bearing  date  of  September  6, 
1913,  requesting  them  to  find  a  purchaser  for  said 
property  and  to  inform  him  how  much  they  could  prob- 
ably sell  the  equity  for,  and  what  their  commissions 
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would  be ;  that  there  was  a  mortgage  of  $1,100  on  the 
property  with  interest  at  six  per  cent. ;  that  he  would 
rather  sell  the  equity  for  cash  than  to  continue  rent- 
ing. Plaintiff  also  in  such  letter  asked  defendants  to 
obtain  tenants  for  and  manage  said  property  for  plain- 
tiff. Defendants  replied  thereto,  consenting  to  act  as 
his  agents  and  manage  said  property  and  added  tlio 
following : 

**In  regard  to  the  sale  of  the  property,  our  Mr. 
Johnson  will  write  you  •  •  •  as  soon  as  he  looks 
at  the  property.'' 

On  September  27,  1913,  plaintiff  called  at  the  oflSce 
of  defendants  in  Chicago  and  upon  inquiry  was  then 
informed  by  Johnson,  one  of  the  defendants'  em- 
ployees, that  in  his  opinion  plaintiff's  property  was 
worth  $3,500.  On  November  25,  1913,  defendants  re- 
ceived a  letter  from  plaintiff  as  follows : 

''Will  you  kindly  advise  me  if  there  is  any  prospect 
for  sale  of  the  four  flat  building  at  3124  Clybourn  Ave- 
nue within  a  few  weeks.  I  accepted  the  valuation 
placed  upon  it  by  your  Mr.  Johnson  with  the  expecta- 
tion of  a  quick  sale  and  if  possible  to  do  so  I  would  be 
pleased  to  make  a  sale  soon." 

Defendants  replied  to  said  letter  assuring  plaintiff 
that  they  would  do  everything  possible  to  sell  plain- 
tiff's property.  On  or  about  February  1,  1914,  a  cer- 
tain Himmelfarb  offered  defendants  $2,500  for  a  good 
title,  free  and  clear  of  all  incumbrances,  for  the  real 
estate  in  question,  and  to  pay  defendants  commissions 
for  making  said  sale.  On  February  3,  1914,  plaintiff 
received  from  defendants  the  following  telegram : 

*'Can  get  twenty-five  hundred  dollars  net  cash  for 
Clybourn  Avenue  property.    Wire." 

On  February  4, 1914,  defendants  received  the  follow- 
ing telegram  from  plaintiff. 

**Will  accept  twenty-five  hundred  dollars  net  cash 
for  Clybourn  Avenue  property." 

Upon  receipt  of  the  last  mentioned  telegram,  defend- 
ants proceeded  to  make  sale  upon  the  terms  of  Himmel- 
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farb's  oflfer,  and  plaintiff,  thereupon,  received  the 
following  letter  from  defendants,  dated  February  10, 
1914: 

*'We  have  closed  contract  of  sale  on  your  property 
at  3124  Clybourn  Avenue  at  a  price  of  $2,500.00  net 
to  you,  as  per  our  telegram. 

''This,  of  course,  is  made  with  the  understanding 
you  will  pay  for  a  continuation  of  abstract  down  to  date 
showing  good  title  and  you  will  also  have  to  pay  the 
taxes  for  last  year,  which  of  course  are  gone  by." 

Plaintiff  also  received  from  defendants  the  statutory 
form  of  warranty  deed,  which  recited  a  consideration 
of  $10  and  other  good  and  valuable  consideration,  the 
terms  of  which  deed  conveyed  and  warranted  to 
Himmelfarb  the  real  estate  in  question,  subject  to  a 
trust  deed  due  May  1,  1914,  and  all  taxes  and  special 
assessments  levied  for  the  year  1913,  which  deed  was 
duly  signed  an*  acknowledged  by  plaintiff  and  his 
wife,  returned  to  defendants  and  filed  for  record  in 
Cook  county,  Illinois,  on  March  7,  1914. 

The  defendants  deducted  from  the  proceeds  of!  the 
sale  $1,121.10,  the  amount  of  the  indebtedness  secured 
by  trust  deed  on  said  property,  together  with  other 
charges.  Plaintiff  received  from  defendants  a  letter 
dated  March  9,  1914,  as  follows: 

''Enclosed  you  will  find  our  check  for  $1,288.12,  to- 
gether with  statement  showing  the  figures  in  the  closing 
of  the  sale  of  your  property  at  3124  Clybourn  Ave- 


nue. ' ' 


Upon  receipt  of  such  letter,  plaintiff  sent  defendants 
the  following  telegram: 

"Letter  and  check  received  entirely  unsatisfactory. 
Wired  my  lawyers  to  begin  immediate  action  in  case 
you  refuse  to  comply  with  your  written  and  telegraphic 
offer.    Check  returned." 

On  April  J.,  1914,  the  parties  hereto  stipulated  that 
said  check  had  been  tendered  and  the  tender  refused, 
and  that  plaintiff  might  use  and  cash  same  without 
prejudice. 
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P.  H.  Bishop,  for  appellants. 

Ela,  Oboveb  &  Mabch,  for  appellee;  Frank  B. 
Gbovbb,  of  counsel. 

Mb.  Justice  MoQoobtt  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

CoirntACTS,  9  224* — how  the  term  "net  cash"  construed.  Where 
the  owner  of  incumbered  property  advises  a  broker  that  he  will  take 
a  certain  amount  "net  cash"  for  the  property  and  the  broker  in- 
forms him  that  he  has  a  purchaser  who  wiU  give  a  certain  amount 
"net  cash"  therefor  which  offer  the  owner  accepts,  the  term  is  to 
be  construed  as  meaning  that  the  owner  is  to  receive  the  amount 
named  clear  of  anjrthing  extraneous,  with  all  deductions  made, 
and  the  broker  cannot  deduct  from  the  amount  paid  the  amount  of 
the  incumbrance. 


Earl  H.  Macoy,  Appellee,  t.  James  D.  Barton,  Appellant. 
Gen.  No.  20,982.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  John  K. 
Pbindiville,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914.  Af&rmed.  Opinion  filed  April  28,  1916. 
Certiorari  denied  by  Supreme  Court   (making  opinion  final). 

Statement  of  the  Case. 

Action  by  Earl  H.  Macoy,  plaintiff,  against  James 
D.  Barton,  defendant,  to  recover  a  balance  alleged  to 
be  due  plaintiff  on  defendant's  promissory  note  for 
$2,000.  A  writ  of  attacliment  issued  in  connection 
with  said  suit  was  served  on  the  American  Amusement 
Association,  who  filed  its  answer  admitting  it  had  be- 
come indebted  to  defendant  in  the  sum  of  $644.24.  The 


•Bee  nilnolfi  Notes  Dlsett,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  same 
toDic  and  Hectlon  number. 
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conrt  found  the  issues  as  to  the  attachment  issue 
against  defendant  and  on  the  merits  rendered  judg- 
ment against  defendant  for  $1,467  and  costs,  from 
which  defendant  appeals. 

The  evidence  showed  that  defendant  delivered  to 
plaintiff  his  said  promissory  note  for  $2,000  payable 
six  months  after  date,  and  at  the  same  time  four  cer- 
tain promissory  notes,  of  $1,000  each,  executed  by  A. 
Wilbur  Crane,  payable  to  order  of  defendant,  and  by 
him  indorsed,  together  with  a  $1,000  certificate  of  stock 
of  the  National  Printing  •&  Engraving  Company,  at- 
tached to  each  note.  Defendant  was  indebted  to  said 
company  (of  which  plaintiff  was  president,  and  de- 
fendant vice  president)  and  had  given  to  it,  to  apply 
on  such  indebtedness,  his  promissory  note  for  $13,200, 
and  it  was  agreed  that  the  proceeds  of  the  first  Crane 
note  to  become  due  would  be  applied  on  the  principal 
and  interest  of  defendant's  said  note  for  $13,200,  which 
was  subsequently  done,  leaving  an  unpaid  balance 
owing  thereon  of  $12,998,  for  which  sum  defendant 
gave  said  company  his  promissory  note  in  lieu  of  the 
original  note  of  $13,200.  Defendant  testified  that  when 
he  gave  to  plaintiff  the  three  Crane  notes  remaining 
unpaid  he  then  said  to  plaintiff :  '  *  You  can  have  these 
for  this  note  of  $2,000  if  I  don't  pay  it,  and  if  there 
is  anything  left  you  can  apply  it  on  any  indebtedness 
I  may  owe  the  National  Printing  &  Engraving  Com- 
pany." During  defendant's  absence  in  Europe,  all 
of  the  notes  in  question  were  paid  to  plaintiff,  who  ap- 
plied the  proceeds  of  same  to  the  interest  and  principal 
of  defendant's  promissory  note  for  $12,998  and  de- 
fendant's other  indebtedness  to  the  National  Printing 
&  Engraving  Company.  Plaintiff  testified  that  the 
Crane  notes  were  delivered  to  him  by  defendant  imme- 
diately prior  to  the  latter 's  departure  for  Europe,  to 
apply  to  any  contingency  that  might  arise  in  defend- 
ant's affairs,  with  directions  by  defendant  to  use  such 
notes  as  plaintiff's  judgment  might  dictate.    Defend- 
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ant  did  not  deny  his  indebtedness  to  said  company,  but 
complained  of  the  application  by  plaintiff  of  the  pro- 
ceeds of  the  three  Crane  notes  to  such  indebtedness, 
instead  of  applying  such  proceeds  to  the  unpaid  bal- 
ance of  $1,467  owing  plaintiff  by  defendant  on  the 
latter 's  said  $2,000  note. 

Leslie  H.  Whipp,  for  appellant. 

Thomas  S.  Hogan  and  P.  F.  Mubbay^  for  appellee. 

Mr.  Justice  McGK)Obtt  delivered  the  opinion  of  the 
court. 

Abstraet  of  the  Deelslon. 

Bills  Ain>  kotbs,  9  440* — when  evidence  aujBMent  to  support  judg- 
ment. In  an  action  to  recover  the  balance  due  on  a  promissory 
note,  evidenee  examined  and  held  to  support  a  Judgment  for  de- 
fendant. 


•See  nilnois  Note*  Dlr««t,  Vols.  XI  to  XV,  mad  Owmiilattve  Quarterly, 
tople  and  ■•ctloa  iiiimber. 
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Maude  B.  Helm  and  Eyelyn  Helm^  by  Matide  B.  Helm, 
Appellants,  y.  Illinois  Gommercia[l  Hen's  Associa- 
tion, Appellee. 

Gen.  No.  21,038.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  jAicse  C. 
Martin,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1911  Affirmed.  Opinion  originally  filed  April 
28,  1916.  Rehearing  allowed  and  additional  opinion  filed  June  20, 
1916. 

Statement  of  the  Case. 

Action  by  Maude  B.  Helm  and  Evelyn  Helm,  by 
Maude  B.  Helm,  her  next  friend,  plaintiffs,  against 
Illinois  Commercial  Men's  Association,  defendant,  to 
recover  on  a  policy  of  insurance  on  the  life  of  Edgar 
L.  Helm,  deceased.  Prom  a  judgment  for  defendant 
upon  a  trial  before  the  court  without  a  jury,  plaintiffs 
appeal. 

The  contract  in  this  case  consisted  of  the  applica- 
tion for  insurance,  the  policy  issued  to  the  assured  and 
the  by-laws  of  the  association.  The  by-laws  offered 
in  evidence  by  plaintiffs  contained  the  following  provi- 
sion: ''This  association  shall  not  be  liable  to  any  per- 
son for  any  idemnity  or  benefit  for  *  *  •  death 
*  *  •  resulting  from  an  accident  to  a  member 
which  happened  while  said  member  was  unnecessarily 
exposing  himself  to  danger;  (or)  was  not  in  the  exer- 
cise of  due  diligence  for  his  self-protection;  *  *  *." 
Plaintiffs'  evidence  showed  that  the  deceased  was 
killed  wtile  walking  along  a  railroad  right  of  way  at 
a  point  between  Vickers  and  Walton,  Virginia;  that 
there  was  no  public  highway  between  Vickers  and  Wal- 
ton, and  it  was  the  only  practicable  way  of  travel  for 
pedestrians  between  these  two  points,  and  was  much 
traveled  by  people  passing  from  one  point  to  the  other; 
that  deceased  was  struck  by  a  westbound  passenger 
train,  while  a  freight  train  was  passing  the  deceased 
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in  an  easterly  direction.  The  engineer  and  fireman 
of  the  locomotive  of  the  passenger  train,  who  testified 
in  behalf  of  plaintiffs,  were  the  only  witnesses  who 
testified  as  to  the  manner  in  which  deceased  met  his 
death.  The  engineer  did  not  see  deceased  before  he 
was  killed.  The  fireman  testified  that  when  he  first 
saw  deceased,  the  latter  was  walking  alongside  of  the 
freight  train  and  on  the  ends  of  the  ties  supporting 
the  rails  upon  which  the  passenger  train  was  running, 
and  that  at  that  time  deceased  was  about  three  hun< 
dred  feet  in  front  of  the  passenger  engine,  with  his 
back  to  the  same,  facing  and  walking  in  the  same  direc- 
tion in  which  the  passenger  train  was  going.  The 
accident  happened  on  a  long  ''stiff'*  curve  and  the 
witness  was  prevented  from  seeing  the  deceased  soon- 
er because  his  view  was  cut  off  by  the  freight  train. 

He  testified  that  it  could  not  have  been  over  five 
seconds  from  the  time  he  first  saw  deceased  until  the 
latter  was  struck ;  that  the  east  and  westbound  tracks 
were  about  five  feet  apart;  that  he  had  seen  people 
step  in  safety  between  these  tracks ;  that  a  cold  wind 
was  blowing  at  the  time;  that  deceased  appeared  to 
be  carrying  his  grip  upon  his  back  with  his  head  bent 
over,  and,  apparently,  had  his  hands  in  his  pockets. 

BxjLKiiEY,  MoBE  &  Tallmadgb,  f  or  appellants. 

Eyan  &  Condon,  for  appellee;  Ibvin  I.  Livingston 
and  D.  A.  Callahan,  of  counsel. 

Mb.  Justice  McGoobty  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

Insurance,  f  667* — when  evidence  insufficient  to  estabtiah  that  in- 
iured  exercUed  due  diligence.  f<n-  his  self-protection  at  time  of  death 
Inf  train.  In  an  action  on  a  policy  of  insurance  on  the  life  of  a 
person  killed  while  walking  on  a  railroad  track,  evidence  held  in- 
sufficient  to  establish  that  insured  exercised  due  care  for  his  own 
safety,  within  the  terms  of  the  policy. 

•8«e  Illlnola  Notes  Digest,  Vols.  XI  to  XV,  and  CvmulfttlTo  Quarterly,  lame 
lotilr  and  Bert  Ion  number. 
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Wroblewski  y.  City  of  Chicago,  199  III.  App.  346. 


Kazlmler  Wroblewski,  Defendant  in  Error,  t.  City  of 

Chicago,  Plaintiff  in  Error. 

Oen.  No.  21,771.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Patrick  B. 
F*LANAQAN,  Judgo,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.    Reversed  and  Judgment  here.    Opinion  filed  May  1, 1916. 

Statement  of  the  Case. 

Action  by  Kazimier  Wroblewski,  plaintiff,  against 
City  of  Chicago,  defendant,  to  recover  wages  or  salary 
as  a  patrolman  for  the  period  from  May  31,  1910,  to 
December  7,  1910,  during  which  he  was  suspended  and 
discharged,  but  reinstated  at  the  latter  date.  Upon 
trial  by  the  court  he  had  judgment  for  $625,  to  reverse 
which  defendant  prosecutes  this  writ  of  error. 

Samuel  A.  Ettelson,  for  plaintiff  in  error;  Roy  S 
Gaskill  and  George  A.  Curran,  of  counsel. 

A.  D.  Gash,  for  defendant  in  error. 

Mr.  Presiding  Justice  MoSurely  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

MxiNiciPAi.  CORPORATIONS,  |  126* — When  proof  of  existence  of  office 
and  right  thereto  essential  in  action  for  salary.  In  an  action  by 
one  against  a  municipal  corporation  for  salary  or  wages  as  patrol- 
man, plaintiff  must  show  the  existence  of  the  ofElce  of  patrolman 
during  the  period  for  which  salary  is  sought,  and  his  legal  right 
to  hold  it. 

•See  niinoU  Notes  Dlffest,  VoU.  XI  to  XT,  and  CnmiilstiTe  Quarterly,  mom 
topic  and  eectlon  number. 
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Adklns^  Young  &  Allen  Company,  Appellee,  t.  Bhine- 
lander  Paper  Company,  Appellant. 

Oen.  No.  21,940.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  John 
SixLK,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1915.  Reversed  and  Judgment  here.  Opinion  filed  May  1,  1916.  Re- 
hearing denied  May  15,  1916.  Certiorari  denied  by  Supreme  Court 
(making  opinion  final). 

Statement  of  the  Case. 

Action  by  Adkins,  Young  &  Allen  Company,  a  cor- 
poration, plaintiff,  against  Rhinelander  Paper  Com- 
pany, a  corporation,  defendant,  to  recover  a  balance 
said  to  be  due  for  installing  in  defendant's  manufac- 
turing plant  what  are  called  '  *  Fuel  Economy  Q-auges. ' ' 
Defendants  in  its  affidavit  of  defense  alleged  failure  of 
plaintiff  to  perform  its  contract;  it  also  filed  a  claim 
of  set-off.  Upon  trial  by  the  court  defendant  was  de- 
feated as  to  its  set-off,  and  plaintiff  had  judgment  for 
$2,000,  from  which  defendant  appeals. 

The  evidence  showed  that  letters  contained  the  con- 
tract of  the  parties.  On  September  22,  1913,  plaintiff 
wrote  to  defendant  offering  to  equip  one  of  its  boilers, 
No.  6,  with  '* Indicating  and  Recording  Gauges,*'  with 
a  guaranty  that  they  would  increase  *  *  the  efficiency  of 
evaporation  at  least  five  (5%)  per  cent.,"  to  be  deter- 
mined by  tests.  If  the  increase  was  not  shown  the 
device  was  to  be  removed  free  of  charge.  This  offer 
was  accepted.  On  January  3,  1914,  plaintiff  wrote  as 
follows : 

**As  per  our  contract  of  September  22ndy  1913,  and 
your  letter  of  the  30th  ult.,  we  take  pleasure  in  sub- 
mitting this  contract  that  covers  every  detail  of  both 
our  written  and  verbal  agreements." 

Then  follows  a  proposition  to  equip  each  of  defend- 
ant's five  other  boilers  with  the  '*Wilsey  Fuel  Econ- 
omy Gauges,"  under  the  following  conditions: 
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**We  guarantee  to  increase  the  eflSciency  of  steam 
production  at  least  five  (5)  per  cent,  over  present  fig- 
ures. 

*  *  This  savings  guarantee  to  be  determined  by  two  (2) 
evaporative  tests  each  of  one  (1)  week  duration.  One 
test  under  present  conditions  and  the  second  test  with 
the  fireman  taking  advantage  of  our  gauge  readings. 
It  is  understood  you  will  have  one  of  your  men  check 
these  figures  at  all  readings  and  verify  them  to  you. 

*'In  the  event  of  test  not  being  satisfactory  to  either 
party,  duplicate  tests  are  to  be  conducted. 

**If,  according  to  these  tests,  give  (5)  per  cent,  or 
more  increase  in  the  evaporation  per  fuel  unit  is  shown, 
the  complete  installation  is  to  be  paid  for  within  thirty 
(30)  days  of  installation. 

'*If  less  than  five  (5)  per  cent,  increase  in  efficiency 
is  shown,  the  equipment  is  to  be  removed  free  of  charge 
to  you. 

'*  These  efficiency  tests  are  to  be  as  stated,  each  of 
one  (1)  weeks  duration,  i.  e.,  six  (6)  consecutive  work- 
ing days  each.     *     *     • 

*^  Price  of  complete  installation  as  above  outlined 
and  subject  to  above  guarantees,  including  our  services 
as  efficiency  engineers,  to  be  two  thousand  ($2,000) 
dollars. 

''The  installation  on  No.  6  boiler  to  be  paid  for  as 
per  previous  contract  if  these  tests  are  completed  as 
outlined  and  show  5%  or  more/' 

This,  also,  was  accepted  by  notation  on  the  letter. 

The  gauges  having  been  installed,  the  tests  contem- 
plated were  made,  commencing  February  16th  and  end- 
ing February  28th.  At  the  conclusion  of  the  tests  it 
was  reported  by  plaintiff's  representative  to  the  de- 
fendant  that  these  tests  showed  an  ''increase  in 
evaporation  or  efficiency  of  17.24%. '*  Defendant's 
manager  expressed  doubt  as  to  the  accuracy  of  these 
figures,  saying  that  he  wanted  to  run  another  test  the 
following  week.  This  conversation  took  place  on  Satur- 
day. The  manager  said  he  knew  there  was  something 
wrong  with  this  test,  and  he  wished  to  confirm  it.    Mr. 
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Adkins  of  the  plaintiff  company  asked  for  a  payment 
on  account,  and  represented  that  they  had  been  at  con- 
siderable expense  and  that  there  was  no  question  of 
making  the  saving  of  five  per  cent.,  and  that  they  would 
like  to  have  a  little  advance.  Thereupon  plaintiff  was 
paid  $425.  At  the  same  time  plaintiff's  representative 
was  again  told  that  defendant's  manager  was  sure 
these  figures  were  not  correct  and  that  he  would  make 
another  test  the  following  week.  This  was  agreed  to 
by  plaintiff.  This  second  test  was  made,  and  two  days 
thereafter,  that  is  on  March  18th,  defendant  reported 
to  plaintiff  that  this  test  **  indicated  a  saving  of 
1.91%."  Letters  passed  between  the  parties  in  which 
plaintiff  argued  that  this  second  test  showed  the  sav- 
ing guarantied,  which  claim  was  combated  by  defend- 
ant. On  April  14th,  defendant  wrote  to  plaintiff  as 
follows : 

**Your  favor  of  the  9th  received  and  we  do  not  agree 
with  you  that  there  has  been  an  average  saving  of 
10^%  in  our  boiler  room  since  installing  your  Econ- 
omy Gauges. 

*' As  advised  you  when  here,  the  first  test  without  the 
gauges  was  not  a  practical  one  in  any  way  as  it  showed 
the  highest  cost  of  fuel  of  any  run  ever  made  in  the 
history  of  our  mill.  It  was  for  this  reason  that  I  took 
advantage  of  our  contract  for  a  second  test. 

'*Up  to  the  present  time  we  are  not  satisfied  with  the 
results  shown  since  the  last  test  showed  a  saving  of 
less  than  5%  and  we  might  have  had  this  difference 
in  firing  from  one  week  to  another  without  any  gauges 
attached. 

**  Please  note,  therefore,  that  we  do  not  accept  the 
apparatus.'* 

There  was  a  disagreement  between  the  parties  as  to 
the  consumption  of  wood  fuel  in  the  respective  tests, 
defendant  claiming  that  in  the  first  test  this  consump- 
tion was  disregarded,  and  plaintiff  claiming  that  this 
factor  was  of  no  importance.  In  June  and  July  de- 
fendant had  tests  made  as  to  the  fuel  value  of  wood 
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such  as  was  used  in  its  mill,  but  the  court  refused  to 
allow  the  result  of  these  tests  to  be  shown. 

Meyeb  Shapibo,  for  appellant;  Gbbgoby  &  McNab 
and  Albbbt  S.  Long,  of  counsel. 

Bbyan,  McCobmick  &  Wilbbb,  for  appellee ;  William 
E.  Bbyan,  of  counsel. 

Mb.  Pbesiding  Justice  McSubbly  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  CoMTBACTB,  §  330* — wheti  payment  on  account  not  a  toaiver  of 
conditions  of  contract.  In  an  action  to  recover  a  balance  claimed 
to  be  due  for  installing  a  device  in  defendant's  plant,  evidence 
examined  and  held  to  show  that  a  payment  of  a  part  of  the  purchase 
price  did  not  constitute  a  waiver  by  defendant  of  the  conditions 
and  guaranties  of  the  contract  and  an  acceptance  of  the  device. 

2.  CoNTBAOTS,  §  374* — when  burden  of  proving  compliance  on 
plaintiff.  In  an  action  to  recover  a  balance  claimed  to  be  due 
under  a  contract  for  the  purchase  of  a  device,  where  defendant  sets 
up  a  failure  of  the  device  to  fulfil  the  conditions  and  guaranties 
of  the  contract,  the  burden  is  on  plaintiff  to  show  that  the  device 
conformed  to  such  guaranties. 

3.  Set-off  and  rkcoupment,  §  18* — when  amount  pai^  on  a^ccount 
recoverable.  Were  a  buyer  has  paid  a  part  of  the  purchase  price 
upon  a  condition  to  be  subsequently  performed  which  thereafter 
fails,  he  is  entitled  to  recover  such  amount  on  a  plea  of  set-off  in 
an  action  to  recover  the  balance  of  the  purchase  price. 

•See  UlinolB  Notes  Divest,  VoU.  XI  to  XV,  and  Cumiilatlve  Qnarterljr,  Huse 
topic  and  tection  nombor. 
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William    J.    Scown,    Appellee,    y.    County    of    Cook, 

Appellant. 

Gen.  No.  33,032.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  H. 
Stebuno  Pomebot,  Judge,  presiding.  Heard  In  this  court  at  the 
March  term,  1916.    Affirmed.    Opinion  filed  May  1,  1916. 

Statement  of  the  Case. 

Action  by  William  J.  Scown,  plaintiff,  against  Coun- 
ty of  Cook,  defendant,  for  compensation  for  the  serv- 
ices of  plaintiff  and  associates  rendered  to  defendant 
at  its  request,  in  appraising  the  property  of  the  Dun- 
ning Institution  in  Cook  coimty.  Plaintiff  alleged  that 
the  claims  of  his  associates  had  been  duly  assigned  to 
him.  Upon  trial  a  jury  returned  a  verdict  for  the 
plaintiff  in  the  sum  of  $3,800  upon  which  judgment 
was  entered.    Defendant  appeals. 

The  evidence  showed  that  in  1912  the  County  of 
Cook  and  the  State  Board  of  Administration  of  the 
State  of  Illinois  began  negotiations  looking  to  the 
transfer  of  the  Dunning  Institution  from  the  County 
of  Cook  to  the  State  of  Illinois.  In  connection  with 
this  transfer  the  board  of  administration,  in  February, 
1912,  requested  the  County  Board  of  Cook  County  to 
furnish  **a  detailed  inventory  of  all  property  belong- 
ing to  Cook  County  which  may  be  transferred  to  the 
State  of  Illinois  on  July  1,  1912.**  On  March  4,  3912, 
pursuant  to  said  request,  the  county  board  adopted  a 
resolution  reciting  that  '*The  State  Board  of  Admin- 
istration has  asked  for  an  inventory  of  all  the  personal 
property  now  situated  in  said  institution,  together 
with  lists  of  buildings  and  descriptions  of  real  estate ; 
•  •  •  That  the  President  of  the  Board  of  Commis- 
sioners be  and  hereby  is  directed  and  authorized  to 
appoint  and  name  six  persons     •     •     •    ^j^q  ghall 
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inventory  and  appraise  all  the  personal  property  and 
effects  of  the  Dunning  Institution,  and  make  its  report 
to  the  President  of  the  Board  of  Commissiotters  and 
members  at  as  early  a  date  as  possible,  said  persons 
and  the  cost  of  said  inventory  to  be  paid  for  out  of  the 
Dunning  Institution  Building  Fund/*  On  March  8, 
1912,  the  president  of  the  county  board  appointed  the 
plaintiff  and  Arch  M;  Campbell  as  building  appraisers 
to  do  this  work. 

It  further  appeared  that  at  this  time  there  were  two 
funds  which  had  been  appropriated  by  the  county 
board  in  its  annual  appropriation  bill  available  for  the 
payment  of  these  services,  (1)  **for  such  building  pur- 
poses as  are  not  otherwise  provided  fbr,  $25,000'*;  (2) 
**  building  purposes  at  Dunning  Institution,  $50,000." 

The  performance  of  the  work  was  not  in  dispute. 
Plaintiff  and  Mr.  Campbell,  with  necessary  assistance, 
made  the  appraisement  and  reported  the  same  to  the 
county  commissioners.  There  was  also  evidence  thut 
the  reasonable,  usual  and  customary  charges  in  Chi- 
cago for  performing  such  services  would  amount  to 
over  $20,000.  Defendant's  only  witness  testified  that 
this  charge  would  be  over  $14,000,  and  it  was  admitted 
by  defendant  that  one  per  cent,  would  be  the  usual 
and  customary  price,  which  would  amount  to  nearly 
$10,000  for  each  appraiser.  There  was  evidence  that 
these  appraisers  had  made  an  agreement  with  a  com- 
mittee appointed  by  the  county  board  as  to  their  com- 
pensation, which  was  considerably  less  than  the 
amount  shown  to  be  reasonable  and  customary. 

Maclay  Hoyne,  for  apx)ellant. 

Leb  D.  Mathias,  for  appellee. 

Mb.  PBBsroiNG  Justice  MoStthely  delivered  the  opin- 
ion of  the  court. 
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Abstract  of  the  Decision. 

1.  Judges,  ft  9* — when  judge  of  a  City  Court  of  another  county 
may  Ht  as  judge  of  Superior  Court  of  Cook  county.  The  Judge  of  a 
City  Court  outside  of  Cook  county  may  sit  as  Judge  of  the  Superior 
Court  of  Cook  county  In  the  trial  of  an  action  against  Cook  county 
to  recoYer  appraiser's  fees. 

2.  Counties,  f  40* — when  president  of  hoard  of  county  commiS' 
HonerM  may  appoint  appraisers.  Where  the  board  of  county  com- 
missioners of  a  county  adopts  a  resolution  directing  and  author- 
izing its  president  to  appoint  and  name  persons  to  appraise  and 
inventory  all  the  personal  property  and  effects  of  a  certain  institu- 
tion, such  resolution  being  in  connection  with  the  transfer  of  the 
institution  to  the  State  board  of  administration  which  had  requested 
a  detailed  inventory  of  all  the  property,  the  president  may  appoint 
persons  as  expert  building  appraisers  to  appraise  the  buildings  of 
the  institution. 

3.  CoNTaACTB,  §  382* — when  evidence  as  to  rate  of  compensation 
admiasihle.  In  an  action  against  a  county  to  recover  compensa- 
tion for  services  in  appraising  property,  defendant  cannot  complain 
of  the  admission  of  evidence  of  an  agreement  between  plaintifT, 
on  the  one  hand,  and  the  president  of  defendant's  board  of  county 
commissioners  (by  whom  plaintiff  was  employed)  and  a  committee, 
on  the  other,  as  to  the  rate  of  compensation,  where,  under  the 
common  counts  of  plaintifTs  declaration  he  would  be  entitled  to  re- 
cover on  a  quantum  meruit  which,  the  evidence  shows,  would  give 
him  a  larger  amount  than  he  claimed  or  was  awarded  by  the  Jury. 

4.  Customs  and  usages,  f  26* — when  evidence  inadmissible.  In 
an  action  against  a  county  to  recover  for  services  rendered  in  ap- 
praising property,  evidence  as  to  the  customary  manner  of  making 
an  appraisal  of  such  property  is  properly  excluded  where  plainUfC 
had  made  the  appraisal  in  conformity  to  the  method  prescribed  by 
the  board  of  county  commissioners  by  which  he  was  employed. 

6.  Counties,  §  40* — when  resolution  does  not  confer  on  president 
of  hoard  of  county  commissioners  power  to  muke  contract.  A  resolu- 
tion of  a  board  of  county  commissioners  that  its  president  be  and 
is  directed  and  authorized  to  name  and  appoint  a  certain  number 
of  persons  who  shall  inventory  and  appraise  certain  property  and 
Bhall  be  paid  out  of  a  certain  fund,  does  not  confer  on  him  the 
power  to  make  a  contract. 

6.  Municipal  cobporations,  f  172* — when  estopped  to  question 
right  to  compensation  for  services.  Where  a  municipality  has  power 
to  contract  for  services  and  such  services  have  been  rendered  and 
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it  has  accepted  the  beneflts  thereof,  it  is  estopped  to  claim 
that  the  person  rendering  them  is  not  entitled  to  compensation, 
and  is  liable  for  the  reasonable  value  of  such  services. 

7.  Ck>UNTiE8,  S  2* — when  auiharized  to  employ  appraUera,  A 
county  has  power  to  employ  appraisers  to  appraise  its  property. 

8.  CouNTiEB,  §  71* — when  appropriation  valid.  A  resolution  of  a 
board  of  county  commissioners  providing  for  ,the  payment  of  the 
cost  of  the  inventory  and  appraisal  of  a  certain  county  institution 
out  of  the  building  fund  of  such  institution  is  valid. 

9.  CoNntACTs,  §  384* — when  evidence  suifieient  to  support  verdict. 
In  an  action  against  a  county  to  recover  for  services  rendered  in 
appraising  property,  evidence  examined  and  held  to  support  a  ver- 
dict for  plaintiff. 

10.  Payment,  |  24* — when  matter  of  defense.  Payment  is  a  mat- 
ter of  defense,  and  in  the  absence  of  evidence  it  will  be  presumed 
that  it  has  not  been  made. 


Biehard  J.  Fregt,  Appellant,  t.  Carman  Laundry  Sup- 
ply Company  and  H.  Hineliliffey  Appellees. 

Gen.  No.  22,040.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Ck>ok  county;  the  Hon.  M.  L. 
MoKiNLET,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.    Affirmed.    Opinion  filed  May  1,  1916. 

•  Statement  of  the  Case. 

Action  by  Eichard  J.  Prest,  plaintiff,  against  Car- 
man Laundry  Supply  Company  and  H.  Hinchliffe,  de- 
fendants, to  recover  compensation  for  injuries  received 
while  he  was  a  passenger  on  a  car  of  the  Chicago  Bail- 
ways  Company.  Plaintiff  alleged  that  the  defendants 
were  in  control  of  a  certain  wagon  being  driven  along 
Des  Plaines  street  at  the  crossing  with  Madison  street, 
and  that  they  so  negligently  managed  the  wagon  that 
a  collision  occurred  and  plaintiff  was  injured.     As 

•See  Illlnola  Notes  Dl*ett,  Vols.  XI  to  XV,  and  CumiiUitlTe  Quwterljr, 
to|>lc  Aod  m«Umi  Dumber. 


Chicago — ^Fibst  Dibtbict — ^May,  1916.  355 

Prest  V.  Carman  Laundry  Supply  Co.  et  aL,  199  IlL  App.  354. 

directed  by  the  court,  the  jury  returned  a  verdict  find- 
ing the  defendants  not  guilty,  and  upon  this  verdict 
judgment  was  entered.    Plaintiff  appeals. 

The  certificate  of  the  trial  judge  appended  to  the 
bill  of  exceptions  recited  that  the  foregoing  '*is  a 
synopsis  of  the  evidence  offered  or  received  on  the 
trial  of  the  foregoing  entitled  caiue  •  •  •  ^hich 
were  all  of  the  proceedings,  other  than  evidence  as 
above  described,  had  on  the  trial  of  the  foregoing  en- 
titled cause. '* 

GsoBGB  V.  McIntybb,  for  appellant. 

HowABD  Ambs^  Habby  W.  Mbnblby  and  Sylvbsteb 
G.  Abbott,  for  appellees. 

Mb.  Pbesiding  Justice  McSubely  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Deeisioii. 

Appeal  and  ebbob,  §  1303* — when  assignmenU  of  error  not  con- 
sidered where  JHll  of  exception$  insufficient.  On  appeal,  where  the 
document  purporting  to  be  a  bill  of  exceptions  not  only  does  not 
pretend  to  contain  all  of  the  evidence,  but  states  by  implication  that 
it  does  not,  the  Appellate  Court  must  assume  that  there  was  evi- 
dence sufficient  to  Justify  the  trial  court  in  directing  the  verdict. 

•See  nilnol*  Notes  DlgetC,  Tol«.  XI  to  XT,  and  Cttmiilttttve  Quarterly, 
topic  Aod  MctloD  nnmber. 
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The  People  of  the  State  of  Illinois  by  Maclay  Hoyne, 
State's  Attorney,  ex  rel.  Ida  L.  M.  Fiirsman,  Ap- 
pellees,  y.  City  of  Chicago  et  aL  Board  of  Edu- 
cation of  the  City  of  Chicago  et  al.^  Appellants. 

Gen.  No.  23,236. 

1.  iKJUNonoN,  f  173* — when  parties  complainant  properly  joined. 
On  a  bill  by  the  People  by  the  State's  Attorney  on  the  relation  of 
a  tax  payer  and  voter  of  a  city  to  enjoin  the  enforcement  of  a  rule 
of  the  board  of  education  of  the  city  prohibiting  teachers  in  the 
public  schools  from  belonging  to  certain  societies  or  unions,  parties 
complainant  held  properly  joined. 

2.  State's  attorney,  §  6* — when  bill  maintainable  by  where  dis- 
bursement of  public  school  money  affected.  Under  J.  &  A.  If  616, 
the  State's  Attorney  is  required  to  commence  and  prosecute  a  suit 
which  involves  the  disbursement  of  money  by  the  public  schools. 

3.  Injunction,  f  173* — when  taxpayer  may  maintain  bill.  A  tax- 
payer of  a  city  inay  maintain  a  bill  to  enjoin  the  enforcem^nt  of  a 
rule  of  the  board  of  education  of  such  city  involving  the  disburse- 
ment of  its  public  school  funds. 

4.  Injunction,  §  191* — when  bill  not  prematurely  brought.  A 
bill  by  the  State's  Attorney  on  the  relation  of  a  taxpayer  of  a  city 
to  enjoin  the  enforcement  of  a  rule  of  the  board  of  educaticm  of 
such  city  prohibiting  the  teachers  from  belonging  to  certain  unions 
and  societies  under  the  penalty  of  dismissal  is  not  prematurely 
brought  though  no  teacher  has  been  discharged,  where  the  bill  al- 
leges that  the  board  is  preparing  to  send  out  notices  requiring 
compliance  with  the  rule,  is  spending  money  and  threatening  fur- 
ther to  enforce  the  rule. 

5.  Schools  and  school  districts,  §  104* — what  extent  of  power 
of  board  of  education  to  pass  rules  governing  teachers.  While  the 
board  of  education  of  a  city  has  powier  to  pass  rules  regulating  the 
teaching  force,  it  cannot  pass  an  unreasonable  rule  in  violation  of 
the  statutes  or  constitution  of  the  State. 

6.  Schools  and  school  districts,  f  104* — when  rule  of  board  of 
education  void.  A  rule  of  the  board  of  education  of  a  city  which 
restricts  employment  of  teachers  to  such  as  are  not  members  of 
certain  organizations  is  void  as  discriminating  between  certain 
classes  and  conferring  special  privileges. 

•See  nilnolfl  Note*  fHffest,  Tola.  XI  to  XT,  mad  CmnalAtlTe  Quarterly,  Huse 
topic  and  seotlon  nmnber. 
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7.  Schools  and  school  distbicts,  f  104* — when  rule  of  board  of 
education  not  valid  as  disciplinary  measure,  A  rule  of  the  board 
of  education  of  a  city  restricting  employment  to  such  teachers  as 
are  not  members  of  certain  unions  or  societies,  and  prohibiting 
membership  in  such  unions  or  societies  under  the  penalty  of  dis- 
missal, -  cannot  be  sustained  as  a  disciplinary  measure. 

HoLDOM,  J.,  dissenting. 

Interlocutory  appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Denis  E.  Sullivan,  Judge,  presiding.  Heard  in  this  court. 
Affirmed.    Opinion  filed  May  1,  1916. 

Angus  Boy  Shannon  and  Chauncby  M.  Millar,  for 
appellants. 

Maclay  Hoyne,  for  appellees;  I.  T.  Greenacbe  and 
Alice  Gkeenacbe,  of  counsel. 

Mb.  Presiding  Justice  MoSubbly  delivered  the  opin- 
ion of  the  court. 

This  is  an  appeal  from  an  order  denying  a  motion 
to  dissolve  a  preliminary  injunction. 

Appellees  have  made  motions  (1)  to  dismiss  the  ap- 
peal, or  (2)  to  dismiss  the  appeal  as  to  certain  defend- 
ants in  the  bill.  In  view  of  the  decision  reached  by  a 
majority  of  this  court  upon  the  substantive  question 
before  us  these  motions  are  not  material,  and  for  that 
reason  are  denied. 

The  bill  was  filed  by  the  State's  Attorney  of  Cook 
county  and  joined  in  by  Ida  L.  M.  Fursman,  a  taxpayer 
and  voter  of  the  City  of  Chicago,  praying  for  an  in- 
junction restraining  the  enforcement  of  a  rule  passed 
by  the  board  of  education  prohibiting  teachers  from 
belonging  to  certain  societies  or  unions.  This  rule  of 
September  29,  1915,  is  as  follows : 

'  *  Section  93- A  —  Membebship  in  Obganizations 
Affecting  Discipline  and  Efficiency  Pbohibited. 

**1.  Membership  by  teachers  in  labor  unions,  or  in 
organizations  of  teachers  afl51iated  with  a  trade  union, 
or  a  federation  or  association  of  trade  unions,  is  inimi- 

•See  nilnoto  Notes  Dtseetp  Vols.  XI  to  XY,  and  ComnUitlve  Qoaiterly.  lame 
topic  and  section  number.  ^»  ...    « 
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cal  to  proper  discipline,  prejudicial  to  the  eflSciency  of 
the  teaching  force,  and  detrimental  to  the  welfare  of 
the  public  school  system;  therefore,  such  membership 
or  affiliation  is  hereby  prohibited.  Membership  in 
some  teachers'  organizations  which  have  officers,  busi- 
ness agents  or  other  representatives  who  are  not 
members  of  the  teaching  force  is  inimical  to  proper 
discipline,  prejudicial  to  the  efficiency  of  the  teaching 
force,  and  detrimental  to  the  welfare  of  the  public 
school  system;  therefore  membership  in  such  of  said 
last  mentioned  organizations  as  this  Board  hereafter 
shall  determine  are  inimical,  prejudicial  or  detrimental 
as  aforesaid  is  hereby  prohibited. 

*  *  2.  All  members  of  the  Education  Department  who 
are  now  members  of  any  such  prohibited  organizations 
shall  forthwith  discontinue  their  membership  therein, 
and  shall  within  three  (3)  months  from  the  date  of  the 
adoption  of  this  rule  furnish  satisfactory  evidence  that 
such  membership  has  been  discontinued. 

**3.  No  person  shall  be  employed  hereafter  in  any 
capacity  in  the  Education  Department  until  such  per- 
son shall  state  in  writing  that  he  or  she  is  not  a  mem- 
ber, and  will  not  while  employed  in  the  Education  De- 
partment become  a  member  of  any  such  prohibited 
organization. 

**4.  No  member  of  the  Education  Department  shall 
be  eligible  hereafter  for  promotion,  advancement  in 
salary,  or  transfer  from  school  to  school  until  such 
person  shall  have  stated  in  writing  that  he  or  she  is 
not  a  member  of  any  such  prohibited  organization. 

*  *  5.  Any  member  of  the  Education  Department  who 
shall  be  found  guilty  of  violation  of  any  provisions  of 
this  rule  shall  be  liable  to  dismissal  from  the  service, 
or  to  such  lesser  disciplining  as  this  Board  in  its  dis- 
cretion in  each  case  shall  determine." 

It  is  alleged  by  the  bill  that  in  accordance  with  a  rule 
of  the  board  of  education,  on  June  23,  1915,  the  teach- 
ers were  elected  for  the  ensuing  year  in  the  regular 
manner,  more  than  7,000  in  number,  including  the  re- 
lator ;  that  the  teachers  have  been  teaching  in  the  pub- 
lic schools  for  a  great  many  years,  and  a  rule  provided 
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that  in  the  employment  of  teachers  each  year  the  board 
should  give  preference  to  those  already  employed  if 
foimd  satisfactory;  that  before  this  election  on  June 
23,  1915,  the  board  of  education  had  found  all  of  such 
teachers  well  qualified  and  competent,  that  such  teach- 
ers had  done  and  continued  to  do  all  things  for  the 
proper  maintenance  and  discipline  of  the  schools  in 
accordance  with  the  by-laws,  rules  and  regulations 
governing  the  same  as  adopted  by  the  board  of  educa- 
tion ;  that  such  teachers  had  done  all  things  in  accord- 
ance with  their  contract  of  employment,  and  they  had 
not  done  anything,  and  had  permitted  nothing  to  bie 
done,  that  was  inimical  to  the  proper  discipline  of  the 
schools,  and  that  they  were  still  willing  under  their 
contract  of  employment  to  so  continue  their  duties. 

That  for  many  years  there  has  been  a  Teachers' 
Pension  Fund  as  provided  by  law;  that  more  than 
6,500  of  the  teachers  elected  on  June  23rd  are  contrib- 
utors to  such  fund;  that  it  aggregates  more  than 
$500,000,  and  is  made  up  from  payments  made  by  the 
teachers  from  their  salaries,  and  from  general  taxa- 
tion ;  that  the  money  expended  by  the  Board  of  Educa- 
tion is  made  up  from  general  taxation  and  other 
sources. 

That  for  several  years  more  than  3,500  of  the  teach- 
ers elected  have  been  and  are  now  members  of  the 
Chicago  Teachers'  Federation,  a  corporation  organ- 
ized under  the  laws  of  Illinois;  that  the  corporation 
is  not  for  profit,  and  was  formed  *  *  to  obtain  for  teach- 
ers all  the  rights  and  benefits  to  which  they  are  enti- 
tled; the  consideration  and  study  of  such  subjects  as 
the  Federation  may  deem  necessary ;  the  consideration 
and  support  of  the  pension  law,  and  the  study  of  par- 
liamentary law." 

That  the  Chicago  Federation  of  Labor  is  a  volun- 
tary association  made  up  of  delegates  from  the  trade 
and  labor  unions,  and  that  the  Teachers '  Federation  is 
affiliated  with  such  Labor  Federation. 
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That  the  American  Federation  of  Labor  is  a  volun- 
tary  association  of  trade  and  labor  unions,  and  that 
the  Teachers'  Federation  is  aflBliated  with  the  Ameri- 
can Federation. 

That  there  is  also  a  body  of  teachers  known  a^  the 
Federation  of  Men  Teachers,  and  also  a  similar  body 
known  as  the  Federation  of  Women  High  School 
Teachers ;  that  the  members  of  these  two  organizations 
contributed  to  the  pension  fund,  and  are  affiliated  with 
the  Chicago  and  American  Federations  of  Labor. 

That  the  board  has  ordered  printed  7,000  copies  of 
a  pledge  for  the  teachers  to  sign,  stating  that  they  are 
not  members  of  the  organizations  prohibited  by  the 
rule  above  quoted,  and  is  threatening  to  distribute 
them  among  the  teachers  of  the  290  schools,  at  great 
expense  for  the  material,  printing,  etc.,  and  to  pay 
for  the  same  out  of  the  school  fund. 

That  under  rules  heretofore  in  force  certain  classes 
of  teachers  were  to  be  given  promotion ;  that  this  pro- 
motion has  been  refused  to  any  teacher  in  accordance 
with  the  above-quoted  rule,  and  that  the  moneys  for 
salaries  and  the  pension  fund  are  being  held  by  cer- 
tain city  officials,  and  that  teachers  will  be  dismissed 
unless  they  will  comply  with  said  rule. 

That  the  actions  of  the  several  teachers  and  the 
conduct  of  their  respective  schools  are  the  same 
whether  or  not  the  teacher  belongs  to  the  prohibited 
organizations. 

That  a  great  many  of  the  teachers  employed  June 
23,  1915,  have  been  re-employed  each  year  for  many 
years  past,  and  during  a  great  many  years  were  or 
have  been  members  of  the  organizations  prohibited  by 
said  rule;  that  probably  one-half  of  the  teachers  be- 
long to  such  organizations;  that  if  such  rule  is  en- 
forced teachers  will  be  discharged,  the  pension  fund 
depleted,  and  taxpayers  be  at  great  inconvenience. 

It  is  contended  that  the  rule  conflicts  with  several 
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provisions  of  the  State  and  Federal  constitutions,  and 
that  it  is  arbitrary,  unreasonable  and  void. 

The  answer  denies  the  right  of  the  State 's  Attorney, 
either  of  his  own  accord  or  upon  the  relation  of  Ida 
L.  M.  Fursman,  to  maintain  the  bill  of  complaint.  It 
states  that  the  board,  after  careful  consideration  and 
due  deliberation  and  in  the  exercise  of  its  sound  judg- 
ment, found  and  declared  that  membership  by  teach- 
ers in  labor  unions  or  in  organizations  affiliated  with 
labor  unions  was  so  injurious  to  the  school  system  as 
to  require  the  prohibition  thereof.  It  denies  that  the 
enforcement  of  the  rule  would  create  confusion ;  admits 
that  the  teachers  are  as  a  whole  as  competent  and  well 
qualified  as  any  body  of  teachers  in  the  United  States, 
but  that  they  need  and  require  a  constant  and  strict 
disciplinary  control;  and  the  answer  charges  that  the 
prohibition  against  membership  or  affiliation  with 
labor  unions  by  teachei*s  is  not  only  just  and  reason- 
able but  also  a  necessary  disciplinary  rule ;  and  denies 
that  the  rule  violates  any  natural  right  or  any  constitu- 
tional provision. 

Upon  hearing  of  the  motion  for  a  preliminary  in- 
junction it  was  ordered  that  the  writ  of  injunction  issue 
restraining  the  defendants  from  enforcing  rule  93-A 
above  quoted,  until  the  further  order  of  the  court.  A 
subsequent  motion  to  dissolve  this  injunction  was  de- 
nied. 

The  parties  complainant  are  properly  joined,  and 
the  bill  is  not  multifarious.  The  State's  Attorney  is 
required  by  statute  *Ho  commence  and  prosecute  all 
actions,  suits,  indictments  and  prosecutions,  civil  and 
criminal,  in  any  court  of  record  in  his  county,  in  which 
the  people  of  the  State  or  county  may  be  concerned. ' ' 
Section  5,  chapter  14  (J.  &  A.  If  616).  That  the  people 
are  interested  in  the  money  disbursed  by  the  Board 
and  are  concerned  in  the  management  of  the  public 
schools  is  beyond  dispute,    A  taxpayer  may  maintain 
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such  a  bill.  Jones  v.  O'Cannell,  266  HI.  443.  The 
nature  and  function  of  the  Board  of  Education  and 
the  rights  of  a  taxpayer  in  relation  thereto  are  thus 
stated  in  Adams  v.  Brenan,  177  111.  194,  198 : 

''The  board  of  education  of  the  city  of  Chicago  is 
a  public  corporation,  created  by  legislative  authority 
as  an  agent  of  the  State  for  the  purpose  of  maintaining 
public  schools  and  school  buildings  within  that  subdi- 
vision of  the  State.  For  the  purposes  of  that  function 
it  receives  from  the  taxpglyers  and  holds  as  a  trustee 
the  school  fund,  and  is  bound  to  administer  it  for  the 
benefit  of  the  beneficiaries  of  the  trust.  The  taxpayers 
are  in  equity  the  owners  of  the  fund,  and  the  board  can 
only  hold  and  apply  it  to  legitimate  purposes  of  the 
trust.  The  law  is  established,  beyond  doubt  or  con- 
troversy, that  a  bill  to  enjoin  public  officers  so  situated 
from  misappropriating  the  fund  in  their  charge  is  a 
proper  remedy  for  a  taxpayer.*' 

The  suit  is  not  prematurely  brought.  It  does  not 
matter  that  no  teacher  has  yet  been  discharged.  The 
bill  alleges  that  the  board  is  preparing  to  send  out 
notices  to  the  teachers  that  they  must  comply  with  the 
rule,  is  spending  money,  and  threatening  further  to 
enforce  the  rule.  Now  is  the  proper  time  for  suit  to 
be  brought. 

It  may  be  conceded  that  the  board  has  power  to  pass 
rules  regulating  its  teaching  force,  and  that  generally 
such  matters  are  within  its  exclusive  discretion;  but 
the  board  has  no  power  to  pass  an  unreasonable  rule 
in  violation  of  the  statute  or  constitution.  People  v. 
Harrison,  223  111.  540. 

Is  the  rule  in  question  discrimination  between  dif- 
ferent classes  of  citizens,  conferring  special  privileges 
upon  a  class  or  group  less  than  all!  A  majority  of 
this  court  holds  that  it  is.  In  Adams  v.  Brenan,  supra, 
the  board  of  education  sought  by  rule  to  restrict  the 
work  of  repairing  a  schoolhouse  to  members  of  a  labor 
union,  -  The  enforcement  of  the  rule  was  enjoined,  the 
court  holding  that  it  created  a  discrimination  between 
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different  classes  of  citizens.  In  its  opinion  the  court 
said: 

*'It  is  unquestionable  that  if  the  legislature  should 
enact  a  statute  containing  the  same  provision  as  this 
contract  in  regard  to  any  work  to  be  done  for  boards 
of  education,  or  if  they  should  by  a  statute  undertake 
to  require  this  board,  as  the  agency  of  the  State  in 
the  management  of  school  affairs  in  the  city  of  Chi- 
cago, to  adopt  such  a  rule  or  insert  such  a  clause  in 
its  contracts,  or  should  undertake  to  authorize  it  to 
do  so,  the  provision  would  be  absolutely  null  and  void 
as  in  conflict  with  the  constitution  of  the  State.  If  such 
a  restriction  were  sought  to  be  enforced  by  any  law 
of  the  State  it  wordd  constitute  an  infringement  upon 
the  constitutional  rights  of  citizens,  so  that  the  State 
in  its  sovereign  capacity,  through  its  legislature,  could 
not  enact  such  a  provision.  (Millett  v.  People,  117  111. 
294;  Frorer  v.  People,  141  id.  171;  BraceviUe  Coal 
Co.  V.  People,  147  id.  66 ;  Ramsey  v.  People,  142  id.  380 ; 
Ritchie  v.  People,  155  id.  98;  People  v.  Chicago  Live 
Stock  Exchange,  170  id.  556.)  There  is  no  more  reason 
or  justification  for  such  a  coiitract  as  this  than  there 
would  be  for  a  provision  that  no  one  should  be  em- 
ployed except  members  of  some  particular  party  or 
church.  In  any  such  case  it  might  be  said  that  the 
board  entertained  a  bona  fide  opinion  that  the  mem- 
bers of  some  political  party  were  more  intelligent  and 
better  capable  of  performing  the  work,  so  that  better 
results  would  be  attained;. or  that  the  members  of  a 
church,  on  account  of  their  higher  standard  of  moral- 
ity, would  more  faithfully  and  conscientiously  carry 
out  the  contract.'* 

And,  again: 

**The  board  of  education  may  stipulate  for  the  qual- 
ity of  material  to  be  furnished  and  the  degree  of  skill 
required  in  workmanship,  but  a  provision  that  the  work 
shall  only  be  done  by  certain  persons  or  classes  of 
persons,  members  of  certain  societies,  necessarily 
creates  a  monopoly  in  their  favor." 

In  Holden  v.  City  of  Alton,  179  111.  318,  by  ordinance 
the  city  council  sought  to  prohibit  the  letting  of  any 
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contract  for  city  printing  to  any  oflBce  which  could  not 
fnmish  the  label  of  the  typographical  union.  The 
court  held  such  ordinance  void,  saying,  it  *  4s  in  viola- 
tion of  common  right,  tends  to  create  a  monopoly  and 
cannot  be  tolerated.  •  •  •  There  is  here  an  un- 
equivocal admission  of  an  arbitrary  exclusion  from  the 
privilege  of  contracting  with  the  city  or  laboring  for 
it,  of  a  portion  of  the  citizens,  for  the  sole  reason  that 
they  are  not  members  of  an  association.'^  See  also, 
Mathews  v.  People,  202  111.  389,  and  cases  there  cited. 

By  these  decisions  it  is  settled  that  any  rule  which 
the  board  of  education  might  pass  restricting  the  em- 
ployment of  teachers  to  members  of  any  particular 
societies  or  unions  would  be  void.  It  follows  logically 
that  a  rule  which  restricts  employment  to  nonmembers 
of  such  societies  or  unions  is  also  void. 

Is  it  valid  as  a  disciplinary  measure!  If  the  board 
liad  resolved  that  it  was  necessary  as  a  matter  of  dis- 
cipline that  it  would  employ  as  teachers  only  members 
of  the  Chicago  Teachers*  Federation,  would  such  a 
restrictive  rule  be  valid!  Or  that  its  teachers  should 
all  be  Presbyterians  or  Catholics  as  a  necessity  for 
'*eflSciency  of  the  teaching  force!"  Or  that  no  mem- 
bers of  such  churches  should  be  employed  for  the  same 
reason!  Or  that  no  member  of  a  particular  political 
party  should  be  employed  because  membership  of  the 
teacher  in  such  party  was  *  *  detrimental  to  the  welfare 
of  the  public  school  system!"  The  answers  to  such 
queries  must  manifestly  be  against  the  validity  of  such 
a  rule.  In  the  Adams  case,  supra,  the  rule  passed  by 
the  board  gained  no  virtue  because  the  '*  board  may 
have  been  of  the  opinion  that  its  action  was  for  the 
benefit  of  the  public. '  *  The  law  is  that  the  board  may 
stipulate  for  the  amount  of  training,  the  degree  of 
proficiency  and  the  physical  fitness  of  its  teaching  em- 
ployees, but  it  cannot  provide  that  its  teaching  shall 
be  done  only  by  certain  persons  or  classes  of  persons 
members  or  nonmembers  of  certain  societies. 
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Furthermore,  we  have  before  us  only  the  assertion 
by  a  scant  majority  of  the  board  that  membership  in 
the  banned  societies  is  inimical  to  proper  discipline. 
The  rule  was  adopted  by  a  vote  of  11  favorable  to  9 
opposed.  No  facts  on  this  point  are  presented  or 
tendered  either  by  bill  or  answer.  It  is  possible  that 
the  validity  of  such  a  rule  as  a  measure  of  discipline 
might  be  the  proper  subject  of  judicial  consideration 
in  connection  with  the  necessities  arising  from  facts 
and  occurrences,  but  no  such  necessities  are  now  before 
us. 

It  is  a  sound  principle  that  agents  to  whom  is  dele- 
gated power  to  expend  moneys  derived  from  the  public 
generally  should  not  be  permitted  arbitrarily  to  con- 
tract for  the  expenditure  of  those  moneys  exclusively 
with  ^  particular  class  of  the  public.  However,  very 
pertinent  to  this  and  like  cases  are  the  words  of  Mr. 
Justice  Holmes:  ** General  propositions  do  not  decide 
concrete  cases.  The  decision  will  depend  on  a  judg- 
ment or  intuition  more  subtle  than  any  articulate 
major  premise." 

A  majority  of  this  court  is  of  the  opinion  that  the 
motion  to  dissolve  the  injunction  was  rightly  deter- 
mined, and  the  order  denying  the  motion  is  affirmed. 

Affirmed. 

Mb.  Justice  Holdom  dissenting. 
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Giovanni  Battesta  Solda,  Plaintiff  in  Error,  t.  Joseph 

Hanreddy,  Defendant  in  Error. 

Oen.  No*  21,588.    (Not  to  be  reported  in  fnll.) 

Error  to  the  Oircnlt  Court  of  Cook  county;  the  Hon.  Kickhah, 
ScANLAN,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.  Affirmed.  Opinion  filed  May  1,  1916.  Petition  for  cer- 
tiorari  dismissed. 

Statement  of  the  Case. 

Action  by  Giovanni  Batte^a  Solda,  plaintiff,  against 
Joseph  Hanreddy,  defendant,  to  recover  for  personal 
injuries  alleged  to  have  been  caused  plaintiff  by  de- 
fendant's negligence.  To  reverse  a  judgment  on  a 
directed  verdict  for  defendant,  plaintiff  prosecutes  this 
writ  of  error. 

The  evidence  showed  that  defendant  was  construct- 
ing a  tunnel  called  the  *' Hanreddy  tunnel"  under  State 
street  south  from  Seventy-ninth  street.  The  Parker- 
Washington  Company  had  constructed  a  tunnel  called 
the  ** Parker- Washington  tunnel' '  from  the  north  to 
Seventy-ninth  street,  which  was  separated  from  the 
Hanreddy  tunnel  by  a  narrow  ledge  of  rock  called  '  *  the 
connection,"  which  it  was  intended  to  blow  out.  On 
the  morning  of  the  accident  Powers  was  defendant's 
superintendent,  Hacker  was  his  foreman,  and  Valor- 
tigera,  called  **  Jim,"  was  drilling  boss.  Plaintiff  was 
his  helper  and  his  brother  Joe  worked  with  him  run- 
ning a  drill.  Samuels  was  city  engineer.  Harrigan 
was  assistant  city  engineer  and  all  the  work  on  the 
Hanreddy  tunnel  was  done  under  his  direction  and 
supervision. 

The  negligence  alleged  was  based  on  the  allegation 
that  there  was  an  accumulation  of  gas  in  the  Parker- 
Washington  tunnel ;  that  the  defendant  knew,  or  by  the 
exercise  of  ordinary  care  might  have  known,  that  an 
accumulation  of  gas  was  dangerous  and  liable  to  pro- 
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duce  the  injury  complained  of  when  the  opening  was 
made  between  the  two  tunnels ;  that  the  plaintiff  him- 
self did  not  know  and  did  not  have  equal  opportunity 
with  the  master  of  knowing  these  circumstances ;  that 
the  accident  resulted  from  the  explosion  of  gas  accu- 
mulated in  the  Parker- Washington  tunnel. 

The  accident  occurred  on  the  morning  of  October  30, 
1908.  The  night  before  Harrigan  told  defendant's  em- 
ployees, that  there  was  water  between  the  bulkhead  in 
the  Parker- Washington  tunnel  and  **the  connection'' 
and  that  they  should  look  out  for  the  water  when  the 
connection  was  broken  through.  On  the  morning  of 
the  accident  the  men  went  to  work  as  usual.  Usually 
twenty-two  holes  were  drilled  and  blasted  every  morn- 
ing. First,  six  holes  would  be  drilled  at  points  in  a 
circle  near  the  middle  of  the  face  of  the  tunnel  wall,  all 
slanted,  so  that  the  inner  points  of  the  holes  would  be 
very  close  together,  to  force  the  debris  out  into  the 
tunnel.  Other  holes  were  placed  on  each  side  of  the 
first  six  holes,  and  all  would  be  drilled  before  any  shot 
was  made.  Dynamite  was  put  in  only  part  of  the  holes 
at  one  time.  Sometimes  a  shot  would  blow  out  a  hole 
and  sometimes  not.  It  was  the  duty  of  the  drill  boss 
to  go  in  after  each  blast  and  see  the  effect  of  the  shot, 
and  his  helper  would  go  with  him.  After  the  drilling 
and  before  the  shot  would  be  fired  they  would  go  back 
about  four  hundred  feet  from  the  face  of  the  tunnel, 
where  there  was  a  switch  in  electric  wires,  by  which 
the  dynamite  was  exploded.  They  would  hear  the 
noise  of  the  dynamite  as  it  exploded,  but  they  oould 
not  tell  whether  the  rock  had  been  thrown  out.  After 
waiting  a  few  minutes  until  the  smoke  and  dust  were 
forced  back  from  the  wall  by  compressed  air,  they 
would  go  into  the  face  and  see  if  the  shot  had  taken 
effect,  carrying  dynamite  with  them,  and  if  it  had  taken 
effect  they  would  dynamite  the  helping  holes.  If  it 
had  not  taken  effect  they  would  put  more  dynamite  in 
the  same  holes  that  had  been  shot  and  again  go  back 
'  to  the  electric  switch  and  explode  the  dynamite. 
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On  the  morning  in  question  the  wires  were  connected, 
the  men  went  back  to  the  switch,  turned  on  the  current 
and  waited  about  half  an  hour  for  the  water  which  thev 
expected  to  come  through  the  hole  they  thought  would 
be  made  when  the  dynamite  was  exploded.  When  the 
water  did  not  come  for  half  an  hour,  they  started  to 
go  to  the  face  of  the  tunnel.  Hacker  walked  in  front, 
plaintiff  second,  and  the  drill  boss  third.  Hacker,  as 
usual,  took  a  lighted  torch  with  him.  The  plaintiff,  as 
usual,  carried  with  him  a  box  of  dynamite  for  the  pur- 
pose of  loading  the  helping  holes  in  case  the  shot  had 
not  taken  effect.  When  Hacker  got  within  a  few  feet 
of  **the  connection''  he  saw  that  the  shot  had  taken 
effect,  and  turned  and  so  told  plaintiff  and  the  drill 
boss.  Just  then  an  explosion  occurred.  At  the  time 
of  the  explosion  plaintiff  dropped  the  dynamite  he  was 
carrying  and  started  to  run.  He  testified  that  when  he 
dropped  the  dynamite  it  exploded  and  knocked  him 
down.  The  fire  filled  the  tunnel  to  the  point  where 
he  was  and  set  his  clothes  on  fire. 

Hyde,  Westbrook  &  Watson,  for  plaintiff  in  error. 

Ryan,  Condon  &  Livingston,  for  defendant  in  error. 

Mr.  Justice  Baker  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Deelslon. 

1.  Masteb  and  be&yant,  §  683* — what  proof  essential  in  action 
for  injury  by  explosion  in  tunnel.  In  an  action  by  an  employee  to 
recover  for  personal  in  juries  alleged  to  have  been  caused  by  the 
accumulation  of  inflammable  gas  in  dangerous  quantities  in  a  tun- 
nel connecting  with  the  one  in  which  plaintiff  was  working  and  by 
failure  of  defendant  to  warn  him  thereof,  in  order  to  show  negli- 
gence it  is  incumbent  on  plaintiff  to  prove  that  there  was  inflam- 
mable gas  in  dangerous  quantities  accumulated  in  such  connecting 
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tunnel  and  that  defendant  knew  or  by  the  exercise  of  ordinary  care 
should  haye  known  of  the  presence  of  the  gas  and  that  It  was 
capable  of  producing  Injury,  and  that  plaintiff  did  not  know  and  did 
not  have  equal  opportunity  with  defendant  of  knowing  thereof  at 
the  time  of  the  injury. 

2.  E3VIDENCE,  S  466* — when  circumstantial  evidence  insufficient. 
When  circumstantial  evidence  is  relied  on  to  prove  a  fact,  the  cir- 
cumstances must  be  proved  and  not  themselves  presumed. 

3.  EvmENCB,  f  23* — when  one  presumption  not  basis  for  another, 
A  presumption  of  fact  is  not  alone  a  legitimate  foundation  for  a 
second  presumption  of  fact 

4.  Masteb  and  bebvant,  §  683* — when  evidence  insufficient  to 
support  a  verdict.  In  an  action  by  a  servant  for  personal  injuries, 
evidence  examined  and  held  insufficient  to  support  a  verdict  for 
plaintiff. 


Chleago  Steel  Foundry  Company,  Defendant  in  Error, 
T.  Andresen-Eyans  Company,  Plaintiff  In  Error. 

Oen.  No.  21,734.    (Not  to  be  reported  in  fnll.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Abthub  J. 
Gbat,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1916.    Affirmed.    Opinion  filed  May  1,  1916. 

Statement  of  the  Case. 

Action  by  the  Chicago  Steel  Foundry  Company, 
plaintiff,  against  the  Andresen-Evans  Company,  de- 
fendant, for  the  contract  price  of  six  tray  lips  for  grab- 
buckets  manufactured  by  plaintiff  for  defendant. 
There  was  a  judgment  for  plaintiff  for  $152.62,  to  re- 
verse which  defendant  prosecutes  this  writ  of  error. 

The  evidence  showed  that  the  lips  were  made  pur- 
suant to  a  written  order.  The  specifications,  so  far  as 
material,  were  that  '*the  lips  are  to  be  of  vanadium 

•See  nilnolfl  Notes  Dly eet,  ToU.  XJ  to  XT,  mad  Gnmnhittyo  QiuirteilT.  Muae 
topic  And  tectloD  number. 
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cast  steel,  35  to  45  per  cent,  carbon  annealed,  to  be 
true  to  pattern,  not  warped  *  •  *  the  metal  in 
cntt *ng  edges,  solid  and  of  the  best  quality."  The 
contention  of  defendant  was  that  the  lips  contained 
defects  rendering  them  worthless  and  that  they  were 
not  made  according  to  the  specifications  contained  in 
the  order.  Defendant  also  gave  notice  of  a  set-off  and 
counterclaim  for  $951.  The  contract  provided  that  the 
lips  should  be  made  according  to  blue  print  and  pattern 
furnished  by  defendant,  and  defendant  on  the  trial 
admitted  that  they  were  so  made.  The  lips  contained 
the  specified  amount  of  carbon  and  were  properly  an- 
nealed, and  the  amount  of  vanadium  fixed  by  the  cus- 
tom of  the  plaintiff  in  the  manufacture  of  its  products 
was  added  to  the  steel  in  casting. 

West  &  Eckhabt,  for  plaintiff  in  error. 

LoEscH^  ScopiELD  &  LoBscH,  f or  defendant  in  error. 

Mb.  Justice  Bakeb  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Sales,  §  252* — whcU  not  BuHicient  to  constitute  1>reach  of  con- 
tract. Where  one  ordering  an  article  to  be  manufactured  directs 
it  to  be  made  in  a  certain  shape  or  style  and  of  certain  ingredients 
and  the  manufacturer  complies  with  these  directions,  he  is  not  liable 
for  injuries  arising  from  the  failure  of  the  article  to  serve  the 
purpose  for  which  it  was  intended. 

2.  Sales,  S  261* — when  manufacture  of  article  according  to  cut- 
torn  of  manufacturer  a  compliance  uAth  contract.  Where  a  contract 
for  the  manufacture  of  certain  articles  proyides  that  they  are  to  be 
of  "vanadium  cast  steel/'  without  specifying  the  percentage  of 
vanadium,  the  manufacturer  sufficiently  complies  with  the  contract 
if  he  uses  the  percentage  of  vanadium  fixed  by  his  custom  in  the 
manufacture  of  his  products. 

3.  Sales,  §  329* — when  evidence  sufficient  to  support  verdict. 
In  an  action  to  recover  the  contract  price  of  certain  articles,  evl- 
de&ce  examined  and  held  to  support  the  verdict. 

*8ee  niinoU  Notes  Dlffest,  Vols.  XI  to  XV,  and  Cnmolailye  Qwuteriy,  MHm 
tople  and  seetloa  mimbcr. 
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Richard  W.  Carter,  Plaintiff  in  Error,  t.  B.  C.  Crist, 

Defendant  in  Error. 

Oen.  No.  21,760.    (Not  to  be  reported  in  fnll.) 

E*rror  to  the  Munlcip&l  Court  of  Chicago;  the  Hon.  Hugh  J. 
Keabnb,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1915.    Affirmed.    Opinion  filed  May  1,  1916. 

Statement  of  the  Case. 

Action  by  Richard  W.  Carter,  plaintiff,  against  R. 
C.  Crist,  defendant,  on  the  following  written  instru- 
ment: 

**For  value  received^  I  hereby  guarantee  the  pay- 
ment of  the  rent  and  performance  of  the  covenants  by 
the  party  of  the  second  part  in  the  leases  made  and 
executed  on  the  20th  day  of  November,  A.  D.  1914, 
and  expiring  on  the  30th  day  of  September,  1915,  by 

and  between and  Mrs.  Jessie  E.  Brown  and 

Miss  Lotta  Edwards,  on  the  land  and  building  known 
as  1511  Lawrence  avenue,  in  the  City  of  Chicago,  Illi- 
nois. 

*  *  Witness  my  hand  and  seal  this  20th  day  of  Novem- 
ber, A.  D.  1914. 

'*R.  C.  Crist    (Seal).'' 

The  Municipal  Court  struck  the  plaintiff's  **more 
specific  statement  of  claim"  from  the  files  and  plaintiff 
electing  to  stand  by  the  statement,  judgment  was  en- 
tered for  defendant,  to  reverse  which  this  writ  of  error 
is  prosecuted. 

In  his  **more  specific  statement  of  claim"  plaintiff 
alleges  that  on  the  date  of  the  instrument  sued  on  he 
was  the  owner  of  a  two-story  building  at  1511  Law- 
rence avenue,  Chicago ;  that  on  said  day  he  leased  the 
first  floor  of  said  building  to  Jessie  E.  Brown  and 
Lotta  Edwards,  described  in  said  lease  as  party  of  the 
second  part,  from  December  15,  1914,  to  the  30th  day 
of  September,  1916,  for  $1,027.50,  payable  in  advance 
at  $45  a  month  the  first  year  and  $50  a  month  the 


372  Appellate  Coitbts  of  Illinois. 

Gtoler  V.  Crist,  199  111.  App.  371. 

second  year;  that  on  said  day  he  leased  the  second 
floor  of  said  building  as  a  dwelling  to  said  Jessie  E. 
Brown  and  Lotta  Edwards,  described  as  party  of  the 
second  part,  from  the  first  day  of  December,  1914,  to 
the  30th  day  of  September,  1916,  for  $770,  payable  in 
advance,  at  $35  a  month ;  that  on  said  day  the  defend- 
ant executed  and  delivered  to  plaintiff  a  certain  writ- 
ten instrument,  under  seal,  which  is  the  instrument 
sued  on. 

Michael  Lyons,  for  plaintiff  in  error. 

M.  E.  Gallion,  for  defendant  in  error. 

Mb.  Justice  Baker  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Deelslon. 

Municipal  Coubt  of  Chicaqo,  {  19* — when  judgment  by  default 
properly  refused.  In  an  action  in  the  Municipal  Court  of  Chicago 
to  recover  on  an  alleged  guaranty  of  the  performance  of  a  lease  by 
the  lessee,  the  entry  of  a  Judgment  by  default  is  properly  refused 
where  the  lease  described  in  the  "more  specific  statement  of  claim" 
filed  by  plaintiff  is  not  the  lease  set  forth  in  the  instrument  sued  on. 

•See  Illlnolfl  Notes  Digest,  Vols.  XI  to  XV.  and  Oiimiil«tlve  Quartciiy, 
topic  And  foctloii  Biimbor. 
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Devine  v.  Chicago  ft  Erie  R.  Co.  et  al.,  199  111.  App.  373. 


John  F.  Deylne,  Admliilstrator,  Appellee,  y.  Chicago  & 
Erie  Ballroad  Company  and  Chicago  &  Western 
Indiana  Ballroad  Company,  Appellants. 

6en.  No*  21,802.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Marcus 
A.  Kavanaoh,  Judge,  presiding.  Heard  In  this  court  at  the  October 
term,  1915.  Affirmed.  Opinion  filed  May  1,  1916.  Rehearing  denied 
May  15,  1916. 

Statement  of  the  Case. 

Action  by  John  F.  Devine,  administrator  of  the  es- 
tate of  Nathan  Collins,  deceased,  plaintiff,  against  the 
Chicago  &  Erie  Kailroad  Company  and  Chicago  & 
Western  Indiana  Kailroad  Company,  defendants,  to 
recover  for  the  death  of  plaintiff's  intestate.  From  a 
judgment  for  $2,000  recovered  by  plaintiff,  defendants 
appeal. 

It  appeared  that  deceased  was  a  switchman  in  the 
employ  of  the  Belt  Kailway  Company  of  Chicago  and 
at  the  time  he  met  his  death  was  a  member  of  a  train 
crew  engaged  in  the  operation  of  a  train  of  two  cars 
and  an  engine  on  the  tracks  of  the  Chicago  &  Western 
Indiana  Railroad  Company.  There  were  on  the  right 
of  way  six  tracks  numbered  from  the  east  1  to  6,  and 
west  of  track  6  two  switch  or  lead  tracks.  Collins' 
train  was  to  be  shoved  north  towards  37th  street  on 
track  6.  A  Chicago  &  Erie  train  came  north  on  track 
3,  passed  over  a  diagonal  track  between  38th  and  39th 
streets  to  track  4,  and  there  stopped  until  it  got  a  sig- 
nal to  go  to  track  5.  It  passed  over  track  5  to  the 
crossing  from  5  to  6  near  38th  street,  the  engine  in 
front.  The  deceased  got  off  from  his  train  on  the  east 
side  thereof  about  fifty  feet  north  of  38th  street,  prob- 
^ably  to  step  across  track  6  and  throw  a  switch.  Kib- 
ling,  his  conductor,  got  off  the  train  on  the  west  side 
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and  threw  the  switch.  Collins  when  last  seen  by  Kib- 
ling  was  standing  on  the  east  side  of  his  train,  which, 
as  has  been  said,  was  on  track  6.  The  Chicago  &  Erie 
train,  which  had  stopped  at  the  crossing  of  the  diagonal 
switch  track  and  track  4,  came  north  on  track  5  and 
struck  and  killed  Collins  at  a  point  abont  fifty  feet 
north  of  38th  street. 

The  tracks  were  elevated  and  there  were  several 
gangs  of  workmen  engaged  in  completing  the  work  in 
the  immediate  vicinity  of  the  place  where  Collins  was 
struck,  and  a  sand  train  was  working  on  the  west  lead 
track.  Collins,  standing  between  tracks  5  and  6,  gave 
the  signal  to  his  train  to  go  ahead.  The  Chicago  & 
Erie  train  was  moving  on  a  diagonal  track  and  Collins 
could  not  tell  from  the  direction  of  the  train  which 
track  it  was  intended  to  go  on. 

W.  0.  Johnson  and  Buix.  &  Johnson,  for  appellants. 

John  A.  Bloomingston,  for  appellee. 

Mr.  Justice  Bakeb  delivered  the  opinion  of  the 
court. 

Abstract  of  tile  Deelslon. 

1.  Railboads*  §  587* — when  qiLSstion  whether  signal  of  approach 
of  train  given  one  of  fact.  In  an  action  against  a  railroad  company 
to  recover  for  the  death  of  the  employee  of  another  railroad  com- 
pany through  being  struck  by  a  train,  held  that,  under  the  evidence, 
the  queation  whether  or  not  a  signal  was  given  of  the  approach  of 
the  train  was  for  the  Jury. 

2.  Railboads,  §  589* — when  question  of  contributory  negligence 
for  i^ry.  In  an  action  to  recover  for  the  death  of  one  struck  by 
a  train,  question  of  decedent's  negligence  held  for  the  jury  under 
the  evidence. 

•flee  nUnoto  Notes  DlgMt.  Vote.  XI  «•  XV,  and  CamohitiTe  Q«arterlj.  mm 
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Rudnlck  v.  City  of  Chicago,  199  111.  App.  375. 


Albert  W.  Budnlck,  Administrator^  Appellee^  t.  City  of 

Chicago,  Appellant. 

Gen.  No.  21,985.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Thomas 
G.  WiNDEs,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
191€.  ReTeraed  with  Judgment  of  nil  capiat.  Opinion  filed  May  1, 
1916.    Certiorari  denied  hy  Supreme  Court  (making  opinion  final). 

Statement  of  tlie  Case. 

Action  by  Albert  W.  Budnick,  administrator  of  the 
estate  of  James  F.  Scannell,  deceased,  plaintiff,  against 
the  City  of  Chicago,  defendant,  for  compensation  of 
the  plaintiff's  intestate,  who  was  alleged  to  be  a  meter 
setter  in  the  Department  of  Public  Works  of  the  City 
of  Chicago.  From  a  judgment  of  $5,069.30  for  plain- 
tiff, defendant  appeals. 

Samuel  A.  Ettelson,  for  appellant;  Edwabd  J. 
Smejkal^  of  counsel. 

A.  D.  Gash,  for  appellee. 

Mb.  Justice  Bakeb  delivered  the  opinion  of  the 
court. 


Abstract  of  the  Deeision. 

Municipal  cobpobations,  i  145* — when  evidence  insufficient  to 
show  existence  of  office.  In  an  action  against  a  city  to  recover  com- 
pensation for  services  alleged  to  have  been  performed  as  meter 
setter,  held^  following  Rudnick  v.  City  of  Chicago,  Oen.  No.  20,897, 
198  111.  App.  474,  that  no  such  office  existed. 

•See  niinols  Notes  DIgMt,  Vols.  XJ  to  XT.  Mid  Cnmolattve  dnarterlr. 
topif  fM>d  MetioB  number. 
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Zlnk  ▼.  National  Council  K.  ft  U  of  Security,  199  IlL  App.  376. 


Jaeob  E.  Zlnk,  Appellee,  t.  National  Council  Kniglits 
and  Ladies  of  Seenrity,  Appellant. 

Gen.  No.  22,031.    (Not  to  be  reported  in  fnll.) 

Appeal  from  the  Municipal  Court  of  Chicacro;  the  Hon.  Habbt  M. 
FisHEB,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1915.    Reversed  and  remanded.    Opinion  filed  May  1,  1916. 

Statement  of  the  Case. 

Action  by  Jacob  E.  Zink,  plaintiff,  against  National 
Council  Knights  and  Ladies  of  Security,  defendant, 
on  a  beneficial  certificate  issued  by  defendant  on  the 
life  of  Martin  Zink,  a  son  of  the  plaintiff.  The  state- 
ment of  claim  stated  that  the  suit  was  brought  by 
plaintiff  as  beneficiary  on  the  beneficial  certificate 
above  mentioned;  that  Martin  Zink  died  February  5, 
1913,  and  was  then  a  member  of  defendant  society  in 
good  standing ;  that  plaintiff  made  proofs  of  death  and 
defendant  refused  payment,  and  that  there  is  due 
$1,916  and  interest.  The  beneficial  certificate  sued  on 
was  a  part  of  the  statement  of  claim.  To  reverse  a 
judgment  for  plaintiff,  defendant  prosecutes  this  writ 
of  error. 

The  defendant  in  its  affidavit  of  defense  stated  that 
the  application,  beneficial  certificate  and  by-laws  of 
the  society  constituted  the  contract;  that  the  insured 
had  made  false  statements  which  he  had  warranted  to 
be  true ;  that  one  of  such  statements  was  that  a  sister 
had  died  of  pneumonia,  when  in  fact  she  had  died  of 
consumption ;  that  none  of  his  blood  relatives  had  been 
afflicted  with  consumption,  when  in  fact  the  sister 
above  referred  to  had  died  of  consumption;  that  en- 
gaging in  the  manufacture  or  sale  of  liquors  was  a 
prohibited  occupation,  and  that  the  insured  was  en- 
gaged at  such  occupation  at  the  time  of  his  death.  The 
court  in  the  instructions  to  the  jury  stated  that: 
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**  Ordinarily,  in  a  case  such  as  this,  the  plaintiff  has 
what  we  call  the  burden  of  proving  his  case  by  a  pre- 
I)onderance  of  the  evidence,  but  it  is  different  in  the 
case  before  us.  The  defendant  admitted  what  we  term 
the  prima  facie  case  of  the  plaintiff;  he  admitted  that 
unless  the  defenses  that  the  defendant  relied  upon  are 
established  by  that  degree  of  evidence  which  the  law 
requires,  that  then  the  plaintiff  should  recover  the 
amount  sued  for.  That,  therefore,  changes  the  rule  of 
law  and  throws  the  burden  upon  the  defendant  to 
establish  its  case,  its  defense,  by  a  preponderance  or 
greater  weight  of  the  evidence/' 

The  jury  were  also  instructed  that : 

**  Under  the  by-laws  which  form  a  part  of  the  con- 
tract in  this  case,  it  became  the  duty  of  the  defendant, 
whenever  it  came  to  its  knowledge  or  the  knowledge  of 
its  executive  committee  that  a  beneficiary  certificate 
had  been  obtained  by  false  representations,  to  at  once 
inquire  into  the  facts,  and  if  they  believed  such  charges 
to  be  true,  to  notify  the  accused  member  and  subordi- 
nate council  to  which  he  belonged,  of  such  charges,  and 
direct  the  subordinate  council  should  require  the  mem- 
ber to  appear  before  the  council  for  a  hearing  upon 
such  charges,  fixing  the  time  and  place  in  the  notice 
given  by  the  council  to  the  member;  or,  the  executive 
committee  may,  after  being  satisfied  from  an  investi- 
gation that  the  charges  are  true,  require  the  accused 
member  to  appear  before  such  committee  at  such  time 
and  place  as  they  shall  direct  in  the  notice  to  said  mem- 
ber, and  if  the  charges  are  found  to  be  true,  at  the  hear- 
ing, to  order  such  beneficiary  certificate  at  once  to  be 
cancelled.  This  is  an  affirmative  action  required  to 
be  done  on  the  part  of  the  defendant,  and  where  affirm- 
ative action  is  required  to  be  done,  in  order  to  avail 
itself  of  a  certain  violation  on  the  part  of  a  member, 
it  must  prove  that  it  has  availed  itself  of  that  and  has 
taken  the  affirmative  action.  And,  you  are  now  in- 
structed, as  a  matter  of  law,  that  if  you  find  from  all 
the  evidence  before  you  that  the  defendant,  through 
its  agents,  at  any  time  prior  to  the  death  of  the  de- 
ceased, had  obtained  the  knowledge  that  the  represen- 
tations as  to  the  death  of  the  sister,  or  as  to  the  fact 
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that  there  was  no  tuberculosis  in  the  family,  were 
false,  and  failed  to  take  any  action  thereafter,  and 
accepted  the  payments  of  assessments  and  dues,  with 
full  knowledge  of  those  facts,  that  that  would  consti- 
tute a  waiver  on  the  part  of  the  defendant  of  its  right 
to  insist  upon  that  clause  in  its  certificate  that  the 
plaintiff  could  not  recover  by  reason  of  such  false  state- 
ments. But,  of  course,  in  order  to  constitute  a  waiver, 
a  party  would  have  to  have  full  knowledge  of  the  facts. 
One  cannot  be  held  to  have  waived  anything  if  he  did 
not  know  all  the  facts  and  circumstances  about  a  condi- 
tion." 

A.  W.  FxjLTON,  for  appellant. 

John  R.  McCabe  and  Adolph  L.  Benneb,  for  appel- 
lee ;  E.  K.  Smith,  of  counsel. 

Mb.  JusnoB  Bakbb  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Insurance,  {  908* — tohen  burden  of  proving  defenset  on  in^ 
9ur€r.  In  an  action  to  recoTer  on  a  fraternal  benefit  certificate, 
where  defendant  admits  that  unless  the  defenses  which  he  relies 
upon  are  established  by  the  legal  degree  of  eyidence,  plaintiflf  should 
recover,  it  is  proper  to  instruct  that  the  burden  is  on  hinn  of  estab- 
lishing his  defense  by  a  preponderance  of  the  evidence. 

2.  Tbial,  S  53* — when  defendant  entitled  to  open  and  close. 
Where  the  defendant's  admissions  place  upon  him  the  burden  of 
proof,  he  is  entitled  to  open  and  close. 

8.  Insurance,  §  797*— irfccn  right  of  forfeiture  for  faUe  state- 
ments  in  application  and  on  medical  examination  waived.  The 
provisions  of  the  by4aws  of  a  fraternal  benefit  society  for  a  forfeit- 
ure of  the  certificate  for  false  statements  in  the  application  and  on 
the  medical  examination  may  be  waived  by  the  act  of  the  local  coun- 
cil in  collecting  assessments  from  the  insured,  though  officers  of  the 
council  knew  the  facts  and  that  the  statements  of  the  insured  were 
untrua 
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4.  INSURA^NCE,  i  897* — when  question  of  waiver  of  by-laws  for 
jury.  In  an  action  on  a  fraternal  benefit  certificate,  the  question 
whether  the  conduct  of  oflicers  of  the  local  council  of  the  insurer 
was  not  such  as  to  induce  a  belief  on  the  part  of  the  insured  that  the 
council  did  not  intend  to  exercise  its  right  of  forfeiture  for  false 
statements  by  insured  in  the  application  and  medical  examination, 
but  intended  to  recognize  insured  as  a  member  in  good  standing, 
held  for  the  jury. 

5.  Insurance,  §  908* — when  instruction  misleadino.  In  an  action 
on  a  fraternal  benefit  certificate,  an  instruction  examined  and  held 
not  supported  by  the  eyidence  in  making  it  the  duty  of  the  officers 
of  defendant's  local  council  to  notify .  insured  or  hear  charges  in 
case  knowledge  that  he  has  made  false  statements  should  come  to 
them. 


L.  W.  Hnbbell  Fertilizer  Company,  Defendant  in  Error, 
T.  D.  Jacobellis  and  Antonio  Tarallo,  Plaintiffs 
in  Error. 

Oen.  No.  22,060.    (Not  to  be  reported  in  fnll.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Patrick  B. 
Flanagan,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.  Affirmed.  Opinion  filed  May  1,  1916.  Rehearing  denied 
May  15,  1916.    Petition  for  certiorari  dismissed. 

Statement  of  the  Case. 

Action  by  L.  W.  Hubbell  Fertilizer  Company,  a  cor- 
poration, plaintiff,  against  D.  Jacobellis  and  Antonio 
Tarallo,  defendants. 

Plaintiff  recovered  a  judgment  December  10,  1914, 
against  defendant  Jacobellis,  who  the  same  day  prayed 
and  was  allowed  an  appeal  to  this  court  on  giving  an 
appeal  bond  within  thirty  days  with  security,  etc.  The 
appeal  bond  was  filed  January  18,  1915,  thirty-nine 
days  after  the  rendition  of  the  judgment.    The  bond 
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was  executed  by  defendant  Jacobellis  as  principal  and 
Antonio  Tarallo  as  surety,  and  recited  the  recovery  of 
the  judgment,  the  prayer  by  and  allowance  to  defend- 
ant Jacobellis  of  an  appeal,  and  provided  that  if  Jaco- 
bellis paid  the  amount  of  the  judgment,  etc.,  in  case 
the  judgment  was  affirmed,  the  obligation  to  be  void; 
otherwise,  etc.  The  same  day  Jacobellis  sued  out  of 
this  court  a  writ  of  error  and  gave  a  supersedeas  bond 
in  the  usual  form.  April  19,  1915,  the  appeal  was  dis- 
missed. This  action  was  then  brought  on  the  appeal 
bond  and  judgment  recovered,  to  reverse  which  this 
writ  of  error  is  prosecuted. 

D.  Jacobellis  and  Antonio  Taballo,  pro  se. 

Allen  G.  Mills,  for  defendant  in  error. 

Mb.  Justice  Bakeb  delivered  the  opinion  of  the 
court. 

Abstraet  of  the  Decision. 

1.  Appeal  and  ebbor,  §  ISTO* — lohen  failure  of  appeal  bond  to  con- 
form to  order  allotoing  appeal  does  not  release  parties  executing  it. 
The  fact  that  an  appeal  bond  was  filed  nine  days  later  than  the 
time  fixed  by  the  order  allowing  the  appeal  does  not  relieve  the 
principal  and  surety  on  the  bond  from  liability  thereon. 

2.  Appeal  and  ebbor,  f  1851** — when  maker  of  appeal  bond  bound 
by  its  recitals.  The  maker  of  an  appeal  bond  is  bound  by  the  re- 
citals therein. 

3.  Appeal  and  erbob,  $  1860* — when  dismissal  of  appeal  equiva- 
lent to  afflrmAince.  The  dismissal  of  an  appeal  is  equivalent  to  a 
legal  and  technical  afiQrmance  of  the  judgment  below  so  as  to  entitle 
appellee  to  claim  a  forfeiture  of  the  appeal  bond  and  have  his  action 
therefor. 
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Bllguth  y.  Utzinger,  199  111.  App.  381. 


Paul  B.  Ellgutli^  Appellee,  y.  Edward  B.  Litzinger, 

Appellant. 

Gen.  No.  23,492.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Denis 
B.  Sullivan,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1916.    Reversed.    Opinion  filed  May  1,  1916. 

Statement  of  the  Case. 

Bill  by  Paul  R.  EUguth,  complainant,  against  Ed- 
ward R.  Litzinger,  defendant.  The  defendant  an- 
swered the  bill,  both  parties  filed  aflSdavits,  and  the 
court,  with  the  consent  of  the  parties  but  in  their  ab- 
sence, heard  the  statements  of  former  Judge  McEwen 
and  incorporated  such  statements  in  the  certificate  of 
evidence. 

It  appeared  that  the  parties  were  engaged  in  the 
manufacturing  business  and  the  written  agreement  be- 
tween them  shows  that  they  contemplated  forming  a 
partnership  to  carry  on  such  business,  but  no  partner- 
ship was  actually  formed.  Litzinger  advanced  ap- 
proximately $40,000.  Ellguth  became  indebted  to  Smith 
&  Bioasat,  and  they  obtained  possession  of  and  oper- 
ated the  plant,  but  were  willing  to  surrender  the  same 
if  repaid  the  amount  advanced.  Ellguth  appealed  to 
Litzinger  and  he  agreed  to  purchase  the  plant  for 
$5,000,  which  would  pay  Smith  &  Biossat  the  $8,500 
demanded  by  them,  and  made  a  contract  with  Ellguth 
to  give  his  time  and  energy  to  the  business,  and  should 
the  business  prove  profitable  and  all  indebtedness  be 
paid,  then  the  $5,000  should  be  paid  to  Litzinger  out 
of  the  profits,  and  in  that  case,  or  if  Ellguth  paid  Lit- 
zinger $5,000,  he  would  convey  to  Ellguth  a  one-half  in- 
terest in  the  business  and  assets. 

The  business  was  not  successful  but  grew  worse,  and 
Litzinger  concluded  to  wind  it  up.    With  this  decision 


382  AppbijLatb  Cotjbts  of  Illinois. 

Ellguth  V.  Lltzinger,  199  lU.  App.  381. 

EUguth  was  then  satisfied,  but  later  concluded  to  con- 
tinue the  business.  The  record  showed  that  Ellguth 
had  unsatisfied  judgments  outstanding  against  him 
and  that  Litzinger  was  solvent.  January  13,  1916, 
Litzinger  took  exclusive  possession  of  the  plant  and 
thereafter  did  not  permit  Ellguth  to  enter.  The  bill 
was  filed  January  17,  1916,  and  application  for  the 
appointment  of  a  receiver  made  by  Ellguth.  The  court 
having  indicated  its  intention  to  appoint  a  receiver, 
Litzinger,  then  in  possession  of  the  property  and  be- 
fore the  appointment  was  made,  moved  the  court  that 
in  lieu  of  the  appointment  of  a  receiver  he  be  permitted 
to  give  a  bond  in  such  penalty  as  the  court  might  fix 
and  with  such  security  as  might  be  satisfactory  to  the 
court,  and  that  said  bond  might  be  so  conditioned  as 
the  court  might  order  or  approve.  This  motion  was 
denied.  On  February  4, 1916,  the  Central  Trust  Com- 
pany was  appointed  receiver  **to  receive  outstanding 
debts  and  effects  of  the  business  conducted  by  the  par- 
ties at  3110  Morgan  street,  Chicago,  in  the  pleadings 
in  this  case  mentioned. ' ' 

« 

Chytbaus,  Healy  &  Frost,  for  appellant. 

H.  J.  ToNBB,  for  appellee. 

Mb.  Justice  Bakeb  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Beelsion. 

1.  Receivers^  S  3* — when  appointment  improper.  On  a  bill  In 
equity  by  one  member  of  a  partnership  against  the  other,  eviclence 
examined  and  held  to  show  that  in  view  of  the  small  extent  of  com- 
plainant's business  and  the  danger  to  the  business,  the  court  should 
not  have  appointed  a  receiver  for  the  partnership  business,  but 
should  have  permitted  defendant  to  give  bond. 

2.  Equity — when  hearing  of  statement  in  absence  of.  parties 
improper.  On  a  bill  in  equity,  it  is  not  proper  for  the  court  to  hear 
a  statement  of  a  witness  In  the  absence  of  the  parties  and  ineor- 
porate  it  in  the  certificate  of  evidence,  even  though  the  statement 
is  heard  with  the  consent  of  the  parties. 

•8ee  IlllnoiH  Notes  Divest,  VoU.  XI  to  XV,  and  CnmulatlTe  Quaiterly,  noM 
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Ashley  v.  Masterson,  199  IlL  App.  383. 


Walter  J.  Ashley^  Defendant  In  Error^  t.  E.  F.  Master- 
son,  Agents  Plaintiff  in  Error. 

Oen.  No.  21,368.    (Not  to  be  reported  in  fnll.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  'Johh  C.  Wokk, 
Judge,  presiding.  Heard  In  this  court  at  the  October  term,  1916. 
Affirmed.    Opinion  filed  May  1,  1916. 

Statement  of  the  Case. 

Action  by  Walter  J.  Ashley,  plainfiflF,  against  E.  F. 
Masterson,  agent  and  attorney  for  Anna  Dickson,  de- 
fendant. To  reverse  a  judgment  for  plaintiff,  defend- 
ant prosecutes  this  writ  of  error. 

On  April  14,  1916,  on  motion  of  the  defendant  in 
error,  the  bill  of  exceptions  in  this  case  was  stricken 
from  the  record. 

Defendant  in  error  moved  to  affirm  the  judgment  of 
the  trial  court  on  the  statutory  record,  abstracts  and 
briefs  of  plaintiff  in  error. 

E.  P.  Masterson,  pro  se. 

Fbed  Sass  and  Daniel  A.  Bobebts,  for  defendant  in 
error. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

Abstraet  of  the  Deeision. 

Appeal  and  ebbob,  f  1327'* — wheu  intendment  in  favor  of  judg- 
ment where  bill  of  exceptions  stricken.  On  a  writ  of  error  where 
the  bill  of  exceptions  is  stricken  on  the  motion  of  defendant  in  er- 
ror, the  court  will  deal  only  with  the  errors  appearing  in  the  statu- 
tory record,  and  every  intendment  will  he  in  favor  of  the  accuracy 
of  the  procedure  and  the  correctness  of  the  Judgment. 
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Burnstein  v.  Alcazar  AmuBement  Co.,  199  IIL  App.  384. 


Edward  Burnstein,  Defendant  in  Error,  y.  Alcazar 
Amusement  Company,  Plaintiff  In  Error. 

Gen.  No.  21,589.    (Not  to  be  reported  In  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Sheridan  E. 
Fbt,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1915.  Affirmed.  Opinion  filed  May  1,  1916.  Rehearing  denied  May 
16,  1916. 

Statement  of  the  Case. 

Action  by  Edward  Burnstein,  plaintiflF,  against  Alca- 
zar Amusement  Company,  defendant.  On  a  trial  be- 
fore the  court  plaintiff  had  judgment  for  $169,  of  which 
judgment  defendant  seeks  this  review. 

The  evidence  showed  that  defendant  operated  in  a 
Chicago  theater,  a  place  of  entertainment  known  as 
the  Great  Northern  Hippodrome,  of  which  plaintiff 
was  a  patron.  On  several  occasions  when  plaintiff 
patronized  defendant's  place  of  amusement  he  had  a 
satchel  with  him  which  defendant's  servants  cared  for, 
giving  him  an  identification  check,  as  is  usual  in  places 
where  articles  of  such  character  are  received  for  tem- 
porary safe-keeping.  On  the  occasion  which  gave  rise 
to  this  suit  plaintiff  attended  the  place  of  amusement 
of  defendant,  paid  the  usual  admission  fee,  and  hav- 
ing with  him  a  case  or  box  delivered  it  to  an  attendant, 
at  the  request  of  such  attendant,  for  safe-keeping 
during  the  time  plaintiff  was  attending  the  perform- 
ance, and  received  an  identification  check  therefor.  On 
leaving  the  performance  plaintiff  presented  the  check 
to  the  attendant,  who  made  a  search  for  the  article  but 
could  not  find  it,  whereupon  plaintiff  brought  this  suit 
to  recover  its  value. 

Frank  P.  Lbpfingwell,  for  plaintiff  in  error. 

Pines  &  Newman,  for  defendant  in  error. 
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Oveutt  ▼.  Orenu,  199  111.  App.  386. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
eourt 

Abstraet  of  the  Deetston, 

1.  Bailment,  f  27* — when  evidence  suglcient  to  tupport  verdict. 
In  an  action  by  the  patron  of  a  theater  to  recover  for  the  loss  of  an 
article  checked  with  defendant's  servants,  evidence  held  to  support 
the  verdict. 

2.  Bailmsnt,  I  11* — when  proprietor  of  theater  liable  o«  bailee 
for  loss  of  article  checked  with  attendant.  The  proprietor  of  a 
theater  is  liable  as  a  bailee  to  a  patron  for  the  loss  of  an  article 
checked  by  the  latter  with  such  proprietor's  servants,  where  such 
kws  results  through  negligence  in  failing  to  exercise  reasonable  care. 

3.  Appeal  and  rrrob,  I  384* — when  objection  first  made  on  ap- 
peal comes  too  late.  In  an  action  by  the  patron  of  a  theater  against 
another  as  owner  and  operator  of  a  theater  for  the  loss  of  an  article 
therein,  an  objection  that  plaintift  failed  to  prove  that  defendant 
was  in  control,  management  or  operation  of  such  theater  comes  too 
late  when  first  made  in  the  Appellate  Court. 


Moses  Oyenu,  Defendant  In  Error,  y.  Esther  Oyenn, 

Plaintiff  in  Error. 

Gen.  No.  21,618.    (Not  to  be  reported  in  fnll.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Feank  H. 
QSAHAM,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1915.  Affirmed.  Opinion  filed  May  1,  1916.  Rehearing  denied  May 
15,  1916. 

Statement  of  the  Case. 

Action  of  forcible  detainer  by  Moses  Ovenu,  plain- 
tiff, against  Esther  Ovenn,  defendant.  Plaintiff  had 
judgment  for  possession,  in  an  attempt  to  reverse 
which,  defendant  brings  this  writ  of  error. 

•See  lUlnola  Notea  DiseH.  VoU.  XI  to  XV,  and  Cumulative  QuArterijr, 
teple  and  eeetlon  number. 
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The  facts  are  briefly  that  plaintiff  claimed  to  be  the 
owner  in  fee  of  a  building  consisting  of  two  flats  and 
three  stores ;  that  at  the  time  in  question  the  flat  here 
involved  was  vacant  and  unoccupied,  the  other  flat 
being  tenanted,  one  of  the  stores  being  occupied  by  a 
son  of  plaintiff,  who  had  the  keys  to  the  vacant  flat  and 
kept  them  in  his  possession  in  the  store  which  he 
occupied ;  that  while  he  paid  no  rent  to  his  father  for 
the  store,  he  collected  the  rent  from  the  tenant  and 
paid  it  over  to  plaintiff,  for  whom  he  acted  as  agent 
for  the  whole  building.  To  the  son  prospective  tenants 
applied  for  the  keys  of  the  vacant  flat  so  that  they 
might  inspect  it,  and  to  him  defendant  applied  for  and 
received  the  keys. 

Plaintiff  proffered  a  warranty  deed  from  the  hus- 
band of  defendant,  in  which  deed  she  did  not  join, 
conveying  to  plaintiff  the  whole  of  the  property. 
Aside  from  this  deed  the  evidence  in  the  record  showed 
that  plaintiff  was  in  the  possession  of  the  whole  prop- 
erty by  his  tenant  of  the  occupied  flat  and  the  posses- 
sion by  his  son  of  one  of  the  stores  as  tenant  of  his 
father  and  also  his  possession  of  the  building  as  agent 
of  his  father. 

By  a  subterfuge  defendant  obtained  the  keys  to  the 
flat  from  Max  Ovenu,  and  at  night  surreptitiously,  and 
without  any  leave  from  plaintiff  or  his  agent  and  with- 
out any  knowledge  on  their  part  of  her  intentions, 
moved  into  the  flat  with  her  furniture  and  children, 
and  continued  to  retain  possession  from  that  time  to 
the  commencement  of  this  suit  and  after  demand  upon 
her  to  vacate  and  surrender  possession  to  plaintiff. 

Adler  &  Ledereb,  for  plaintiff  in  error. 

Miles  J.  Devine,  for  defendant  in  error. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court. 
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Abstract  of  the  Decision. 

1      FOBCIBLE    ENTBT    AND    DETAINEB,    $    1* — lOhen    questiOflS    Of    title 

cannot  he  adjudicated.  Questions  of  title  cannot  be  tried  or  adjudi- 
cated in  a  forcible  detainer  action. 

2.     FOBCIBLE  ENTBY   AND  DETAINER,    $    6* — WhOt   COHStitUteS   fOrCiblC 

entry,  A  surreptitious  entry  into  a  vacant  tenement  without  right 
or  title  and  without  the  consent  or  knowledge  of  the  owner  is  a 
forcible  entry  which  entitles  the  owner  to  invoke  the  statute  (J.  A  A. 
t  5843)  to  regain  possession. 

3.  FoBCiBLE  ENTBT  AND  DETAINEB,  .|  20* — iohen  po88es8ion  by  an- 
other is  possession  hy  owner.  The  owner  of  a  building  is  in  pos- 
session thereof  where  it  Is  partly  occupied  by  tenants  and  the  part 
thereof  forcibly  detained  was  in  possession  of  the  owner's  son,  who 
had  the  keys  until  defendant  secured  them  from  him  by  a  false 
pretense. 

4.  FoBciBLB  ENTBY  AND  DETAINEB,  §  25* — When  lochcs  uot  dcfensc. 
The  fact  that  the  owner  of  property  failed  to  commence  suit  to  re- 
cover possession  until  seven  months  after  demanding  possession  is 
not  a  defense  where  defendant's  entry  was  unlawful  and  the  de- 
tention without  right,  notice  or  demand  for  possession  not  being 
necessary  in  such  case. 


•See  niinole  Kotos  Diced,  VoU.  XI  to  XV,  and  GviniilstlTe  Qiwrtorlj. 
teple  and  section  number. 
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J.  T.  Bnsselly  Jr.,  and  Eugene  Bntler,  copartners,  trad- 
ing as  Bnssell  &  Bntler,  Defendants  In  Error,  t. 
The  Mahaffey  Company,  Plaintiff  in  Error. 

Gen.  No.  21,693.    (Not  to  be  reported  in  full.) 

Ei^or  to  the  Municipal  Court  of  Chicago;  the  Hon.  Jambs  C.  Mab- 
TiN,  Judge,  presiding.  Heard  In  this  court  at  the  October  term,  1915. 
Affirmed.  Opinion  filed  May  1,  1916.  Rehearing  denied  May  16, 
1916. 

Statement  of  the  Case. 

Action  by  J.  T.  Eussell,  Jr.,  and  Eugene  Butler,  co- 
partners, trading  as  Russell  &  Butler,  plaintiflFs, 
against  The  MahaflFey  Company,  a  corporation,  de- 
fendant. The  action  was  for  the  amount  remaining 
unpaid  upon  a  judgment  for  $287.75  with  interest  and 
costs,  in  favor  of  plaintiflFs  and  against  defendant, 
rendered  by  the  Circuit  Court  of  Lauderdale  county 
in  the  State  of  Mississippi.  On  a  trial  before  the  court 
the  issues  were  found  for  plaintiffs  and  damages  as- 
sessed against  defendant  for  $153.86,  and  defendant 
seeks  this  review. 

Defendant  in  its  affidavit  of  meritorious  defense  in- 
terposed as  its  defense  to  the  judgment  that  the 
Mississippi. court  did  not  have  jurisdiction  to  render 
against  it  the  judgment  which  it  did ;  that  it  had  never 
engaged  in  business  in  the  State  of  Mississippi;  had 
never  had  any  agent  or  representative  in  the  State 
upon  whom  process  copld  be  served ;  that  it  never  ap- 
peared in  the  action;  that  it  never  had  any  business 
transactions  with  the  plaintiffs;  that  it  was  never 
indebted  to  the  plaintiffs;  that  defendant  was  never 
within  the  jurisdiction  of  the  Circuit  Court  of  said 
Lauderdale  county  nor  brought  into  nor  made  subject 
to  its  jurisdiction. 

Plaintiffs  offered  in  evidence  a  duly  authenticated 
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and  exemplified  judgment  of  the  Lauderdale  county 
Circuit  Court,  and  proved  by  the  testimony  of  one  of 
its  attorneys  that  it  had  authorized  his  firm  to  appear 
and  defend  the  suit;  that  they  did  so,  and  from  the 
first  judgment  appealed  to  the  Mississippi  Supreme 
C*ourt  and  obtained  a  reversal ;  that  the  case  was  again 
tried  and  again  unsuccessfully  defended,  and  that  the 
judgment  in  suit  is  the  second  judgment  in  the  cause ; 
that  the  same  was  in  full  force,  that  no  further  pro- 
ceedings to  review  that  judgment  had  been  taken  and 
that  the  defendant  had  piaid  its  attorneys  for  all  their 
services,  both  in  the  trial  court  and  on  appeal. 

Thornton  &  Chancellor,  for  plaintiff  in  error. 

M.  F.  Gallagher  and  E.  B.  Wh.kinson,  for  defend- 
ants in  error. 

Mr.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Judgment — when  evidence  sufflcient  to  support  verdict  on 
foreign  judgment.  In  an  action  on  a  foreign  judgment,  evidence  ex- 
amined and  held  to  show  that  the  foreign  court  had  jurisdiction  of 
defendant  and  of  the  subject-matter  of  the  suit,  and  that  defendant 
was  represented  at  the  trial  by  counsel  having  authority  from  him 
to  appear. 

2.  Judgment,  |  SSO* — when  foreign  judgments  binding  on  par- 
ties. In  an  action  on  a  foreign  judgment  where  the  evidence  shows 
that  the  foreign  court  had  jurisdiction  of  defendant  and  of  the  sub- 
ject-matter of  the  suit  and  that  defendant  was  represented  by 
counsel  having  authority  from  him  to  appear,  the  judgment  of  the 
foreign  court  binds  all  the  parties  to  it. 

3.  Judgment,  f  670* — when  jurisdiction  of  foreign  court  pre- 
summed.  In  an  action  on  a  foreign  judgment,  the  recital  In  the 
record  of  the  appearance  of  defendant  by  attorney  is  presumptive 
evidence  that  the  court  had  jurisdiction  of  defendant's  person,  the 
authority  of  the  attorney  being  presumed. 

*Bee  Illinois  Not«s  DIffett,  Vols.  XI  to  XV,  and  CnmabitiTe  Qoartorly^,  Mune 
topic  and  section  nambor. 
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4.  Judgment — when  evidence  sufficient  to  show  jurisdiction  of 
foreign  court.  In  an  action  on  a  foreign  judgment  where  the  record 
recites  the  appearance  of  defendant  by  .attorney  and  there  Is  evi- 
dence of  one  of  the  attorneys  that  his  firm  was  employed  and  that 
the  suit  was  defended  by  it,  and  that  the  services  rendered  in  such 
defense  were  paid  for  by  defendant,  all  the  elements  necessary  to 
render  the  judgment  effective  are  present  in  the  record. 

5.  Appeal  and  ebrob,  §  1485* — when  admission  of  evidence  harm- 
less error.  In  an  action  on  a  foreign  judgment,  even  though  it  is 
error  to  receive  evidence  of  attorneys  for  the  defendant  in  the  action 
in  the  foreign  court  that  they  were  employed  by  defendant,  that  the 
suit  was  defended  by  them  and  that  services  rendered  were  paid 
for  by  defendant,  such  error  is  harmless  where  the  recital  of  ap- 
pearance appears  in  the  record. 

6.  Judgment,  §  658* — when  defense  made  too  late  on  action  in 
foreign  judgm^ent.  In  an  action  on  a  foreign  judgment,  the  conten- 
tion that  the  claim  in  the  foreign  action  was  against  another  cor- 
poration of  the  same  name  as  defendant  and  that  the  record  showed 
that  such  claim  was  contracted  before  defendant's  incorporation, 
comes  too  late  when  first  made  in  the  action  on  the  foreign  judg- 
ment. 

7.  Depositions,  f  22* — when  judge  may  read  depositions  before 
offered  or  read  by  counsel.  The  trial  court  may  read  the  depositions 
in  the  case  before  they  are  offered  or  read  by  counsel. 

*8ee  nilnolfl  Note*  Direst,  Vols.  XI  to  XV,  and  ComalatlTe  Qnaiterlj,  Mune 
topic  and  aectlMk  nmnber. 
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John  A.  Abel  and  Edward  C.  Abel,  eopartners,  trading 
as  Abel  Brothers  &  Company,  Appellants,  y.  George 
M.  Poe,  trading  as  George  M.  Poe  &  Company, 
Appellee. 

Gen.  No.  21,878. 

1.  Salbs,  I  1* — when  evidence  auffloient  to  show  transaction  to  he 
a  sale.  In  an  action  of  trover,  evidence  examined  and  held  to  show 
that  as  to  certain  articles  involved  the  transaction  was  a  sale  vest- 
ing title,  and  as  to  others  that  the  title  was  retained  by  the  shipper. 

2.  Sales,  S  436* — when  third  person  purchasing  goods  sold  on 
memorandum  does  not  acquire  title.  Where  goods  are  sold  to  a 
buyer  on  memorandum,  the  seller  retaining  title,  the  third  person 
receiving  them  in  pawn  from  the  buyer  does  so  at  his  own  risk  and 
gains  no  title  by  the  transaction,  the  title  remaining  in  the  seller, 
whether  or  not  such  third  person  has  knowledge  of  the  illegal  con- 
duct of  the  buyer  in  pawning  such  articles. 

3.  CoiTTBACTB,  §  206* — What  is  duty  of  court  in  an  action  on  a 
written  contract.  In  an  action  of  trover  where  the  transaction  in- 
volved are  in  writing  and  made  the  contract  of  the  parties,  it  Is 
the  duty  of  the  court  to  construe  the  contract  and  instruct  the  Jury 
as  to  its  legal  import 

4.  Appeal  and  ebbob,  S  1316* — wJten  instructions  presumed  in  ac- 
cordance vHth  law.  Where  the  appellant  complained  of  instructions 
given  by  the  court  at  the  appellee's  request  and  set  forth  in  the  ab- 
stract these  particular  instructions  but  failed  to  set  forth  any  of  the 
instructions  given  by  the  court,  the  trial  court  will  not  go  to  the 
record  to  ascertain  what  instructions  the  court  gave  but  will  assume 
that  they  were  in  accordance  with  law  and  sufficient  to  cure  any 
defect  appearing  in  the  Instructions  objected  to. 

5.  Set-off  and  becoupmgnt — when  not  permissible  in  action  of 
tort.    An  action  in  assumpsit  cannot  be  set  off  in  an  action  of  tort. 

6.  Pawnbbokebs  and  secondhand  dealebs,  §  6* — when  evidence 
insufficient  to  show  lien  in  action  of  trover.  In  an  action  against 
a  pawnbroker  for  trover,  evidence  examined  and  held  insufficient 
to  show  that  defendant  had,  under  an  agreement  with  a  third  per- 

.son,  a  lien  on  the  articles  in  question  for  the  payment  of  the  claim 
set  up  by  it 

7.  Tboveb  and  convebsion,  S  31* — when  demand  for  return  of  ar- 
ticles, unnecessary.  In  an  action  of  trover  to  regain  goods  pawned 
with  defendant  by  person  having  no  title  to  them,  no  demand  for 
the  return  of  such  articles  is  necessary  to  render  defendant  liable. 


•Bee  nilnole  Notes  DIffett,  Vols.  XI  to  XV.  and  Comolatlve  Quarterly,  sanie 
tepie  and  Mctloa  number. 
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8.  Evidence,  §  160* — lohen  evidence  of  atiem/pt  to  compromise 
inadmisBihle.  Conversations  between  the  parties  to  an  action  of 
trover  or  their  representatives  in  an  attempt  to  effect  a  compromise 
are  not  admissible  as  evidence. 

9.  Appeal  Ain>  ebbob,  §  897* — when  loose  document  in  record  not 
reviewable.  Loose  documents  contained  in  an  envelope  between 
pages  of  the  record  and  designated  on  the  envelope  as  "Exhibits  re- 
ferred to  in  stenographer's  report  and  incorporated,  therein  by 
reference  thereto/'  but  having  no  earmarks  to  identify  them,  cannot 
be  resorted  to  on  review. 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  John 
Stelk,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1916.  Reversed  and  remanded.  Opinion  filed  May  1,  1916.  Re- 
hearing denied  May  15,  1916. 

Franklin  N.  Wood  and  A.  E.  Manheimer,  for  ap- 
pellants. 

Leslie  H.  Whipp,  for  appellee. 

Mr.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  by  plaintiffs  from  a  judgment  of 
nil  capiat  entered  upon  the  verdict  of  a  jury.  The 
action  was  replevin,  but  the  goods  sought  not  being 
taken  on  the  writ,  the  cause  proceeded  to  trial  as  in 
cases  of  trover. 

The  plaintiffs  are  jewelers  in  New  York  and  defend- 
ant is  a  pawnbroker  in  Chicago.  The  controversy  in- 
volves nine  pieces  of  jewelry  of  the  claimed  value  of 
$2,500.  All  of  these  nine  pieces  of  jewelry  were  by 
plaintiffs  consigned  to  the  **  Globe  Importing  Com- 
pany" of  Chicago  for  sale  "on  memorandum."  With 
each  shipment  was  sent  a  bill  containing  the  following 
provision:  **The  conditions  of  this  memorandum  bill 
is  that  these  goods  remain  our  property  and  we  re- 
serve the  right  to  charge  the  same  to  you  or  to  have 
them  returned  to  us.  The  limit  of  time  for  selection 
is  five  days  from  receipt  of  goods."  The  Globe  Im- 
porting Company  pledged  the  jewelry  in  dispute  with 
plaintiffs. 

*See  Ullnola  Notes  Diirest,  Vols.  XI  to  XV,  and  CnmnlatlTe  Quarterly,  Mune 
topic  and  section  number. 
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Two  defenses  were  interposed:  One  that  the  title 
of  the  jewelry  passed  to  the  Globe  Importing  Com-, 
pany;  the  other  that  defendant,  under  an  agreement 
with  the  Pinkerton  National  Detective  Agency,  made  in 
behalf  of  plaint iflFs,  with  authority,  that  if  defendant 
would  return  the  goods  in  suit  to  plaintiffs  they  would 
reimburse  defendant  for  all  the  advances  made  by  him 
upon  the  articles  with  interest  at  three  per  cent,  a 
month,  and  that  defendant  counterclaimed  for  the 
amount  due  him  under  this  agreement.  The  affidavit 
setting  up  this  counterclaim  was  subsequently  stricken 
from  the  files  on  motion  of  plaintiffs  at  the  close  of  de- 
fendant's evidence,  although  the  record  discloses  that 
evidence  was  received  in  an  attempt  to  establish  this 
counterclaim. 

Our  decision,  however,  will  eliminate  from  the  case 
the  counterclaim  of  defendant,  and  we  will  therefore 
proceed  to  determine  the  effect  of  the  defense  first  inter- 
posed, viz.,  whether  the  title  of  the  articles  in  question 
passed  to  the  Globe  Importing  Company. 

On  July  3,  1914,  the  Globe  Importing  Company  re- 
turned to  plaintiffs  certain  articles,  retaining  four, 
three  of  which,  marked  A  10327,  A  27865  and  A  27966, 
are  part  of  the  nine  articles  involved  in  this  case,  and 
said  in  its  letter  accompanying  the  articles:  **You 
will,  therefore,  greatly  oblige  by  sending  us  a  bill  of 
sale  for  same,  as  per  your  terms  mentioned  in  your 
letter  of  June  25,  and  we  hope  that  we  will  be  able  to 
do  a  large  business  in  the  future.''  Four  days  there- 
after plaintiffs  acknowledged  the  receipt  of  both  letter 
and  package,  stating :  *  *  Herewith  are  cancelled  memo 
bills  and  also  charge  bill  for  the  four  diamond  rings 
retained." 

The  undisputed  correspondence  between  the  parties 
stamps  the  transaction  as  to  these  four  articles  as  a  sale 
vesting  the  title  in  the  Globe  Importing  Company.  As 
to  the  other  six  articles,  there  is  no  evidence  of  a  sale 
nor  any  evidence  that  the  terms  of  the  memorandum 
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under  which  they  were  sent,  viz.,  that  the  goods  should 
remain  the  property  of  plaintiffs,  were  departed  from. 
As  to  these  six  articles,  defendant  received  them  in 
pawn  at  his  own  risk  and  gained  no  title  by  the  trans- 
action, the  title  remaining  in  plaintiflFs.  Lenz  v,  Harri- 
son, 148  111.  598.  Plaintiffs  contend  as  to  the  three 
articles,  A  10327,  A  27865  and  A  27966,  that  they  were 
pawned  while  the  memorandum  stage  of  the  transac- 
tion existed.  In  this  regard  plaintiffs  failed  to  establish 
their  contention.  When  the  Globe  Importing  ,Com- 
pany  pawned  the  six  articles  they  were  guilty  of  a 
tortious  act,  and  under  section  243,  ch.  38,  (J.  &  A. 
H  3896)  and  section  9,  ch.  107a,  Eev.  St.  (J.  &  A.  1[  6711), 
plaintiffs  could  not  be  divested  of  their  title  regardless 
of  whether  defendant  had  knowledge  of  the  illegal 
conduct  of  the  pawner  or  not.  As  the  Globe  Importing 
Company  liad  no  title  it  could  not  confer  one  upon  de- 
fendant. No  sale  or  pledge  by  the  Globe  Importing 
Company  of  the  articles,  the  title  of  which  was  in  plain- 
tiffs, could  deprive  plaintiffs  of  their  right  to  recover 
the  same  from  defendant.  Fawcett,  Isham  <&  Co.  v. 
Osborn,  Adams  <&  Co.,  32  HI.  411.  The  rule  of  law  is 
well  stated  in  an  opinion  by  Mr.  Presiding  Justice 
Ball  in  Charles  Moe  Co.  v.  J.  H.  Logue  Co.,  108  HL 
App.  128,  where  he  says : 

**It  is  an  elementary  rule  of  the  law  of  personal 
property  that  no  man  can  be  deprived  of  it  without  his 
consent,  or  by  operation  of  law.  Another  fundamental 
rule  is  that  no  one  can  sell  a  right  which  he  does  not 
have ;  that  the  purchaser  takes  nothing  more  than  the 
rights  of  his  vendor.  With  us  the  exceptions  to  this 
last  rule  arise  only  where  the  property  is  money  or 
negotiable  paper.  In  all  other  cases  the  purchaser 
cannot  retain  the  property  as  against  the  owner  unless 
it  appear  that  the  seller,  by  sale  and  delivery  to  him, 
though  induced  by  fraudulent  pretenses,  had  the  {ndi- 
da  of  title.  Possession  of  personal  property  is  indica- 
tive of  title,  but  it  is  not  title;  and  that  alone  will 
^ot  protect  the  purchaser  from  the  effects  of  a  demand 
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by  the  real  owner.'*    Schwartz  v.  Clark,  136  HI.  App. 
150. 

The  transactions  involved  were  in  writing  and  made 
the  contract  of  the  parties.  It  was  incumbent  upon 
the  court,  therefore,  to  construe  the  contract  and  to 
instruct  the  jury  as  to  its  legal  import.  Graham  v. 
Sadlier,  165  111.  95 ;  Damiger  v.  Pitts  field  Shoe  Co.^  204 
111.  145. 

Plaintiffs  complain  of  certain  instructions  given  by 
the  court  at  the  request  of  defendant,  and  set  forth  in 
the  abstract  these  particular  instructions,  but  have 
failed  to  set  forth  any  of  the  instructions  given  by  the 
court.  In  this  condition  of  the  abstract  we  will  not  go 
to  the  record  to  ascertain  what  instructions  the  court 
gave,  but  will  assume  that  they  were  in  consonance 
with  the  law  and  sufficient  to  cure  any  defect  which 
may  appear  in  the  instructions  objected  to.  Leroy  v. 
Scott,  Gen.  No.  21,632,  198  111.  App.  491;  Village  of 
Des  Plaines  v.  Winkelman,  270  111.  149. 

Defendant  cannot  in  this  action  set  off  his  counter- 
claim for  services  and  disbursements  under  the  agree- 
ment with  Pinkerton.  An  action  in  assumpsit  cannot 
be  set  off  in  an  action  of  tort,  and  there  is  no  evidence 
in  the  record  justifying  the  conclusion  that  defendant 
had  under  the  agreement  with  Pinkerton  a  lien  on  the 
articles  in  question  for  the  payment  of  its  claim.  No 
demand  for  the  return  of  the  articles  was  necessary. 
Farwell  v.  Hanchett,  120  111.  573. 

Conversations  between  the  parties  or  their  repre- 
sentatives in  an  attempt  to  effect  a  compromise  were 
not  admissible  as  evidence. 

In  a  manilla  envelope  between  pages  377  and  378, 
of  the  record  there  are  sundry  loose  documents,  which 
are  designated  on  the  envelope  as  **  Exhibits  referred 
to  in  stenographer's  report  and  incorporated  therein 
by  reference  thereto."  They  have  no  earmarks  to 
identify  them.  They  are  liable  to  be  lost  and,  for 
aught  we  know,  many  may  have  been.    If  they  were 
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material  to  our  review,  they  could  not  be  resorted  to 
for  that  or  any  other  purpose.  The  remark  of  the 
court  in  Roy  v.  Galloway,  54  111.  App.  610 :  *  *  Suppose 
these  pins  get  loose,  or  it  should  be  charged  that  the 
exhibits  have  been  changed,  how  could  we  determine 
what  is  in  the  record!"  is  equally  applicable  here. 
These  loose  documents  should  have  been  copied  into 
the  bill  of  exceptions. 

For  the  errors  indicated,  the  judgment  of  the 
Municipal  Court  is  reversed  and  the  cause  is  remanded 
for  a  new  trial  in  accord  with  this  decision. 

Reversed  and  remanded. 


Joseph  Ptaszek  Fogel,  Appellee,  v.  David  H.  Fritts, 

Appellant. 

Oen.  No.  21,934.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  F^nk 
R.  Shopin,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.    Aillrmed.    Opinion  filed  May  1,  1916. 

Statement  of  the  Case. 

Action  on  the  case  for  assault  and  battery  by  Joseph 
Ptaszek  Fogel,  plaintiff,  against  David  H.  Fritts,  de- 
fendant. On  a  trial  before  the  court  and  a  jury  a 
verdict  was  rendered  for  $2,500,  from  which  $1,200 
was  remitted  upon  the  hearing  of  a  motion  for  a  new 
trial  and  a  judgment  entered  for  $1,300,  and  defendant 
appeals. 

The  evidence  showed  that  the  relation  of  master 
and  servant  had  existed  between  defendant  and  plain- 
tiff for  ten  years.  Defendant  denied  the  assault  in  his 
pleading  and  evidence.  It  appeared  that  on  the  day 
of  the  assault  plaintiff  was  wheeling  molding  upon 
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a  tmck  in  the  shipping  room  of  defendant  near  an 
alley ;  that  defendant  called  to  him  that  he  was  break- 
ing the  molding  and  came  running  towards  plain- 
tiff and  struck  him  in  the  region  of  the  solar  plexus 
and  also  struck  him  with  a  piece  of  the  molding;  that 
as  a  result  of  this  assault  the  plaintiff  had  stomach 
trouble  of  a  very  serious  character  and  was  incapaci- 
tated for  any  work  for  more  than  three  months  and 
thereafter  was  only  able  to  work  infrequently,  a^d 
wa&  still  suffering  from  his  injuries  at  the  time  of 
the  trial.  The  stomach  trouble  was  proven  by  the 
evidence  of  a  medical  man  of  standing  and  probity, 
who  traced  the  trouble  to  the  assault  complained  of. 
He  testified  that  plaintiff's  condition  is  known  as 
paralysis  or  injury  to  the  sympathetic  system,  a  part 
of  the  solar  plexus;  that  he  had  not  been  cured  and 
that  he  was  unable  to  cure  him ;  that  an  ultimate  cure 
depended  upon  plaintiff's  constitution.  This  medical 
testimony  defendant  did  not  offer  to  rebut 

Ebek  p.  Runyak,  for  appellant. 

Waghbb  &  Beokman,  for  appellee. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Assault  and  battebt,  |  14* — token  evidence  sufficient  to  sup- 
port the  verdict.  In  an  action  on  the  case  for  assault  and  battery, 
evidence  examined  and  held  to  support  the  yerdict 

2.  Assault  ahd  battebt,  |  22* — when  verdict  not  excessive. 
In  aa  action  on  the  case  for  assault  and  battery,  where  the  eyidence 
shows  that  plaintiff  had  stomach  trouble  of  indefinite  duration  as  a 
result  of  the  assault,  was  incapacitated  for  work  for  three  months 
and  wa8»  thereafter,  able  to  work  infrequently  only,  a  yerdict  for 
$1,300  is  not  excessive. 

«See  DlkMls  NoIm  DIVMt,  V«la.  XI  to  XV,  and  CumoliitlTe  Quftrtorljr,  Mtme 
tavie  Mid  MctioD  nvmlMv. 
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Coleman  y.  Ashland  Catering  Co.,  199  111.  App.  398. 


Edna  Coleman^  Appellee,  y.  Ashland  Catering  Company, 

Appellant. 

Gen.  No.  22,019.    (Not  to  be  reported  in  fall.)  ' 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Edwabd  i 

M.  MAVQAif,  Judge,  presiding.    Heard  in  this  court  at  the  October  , 

term,  1916.     Reversed  with  finding  of  fact     Opinion  filed  May  1, 
19i:6. 

Statement  of  the  Case. 

Action  on  the  case  for  personal  injuries  by  Edna 
Coleman,  plaintiff,  against  Ashland  Catering  Com- 
pany, a  corporation,  and  William  M.  Walker,  defend- 
ants. From  a  judgment  of  $5,000  against  Ashland 
Catering  Company  entered  upon  the  verdict  of  a  jury, 
it  appeals. 

The  suit  was  dismissed  as  to  Walker,  with  whom 
plaintiff  had  iseitled  for  $1,000,  Walker  taking  a  cove- 
nant from  plaintiff  not  to  sue  in  consideration  of  the 
$1,000. 

Mayeb,  Meyer,  Austrian  &  Platt,  for  appellant. 

MuNsoN  T.  Case,  for  appellee. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

Negligence,  §  46* — when  principal  not  liable  for  negligence  of  in- 
dependent contractor.  In  an  action  to  recover  for  personal  Injuries, 
evidence  examined  and  held  to  show  that  the  injury  complained  of 
was  caused  by  the  negligence  of  an  independent  contractor  or  his 
servants  for  which  defendant  was  not  legally  responsible. 


«8ee  nUnois  N«to«  Divest,  Vols.  XI  to  XV,  mnd  Ciimalatlv«  Quarterly, 
topic  and  aoctlon  nnmbor. 
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Heineke  v.  Chicago  Railways  Co.,  199  111.  App.  399. 


Katherine  M.  Heineke,  Appellee,  \.  Chicago  Railways 

Company,  Appellant. 

Gen.  No.  22,037.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Richabd 
S.  TcTTHiix,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.    Affirmed.    Opinion  filed  May  1,  1916. 

Statement  of  the  Case. 

Action  by  Katherine  M.  Heineke,  plaintiff,  against 
Chicago  Railways  Company,  defendant,  to  recover  for 
personal  injuries  while  a  passenger  on  defendant's 
car.  Defendant  appeals  from  a  judgment  against  it 
of  $2,500  entered  upon  the  verdict  of  a  jury. 

The  declaration  charged  two  acts  of  negligence 
against  defendant :  First,  that  it  negligently  permitted 
the  aisle  in  the  car  to  be  obstructed  by  a  valise  or  suit 
case;  and  second,  that  while  the  car  was  in  motion 
and  plaintiff  was  seeking  a  seat  defendant  carelessly 
and  negligently  caused  the  car  to  start  forward  or  to 
jerk ;  that  as  a  result  of  such  starting  or  jerking  plain- 
tiff was  thrown  forward  and  tripped  against  the  suit 
case  thrown  down  upon  the  floor  of  the  car  and  injured. 
Defendant  claimed  that  it  had  no  knowledge  whatever 
in  relation  to  the  accident  complained  about,  and  con- 
sequently no  opportunity  to  give  evidence  either  in 
support  or  denial  of  plaintiff's  claim. 

PhiXjIP  Rosenthal,  and  Frank  L.  Kbietb,  for  appel- 
lant; W.  W.  GuRLEY  and  J.  R.  Guilljams,  of  counsel. 

Feederick  Z.  Marx,  for  appellee. 

Mb.  Justice  Hoij)om  delivered  the  opinion  of  the 
court. 
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Abstract  of  the  Deeision. 

1.  Cabbiebs,  I  Al^*--when  evidence  MujSMent  to  support  verdict 
in  (lotion  by  passenger.  In  an  action  by  passenger  to  recover  for 
Injuries  alleged  to  have  been  caused  by  falling  over  baggage  in  the 
aisle  by  reason  of  the  sudden  Jerking  of  defendant's  car,  evidence 
examined  and  held  sufficient  to  support  a  verdict  for  plaintift. 

2.  Appeal  and  ebbob,  §  1512* — when  remarks  of  court  not  ground 
for  reversal.  In  an  action  against  a  carrier  for  injuries  to  a  pas- 
senger, remarks  of  court  held  not  so  prejudicial  to  defendant  as  to 
afford  grounds  for  reversal,  where  the  amount  of  the  verdict  is  not 
such  as  to  Justify  any  inference  of  prejudice  or  passion  on  the  part 
of  the  Jury. 

3.  Cabbiebs,  §  482* — when  instructions  sufficient  in  action  for  in- 
jury to  passenger.  Iif  an  action  against  a  carrier  for  injury  to  a 
passenger,  instructions  examined  and  held  to  be  sufficient. 

4.  Instbuctions,  §  151* — when  instruction  on  matter  already 
covered  properly  refused.  A  requested  instruction  is  properly  re- 
fused where  the  Jury  have  been  already  sufficiently  instructed  with- 
out it,  although  the  propositions  of  law  covered  are  correctly  stated. 

5.  Cabbiebs,  i  482* — where  instruction  proper  in  action  by  pas- 
senger for  personal  injuries.  In  an  action  by  a  passenger  for  per- 
sonal injuries,  the  use  in  an  instruction  of  the  term  "reasonably 
consistent  with  the  practical  operation  of  its  road"  is  an  inclusive 
phrase,  contemplating  not  only  the  "mode  of  conveyance  adopted 
by  the  carrier"  but  the  power  of  propulsion  and  all  else  which  enters 
into  the  practical  operation  of  the  road. 

•See  Ullnols  Notes  Direst,  Vols.  XI  to  XV.  Mid  CmmilattTe  Qiurtorlr>  Mune 
U^lc  Mid  aectton  nomber. 
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Itallana  y.  Papa,  199  111.  App.  401. 


AUeanza  Italiana,  Corporation,  Appellee,  t.  Carmela 

Papa,  Appellant. 

Gen.  No.  22,508.    (Not  to  be  reported  in  fall.) 

Interlocutory  appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Chablbs  M.  Foell,  Judge,  presiding.  Heard  in  this  court. 
Affirmed.     Opinion  filed  May  1,  1916.     Rehearing  denied  May  15, 

1916. 

« 

Statement  of  the  Case. 

Bill  of  interpleader  by  Alleanza  Italiana,  a  corpora- 
tion, complainant,  against  Carmela  Papa  and  others, 
defendants. 

It  appeared  that  the  complainant  is  a  benevolent 
association  which  insured  the  life  of  Vincenzo  di  Ber- 
nardino and  issued  a  certificate  for  $1,000  thereon,  in 
which  the  defendant  Carmela  Papa  was  named  as 
beneficiary.  Vincenzo  di  Bernardino  died  and  Car- 
mela Papa  commenced  suit  in  the  Municipal  Court  of 
Chicago  against  complainant  and  obtained  judgment 
against  it  for  $1,000,  the  amount  of  the  certificate. 

Vincenzo  di  Bernardino  left  a  son,  the  defendant 
Tarquinius  di  Bernardino,  who  asserted  a  claim  and 
interest  in  the  money  due  upon  the  certificate,  and  W. 
M.  Johnston  and  W.  S.  Johnston  claimed  $65  of  that 
amount. 

Complainant  filed  the  bill  of  interpleader,  making 
all  the  claimants  to  the  fund  parties  and  offered  to 
bring  the  amount  of  the  certificate  into  court  to  be 
paid  out  to  such  of  the  parties  as  the  court  might  on 
a  hearing  find  entitled  to  it.  Complainant  prayed  that 
the  enforcement  of  the  judgment  be  enjoined  until  the 
rights  of  the  parties  could  be  adjudicated,  and  the 
court  granted  the  injunction  prayed,  from  which  or- 
der Carmela  Papa  appeals. 

The  injunction  was  granted  upon  the  face  of  the  bill. 

Vol.  CXCIX  26 
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there  being  no  other  pleading  in  the  record  at  the  time 
than  the  verified  bill. 

A.  G.  Dicus,  for  appellant. 

John  De  Grazia,  for  appellee. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision.    ' 

1.  IiTJUNcnoN,  S  384* — what  considered  on  interlocutory  appeal 
from  injunction.  On  an  appeal  from  an  injunction  against  the  en- 
forcement of  a  Judgment  until  the  rights  of  the  parties  to  an  action 
can  he  adjudicated,  such  injunction  being  granted  on  the  face  of  the 
bill,  the  Appellate  Court  will  not  pass  upon  the  sufficiency  of  the 
bill  or  whether  it  will  be  obnoxious  to  a  demurrer  if  one  were  inter- 
posed. 

2.  Intebpleapeb,  §  2* — when  properly  maintainable  in  action  on 
insurance  certificate,  A  bill  of  interpleader  may  be  maintained  in  an 
action  on  an  insurance  certificate  where  there  are  conflicting  claim- 
ants to  the  money  involved,  notwithstanding  one  of  the  claimants 
may  have  prosecuted  his  claim  to  Judgment,  and  equity  will  restrain 
the  enforcement  of  the  Judgment  until  it  can  adjudicate  upon  the 
conflicting  claims. 

3.  Injunction,  §  206* — when  evidence  sufficient  to  support  iii- 
junction  against  enforcement  of  judgment.  On  a  bill  of  interpleader 
in  an  action  on  an  Insurance  certificate  to  enjoin  the  enforcement 
of  a  Judgment  until  the  rights  of  the  parties  to  the  money  involved 
can  be  adjudicated,  evidence  examined  and  held  to  warrant  an  in- 
junction restraining  enforcement  of  the  Judgment  against  the  in- 
surer. 

«8ee  HUnols  M«tM  Divert,  Vols.  XI  to  XT,  aaA  CnmiilattTe  <|iuurterly, 
top&B  Mid  MetloiK  Biimber. 
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Skahen  y.  Strauss  et  aL,  199  111.  App.  403. 


Thomas  E.  Skahen,  trading  as  Thomas  E.  Skahen  & 
Company,  Defendant  in  Error,  y.  Jacob  Strauss 
and  Bertha  Strauss,  Plaintiffs  In  Error. 

Gen.  No.  21,097.    (Not  to  be  reported  In  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  A.  Ma- 
HONET,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court  at 
the  March  term,  1915.  Reversed  and  remanded.  Opinion  filed  May 
12,  1916. 

Statement  of  the  Case. 

Action  by  Thomas  E.  Skahen,  trading  as  Thomas 
E.  Skahen  &  Company,  plaintiff,  against  Jacob  Strauss 
and  Bertha  Strauss,  defendants,  to  recover  a  commis- 
sion of  two  and  one-half  per  cent,  on  $13,000,  for  ob- 
taining a  purchaser  for  the  premises  owned  by  the 
defendants.  By  this  writ  of  error  it  is  sought  to  re- 
verse a  judgment  for  $325  in  favor  of  plaintiff. 

Plaintiff's  statement  of  claim  charged  that  both 
defendants  had  requested  plaintiff  to  secure  a  pur- 
chaser for  the  property  in  question ;  and  testimony  in 
support  of  that  allegation  was  introduced.  Defend- 
ants, in  their  aflSdavits  of  merits,  denied  that  they  had 
either  jointly  or  severally  requested  plaintiff  to  secure 
a  purchaser  for  the  premises,  and  endeavored  to  in- 
troduce testimony  to  substantiate  this  contention. 

On  behalf  of  the  plaintiff,  two  witnesses — the  plain- 
tiff himself,  and  one  George  Lynn — testified  that  Mr. 
Strauss,  as  well  as  Mrs.  Strauss,  had  requested  plain- 
tiff to  secure  a  purchaser.  On  behalf  of  the  defend- 
ants, Jacob  Strauss  denied  that  he  had  ever  had  any 
conversation  with  plaintiff  or  any  one  from  his  office 
with  reference  to  the  sale  of  the  property  involved  in 
this  controversy,  and  that  he  had  ever  requested  plain- 
tiff to  secure  a  purchaser  for  the  property.  There  was 
also  offered  the  testimony  of  Mrs.  Strauss  for  the  pur- 
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pose  of  denying  alleged  conversations  with  Lynn  and 
with  the  plaintiff,  wherein  she  requested  plaintiff  to 
secure  a  purchaser.  Objection  was  made  to  her  testi- 
mony for  the  reason  that  she  was  the  wife  of  Jacob 
Strauss,  hence  not  a  competent  witness.  The  objection 
thereto,  which  was  based  upon  section  5  of  tlie  Evi- 
dence Act,  ch.  51,  Rev.  St.  (J.  &  A.  ^  5522),  was  sus- 
tained, and  the  exclusion  of  this  offered  testimony  is 
urged  by  defendants  as  cause  .for  reversal. 

Rathjb  Wesemann,  for  plaintiffs  iu  error;  Guy 
Van  Schaick,  of  counsel. 

James  R.  Wabd,  for  defendant  in  error. 

Mb.  Presiding  Justice  Pam  delivered  the  opinion  of 
the  court. 

Abstract  of  the  Deeislom 

1.  Witnesses,  §  63* — when  partiet  in  intere$t  incompetent  at 
common  law.  At  common  law  no  iMtrties  in  interest  were  competent 
witnesses. 

2.  Witnesses,  §  54» — when  parties  in  interest  not  incompetent 
under  statute.  Under  section  1  of  the  Evidence  Act  (J.  ft  A.  If  6518), 
the  disabiUty  of  parties  in  interest  as  witnesses  is  removed. 

3.  Witnesses,  §  32* — how  far  disability  of  husband  and  wife  re- 
moved by  statute.  Under  section  6  of  the  Evidence  Act  (J.  ft  A. 
T  5522),  a  wife  may  testify  in  all  cases  where,  if  unmarried,  she 
would  be  either  plaintift  or  defendant  and  in  cases  where  the  liti- 
gation concerns  her  separate  property,  and  also  in  all  matters  of 
business  transactions  wherein  she  acted  as  agent  of  the  husband. 

4.  Witnesses,  §  34* — when  wife  competent  in  action  against  hus- 
band and  wife  to  recover  commiissions.  In  an  action  by  a  broker 
against  a  husband  and  wife  to  recover  commissions  on  the  sale  of 
real  estate  where  defendants  were  Joint  owners  of  the  property,  the 
wife  Is  competent  as  a  witness. 

5.  Bbokebs,  §  84* — when  exclusion  of  evidence  ground  for  re- 
v^sai.  In  an  action  by  a  broker  to  recover  commissions  on  the  sale 
of  real  estate  brought  against  a  husband  and  wife  as  Joint  owners  of 
the  property,  it  Is  reversible  error  for  the  court  to  exclude  the  wife's 
testimony  in  contradiction  of  that  of  the  plaintiff  that  she  had  re- 
quested him  to  secure  a  purchaser. 

•See  niinols  Notes  Divert,  Vols.  XI  to  XV,  And  Cvmalatlve  Qa^iterly, 
tople  Mid  MctioD  number. 
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Michalak  v.  Tomkiewlcz,  199  111.  App.  405. 


Charles  A.  Michalak^  Defendant  in  Error^  y.  C.  J. 

Tomkiewlez,  Plaintiff  in  Error. 

Gen.  No.  21403.    (Not  to  be  reported  in  fnll.) 

Error  to  the  Circuit  Court  of  Cook  county;  the  Hon.  Richard  S. 
TuTHnx,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1915.  Affirmed  on  remittitur;  otherwise  reversed 
and  remanded.    Opinion  filed  May  12,  1916. 

Statement  of  the  Case. 

Action  of  trespass  by  Charles  A.  Michalak,  plaintiff, 
against  C.  J.  Tomkiewicz,  defendant,  for  damages  for 
an  alleged  assault  made  upon  plaintiff  by  defendant. 
Upon  a  trial  of  the  cause  the  jury  returned  a  verdict 
for  five  hundred  dollars  and  to  reverse  a  judgment  on 
this  verdict,  defendant  prosecutes  this  writ  of  error. 

Defendant  contended  that  the  court  erred  in  giving 
on  behalf  of  the  plaintiff,  instructions  Nos.  2  and  3,  the 
subject-matter  of  which  was  the  question  of  damages ; 
and  further  contended  that  the  verdict,  under  the  facts 
and  circumstances,  showed  that  the  jury  allowed  the 
plaintiff  exemplary  or  vindictive  damages,  when  none 
should  have  been  allowed,  and  therefore  the  damages 
were  excessive. 

The  evidence  showed  that  at  the  time  of  the  assault 
defendant  was  the  owner  of  a  drug  store,  and  had  in 
his  employ  the  plaintiff,  who  entered  his  service  as  an 
apprentice.  Plaintiff,  In  the  course  of  his  employment, 
had  occasion  to  sell  postage  stamps,  which  were  usually 
kept  in  a  drawer  not  under  lock  and  key.  The  money 
for  the  sale  of  stamps  was  placed  in  the  drawer.  On 
previous  occasions  there  had  been  shortages  in  the 
stamp  drawer,  which  led  to  disputes  between  plaintiff 
and  defendant.  On  the  day  of  the  assault,  a  simihir 
discussion  had  arisen  between  them,  and  the  plaintiff 
was  summarily  discharged.    Defendant  contended  that 
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as  the  testimony  was  conflicting,  the  jury  should  have 
been  **  correctly  instructed  as  to  the  rule  of  damages 
applicable  to  the  case.'* 

Defendant  also  complained  of  instruction  No.  3, 
wherein  the  jury  were  told  that  in  assessing  punitive 
or  exemplary  damages,  they  had  the  right  to  take  into 
consideration  the  pecuniary  circumstances  of  the  de- 
fendant. He  contended  that  this  instruction  should 
not  have  been  given,  because  there  was  no  evidence 
offered  by  plaintiff  with  reference  to  the  pecuniary 
condition  of  the  defendant.  Plaintiff  testified  that  de- 
fendant was  the  owner  of  a  drug  store  where  he  (plain- 
tiff) had  been  employed;  and  that  defendant  was 
president  of  the  Polish  National  Daily,  Defendant 
testified  that  he  operated  and  owned  a  drug  store; 
that  he  had  been  in  the  drug  business  for  twenty  years, 
and  further  stated  that  he  was  in  the  newspaper  busi- 
ness, and  that  he  was  president  of  the  Polish  National 
Publishing  Company.  He  contended,  however,  that 
this  is  not  such  evidence  as  would  warrant  a  conclu- 
sion as  to  his  pecuniary  condition.  Defendant  finally 
contended  that  the  damages  allowed  were  excessive. 

Otto  H.  Beutleb  and  Beach  &  Beach,  for  plaintiff 
in  error. 

Chables  W.  Lamborn,  for  defendant  in  error. 

Mb.  Presiding  Justice  Pam  delivered  the  opinion  of 
the  court. 

Abstract  of  the  Decision. 

1.  Assault  and  battebt,  §  14* — ichen  evidence  aufflcient  to  sup- 
port verdict.  In  an  action  of  trespass  to  recover  for  an  alleged  as- 
sault upon  plaintiff  by  defendant,  evidence  examined  and  held  to 
support  a  finding  that  defendant  assaulted  plaintiff  without  proYoca- 
tlon  and  to  warrant  an  award  of  exemplary  damages. 

•See  UllnolB  Notes  Divest,  Vols.  XI  to  XV,  and  CttmiiUitlve  Qiuuterly,  Muni 
topic  And  section  number. 
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2.  AssAXJLT  AND  BATTEBY,  §  17* — whcn  instruction  as  to  considera- 
tion of  defendant's  pecuniary  circumstances  proper.  In  an  action 
of  trespass  to  recover  damages  for  an  alleged  assault,  evidence  in- 
troduced by  plaintiff  as  to  defendant's  pecuniary  circumstances  was 
sufficient  to  warrant  an  instruction  to  the  Jury  that  in  assessing 
exemplary  damages  they  had  the  right  to  take  into  consideration 
defendant's  pecuniary  circumstances. 

3.  Appeal  and  erbob,  §  1406* — when  amount  of  verdict  not 
ground  for  reversal.  Even  though  the  damages  awarded  in  an  action 
of  trespass  for  assault  are  excessive,  where  they  are  not  so  excessive 
as  to  show  prejudice  on  the  part  of  the  Jury  the  amount  of  the  ver- 
dict is  not  ground  for  reversal. 

4.  Assault  and  battebt,  §  22* — where  plaintifps  conduct  ground 
for  mitigation  of  damages.  In  an  action  of  trespass  for  an  alleged 
assault  where  the  plaintiff's  conduct  while  not  sufficient  to  warrant 
or  excuse  the  assault  was  not  entirely  decorous  and  not  entirely  free 
from  censure,  it  should  be  considered  in  mitigation  of  the  damages. 

5.  Damages,  %  246* — when  remittitur  proper  on  appeal.  In  an 
action  of  trespass  for  assault  where  the  Appellate  Court  finds  that 
the  amount  of  damages  allowed  is  excessive,  it  will  require  the  plain- 
tiff to  remit  the  excess  from  the  judgment  as  a  condition  of  affirm- 
ance. 


William  Libman,  Plaintiff  in  Error,  t.  Carolina  Baatz, 

Defendant  in  Error. 

Oen.  No.  21,144.    (Not  to  be  reported  in  fnll.) 

Error  to  the  Municipal  Ck)urt  of  Chicago;  the  Hon.  Henbt  C. 
Beitleb,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1915.    Affirmed.    Opinion  filed  May  12,  1916. 

Statement  of  the  Case. 

Action  by  William  Libman,  plaintiff,  against  Caro- 
lina Baatz,  defendant,  to  recover  damages  for  an 
alleged  breach  of  a  written  contract  between  plaintiff 
and  defendant,  for  the  sale  of  certain  realty  owned 

•See  UllnoU  Notes  Divert,  Vols.  XI  to  XV,  aad  CmnaliitlTe  <)ii«rterly,  Mune 
tople  and  lectlon  number. 
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by  defendant.  The  court  found  the  issues  for  the 
defendant,  and  having  entered  judgment  thereon  for 
costs,  plaintiff  has  sued  out  this  writ  of  error. 

The  statement  of  claim  set  forth  the  contract  of  sale, 
and  alleged  that  plaintiff's  claim  was  for  damages  sus- 
tained through  the  failure  on  the  part  of  the  defendant 
to  cany  out  the  agreement;  that  plaintiff  was  at  all 
times  ready,  willing  and  able  to  carry  out  said  con- 
tract and  did  comply  with  every  particle  of  said  agree- 
ment; that  he  demanded  from  defendant  that  she 
likewise  perform  said  contract,  but  that  said  defendant 
wholly  refused,  failed  and  neglected  to  do  so,  to  plain- 
tiff's damage  of  $1,000. 

The  affidavit  of  merits  alleged,  by  way  of  defense, 
that  plaintiff  had,  through  his  attorney,  informed  de- 
fendant that  he  would  not  carry  out  his  part  of  the 
contract  as  he  felt  he  was  paying  $2,500  more  than  the 
premises  were  worth;  that  while  plaintiff's  attorney 
returned  the  abstract  of  record,  he  did  not  cancel  the 
contract;  that  the  plaintiff's  attorney  stated  she  must 
come  and  settle  with  him  whenever,. in  the  future,  she 
obtained  a  purchaser  for  said  premises;  that  defend- 
ant was  afterwards  notified  that  unless  the  $200 
earnest  money  was  returned,  plaintiff  would  instruct 
his  attorney  to  place  the  said  contract  on  record,  so  as 
to  cloud  defendant's  title  and  thus  force  her  to  return 
the  earnest  money ;  that  defendant,  to  prevent  clouding 
the  title,  transferred  the  property  to  her  daughter; 
that  when  plaintiff  discovered  the  transfer  he  notified 
defendant  that  he  was  ready  to  carry  out  the  said  con- 
tract; that  by  arrangement  between  her  attorney  and 
that  of  plaintiff,  the  parties  met  in  the  office  of  plain- 
tiff's attorney;  that  plaintiff's  attorney  then  stated 
to  defendant  that  he  had  been  informed  that  she  had 
transferred  the  premises  to  her  daughter  and  that 
plaintiff  would  not  take  same;  that  thereupon  her  at- 
torney made  the  following  offer:  That  if  plaintiff 
would  place  the  sum  of  $4,800  and  the  notes  and  trust 
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deed  securing  said  notes  on  said  property  in  escrow 
with  the  Chicago  Title  &  Trust  Company,  she  would 
place  the  warranty  deed  from  her  daughter  to  plain- 
tiff in  escrow,  pay  the  escrow  fees,  and  also  pay  for 
having  the  abstract  brought  down  to  date,  showing 
a  clear  and  good  title  to  the  premises  in  her  daughter, 
but  this  the  plaintiff  absolutely  refused  to  do. 

Each  party  introduced  testimony  tending  to  sustain 
the  contentions  made  respectively  in  the  statement  of 
claim  and  affidavit  of  merits.  While  plaintiff  urged 
several  reasons  why  the  judgment  should  be  reversed, 
the  greater  part  of  his  brief  and  argument  was  de- 
voted to  a  discussion  of  the  evidence,  urging  that  the 
judgment  was  clearly  and  manifestly  against  the 
weight  thereof. 

Plaintiff  contended  that  the  transfer  of  the  property 
to  the  daughter  supported  his  evidence,  that  defendant 
refused  to  carry  out  the  provisions  of  the  contract  as 
requested  by  him.  Defendant's  testimony,  however, 
was  to  the  effect  that,  plaintiff,  having  refused  to  close 
the  deal,  and  having  threatened  to  place  the  contract 
of  record  unless  the  earnest  money  was  refunded  to 
him,  in  order  to  keep  the  title  clear,  she  transferred  the 
property  to  her  daughter. 

BoBBRT  Edelson,  for  plaintiff  in  error;  William  M. 
Tannenbaum,  of  counsel. 

No  appearance  for  defendant  in  error. 

Mb.  Pbesiding  Justice  Pam  delivered  the  opinion  of 
the  court. 

Abstract  of  the  Decision. 

Vendob  and  pubchabrr,  §  362* — when  evidence  sufUcient  to  sup- 
port judgment.  In  an  action  for  a  breach  of  contract  for  the  sale 
of  real  estate,  evidence  examined  and  held  to  support  a  Judgment 
for  defendant. 

•8ee  IIUnolN  Notes  Direst,  Vol*.  XI  to  XV.  and  Comoliitlve  Qiuuterly,  Mune 
topic  and  set-tlon  number. 
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The  People  ▼.  Buconicb  et  al.,  199  IH.  App.  410. 


The  People  of  the  State  of  Illinois,  Defendant  In 
Error,  y.  Matt  Buconleh  and  John  Bneonieh,  Plain- 
tiffs in  Error. 

Oen.  No.  21,169.    (Not  to  be  reported  in  fnll.) 

Error  to  the  City  Court  of  Chicago  Heights;  the  Hon.  Chables  H. 
Bowles,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1915.    Affirmed.    Opinion  filed  May  12,  1916. 

Statement  of  the  Case. 

Proceeding  for  contempt  by  the  People  of  the  State 
of  Illinois  against  Matt  Buconich  and  John  Buconich, 
defendants,  for  violation  of  an  injunction  order.  To 
reverse  an  order  finding  defendants  guilty,  this  writ 
of  error  is  prosecuted. 

It  appeared  that  on  or  about  the  23rd  of  September, 
1914,  a  bill  was  filed  by  Lee  Hook  and  Peter  Casazza, 
the  relators,  seeking  to  restrain  defendants  and  others 
from  conducting  a  house  of  ill-fame  in  the  City  of 
Chicago  Heights.  On  September  24th  an  injunction 
was  issued,  restraining  defendants  from  using  or  occu- 
pying said  premises  for  the  maintenance  of  a  house  of 
ill-fame.  Defendants  were  duly  served  with  a  writ  of 
summons  and  the  writ  of  injunction  on  September 
26th. 

On  October  10th  a  petition  was  filed  by  the  relators, 
which  set  forth,  inter  alia,  the  filing  of  the  original 
bill,  the  issuance  of  the  temporary  writ  of  injunction, 
service  of  a  copy  thereof  upon  each  of  the  defendants, 
and  that  since  the  issuance  thereof  and  the  service  of 
copies  upon  the  defendants,  said  defendants  had  con- 
tinued conducting  said  premises  as  a  house  of  prostitu- 
tion. Said  petition  prayed  for  an  attachment  to  issue 
against  the  defendants  for  contempt  of  court,  and  con- 
tained interrogatories  for  the  defendants  to  answer. 
A  rule  was  entered  upon  defendants  to  show  cause  why 
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they  should  not  be  punished  therefor,  and  defendants 
having  on  October  26th  entered  their  appearances,  the 
cause  proceeded  to  a  hearing. 

On  behalf  of  the  prosecution  seven  witnesses  testi- 
fied on  direct  examination  and  two  were  called  in  re- 
buttal, their  testimony  supporting  the  allegations  set 
forth  in  the  petition.  The  only  testimony  given  on  be- 
half of  the  defendants  was  their  own  testimony  which 
was  to  the  efiFect  that  neither  of  them  had,  since  the  is- 
suance of  said  injunction  and  the  service  thereof  upon 
them,  conducted  a  house  of  ill-fame  on  the  premises 
in  question  for  the  practice  of  prostitution;  that,  at 
most,  they  entered  the  said  premises  only  two  or  three 
times,  and  then  only  for  the  purpose  of  getting  wearing 
apparel  and  other  property  belonging  to  them.  There 
were  several  witnesses  called  in  rebuttal,  whereby 
some  of  the  statements  made  by  defendants  in  their 
testimony  were  contradicted.  At  the  conclusion  of  the 
hearing  the  court  found  both  defendants  guilty,  im- 
posing a  fine  of  one  hundred  dollars  and  costs,  and 
sentencing  them  to  six  months  in  the  Cook  county  jail. 

In  urging  a  reversal,  defendants  contended:  First, 
that  the  keeping  of  a  house  of  ill-fame  constituted  a 
crime  under  the  statutes,  and  that  the  filing  of  the  bill 
for  an  injunction  was  in  effect  an  attempt  to  punish 
crime,  and  that  a  court  of  equity  was  without  juris- 
diction so  to  do.  The  bill  charged  that  defendants 
were  keeping  a  house  of  ill-fame,  in  violation  of  the 
laws  of  the  State ;  that  defendants  had  been  repeatedly 
arrested,  in  some  instances  having  pleaded  guilty  and 
in  others  being  found  guilty ;  that  at  the  time  of  the  fil- 
ing of  said  bill,  like  prosecutions  were  pending;  that 
these  acts  were  detrimental  to  the  interests  of  the 
community,  subversive  of  public  morals;  that  the 
maintenance  of  the  premises  as  a  house  of  ill-fame  con- 
stituted a  common  nuisance,  resulting  in  a  lowering  of 
the  standard  of  morality  in  the  neighborhood,  and  a 
depreciation  of  property  values ;  and  that  the  laws  of 
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the  State  although  providing  for  punishment  in  such 
eases,  did  not  prevent  defendants  from  conducting 
such  a  place. 

Pbden,  Kahn  &  Murphy,  for  plaintiffs  in  error. 

Maclay  Hoynb,  for  defendant  in  error. 

Mr.  Presiding  Justice  Pam  delivered  the  opinion  of 
the  court. 

Abstract  of  the  Decision. 

1.  Injunction,  §  1* — when  hill  for  injunction  not  an  attempt  to 
punish  for  crime.  A  bill  to  enjoin  defendants  from  using  or  occupy- 
ing certain  premises  for  the  maintenance  of  a  house  of  ill-fame  is 
not  an  attempt  to  punish  for  a  crime  but  to  abate  a  continuing  nui- 
sance and»  as  such,  within  the  Jurisdiction  of  equity. 

2.  Contempt,  §  1* — hoto  proceedings  classified.  Proceedings  for 
contempt  of  court  are  of  two  classes,  those  which  are  criminal  in 
their  nature,  which  are  called  common-law  contempts,  and  those 
which  are  intended  as  purely  civil  remedies,  which  ordinarily  arise 
out  of  the  alleged  violation  of  some  order  entered  in  the  course  of  a 
chancery  proceeding  and  are  known  as  civil  contempts. 

3.  Contempt,  §  61* — when  denial  under  oath  insufficient  to  purge 
contempt.  A  proceeding  for  contempt  of  court  in  violation  of  an 
injunction  against  using  and  occupying  premises  for  the  mainte- 
nance of  a  house  of  ill-fame  is  a  civil  proceeding  and  defendants  are 
not  relieved  from  punishment  by  a  denial  under  oath  of  the  acts 
with  which  they  are  charged. 

4.  Contempt,  S  69* — when  evidence  sufficient  to  support  order. 
In  a  proceeding  for  civil  contempt  in  violating  an  injunction,  evi- 
dence held  sufficient  to  support  a  finding  that  defendants  were  guilty 
of  contempt. 

5.  Contempt,  §  74* — when  punishment  inflicted  by  court  for  civil 
contempt  not  interfered  vnth.  The  punishment  of  a  civil  contempt  is 
within  the  sound  discretion  of  the  court,  and  unless  there  is  a  mani- 
fest abuse  of  this  discretion  and  the  law  of  the  land  or  the  principles 
of  equity  have  been  violated  in  the  exercise  thereof,  the  action  of  the 
court  is  not  subject  to  review. 


•See  nUnolfl  Notes  Dlffest,  VoU.  XI  to  XV,  and  CnmiilatiTe  Qwuterly, 
topic  and  lectlon  number. 
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Anton  J.  Cermak,  Bailiff, /for  use  of  City  Hall  Square 
Company,  Defendant  In  Error,  y.  Royal  Furniture 
Company  and  Chicago  Bonding  &  Surety  Company, 
Plaintiffs  in  Error. 

Oen.  No.  21,228.    (Not  to  be  reported  in  full.) 

BSrror  to  the  Municipal  Court  of  Chicago;  the  Hon.  Habby  Olson, 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
March  term,  1915.    Affirmed.    Opinion  filed  May  12,  1916. 

Statement  of  the  Case. 

Action  of  debt  by  Anton  J.  Cermak,  bailiflf  of  the 
Municipal  Court  of  Chicago  for  use  of  City  Hall 
Square  Company,  plaintiff,  against  Royal  Furniture 
Company,  a  corporation,  and  Chicago  Bonding  & 
Surety  Company,  a  corporation,  defendants,  wherein 
plaintiff  recovered  a  judgment  for  $881.40  and  costs 
against  defendants  on  a  replevin  bond.  To  reverse 
this  judgment  defendants  prosecute  this  writ  of  error. 
The  proceeding  grew  out  of  a  replevin  suit  brought  in 
the  Municipal  Court  of  Chicago  -by  the  Royal  Furni- 
ture Company  against  the  City  Hall  Square  Company, 
for  the  possession  of  certain  furniture,  to  which  the 
Royal  Furniture  Company  claimed  title  by  virtue  of 
two  chattel  mortgages  executed  on  July  10th  and 
August  10, 1913,  respectively,  by  I.  C.  Newman  &  Com- 
pany, a  corporation,  in  favor  of  the  said  Royal  Fur- 
niture Company.  The  chattel  mortgages  under  which 
the  Royal  Furniture  Company  claimed  title  were  exe- 
cuted by  the  said  I.  C.  Newman  &  Company,  acting 
through  its  treasurer,  and  were  acknowledged  on  the 
aforesaid  dates  by  one  Carl  W.  Nelson  as  attorney  in 
fact,  who  derived  his  authority  under  a  power  of  at- 
torney attached  to  each  of  these  documents.  The 
validity  of  these  two  chattel  mortgages  as  against 
third  persons  was,  under  a  stipulation  between  the 
parties,  the  sole  question  to  be  determined. 
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The  Harmony  Co.  v.  The  Sanitary"  D.  C.  Co.,  199  IlL  App.   414. 

Lucius  J.  M.  Malmin,  for  plaintiffs  in  error. 

D,  P.  Tbudb  and  M.  Mabso,  for  defendant  in  error. 

Me.  Pbesidinq  Justice  Pam  delivered  the  opinion  of 
the  court. 

Abstraet  of  the  Decision. 

Chattel  mobtgaoes,  §  55* — when  acknowledgment  hy  attorney  in 
fact  insufficient  Under  section  2  of  the  Chattel  Mortgage  Act 
(J.  ft  A.  H  7577),  the  acknowledgment  by  an  attorney  in  fact  under  a 
power  of  attorney  of  a  chattel  mortgage  executed  for  a  corporation 
by  its  treasurer  is  invalid  as  against  third  persons. 


The  Harmony  Company,  Appellee,  y.  The  Sanitary 
Drinking  Cnp  Company,  Appellant. 

Gen.  No.  21,369.    (Not  to  be  reported  in  fnll.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Hosea  W. 
Weixs,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1916.  Affirmed.  Opinion  filed  May  12,  1916.  Cer- 
tiorari denied  by  Supreme  Court  (making  opinion  final). 

Statement  of  the  Case. 

Action  by  The  Harmony  Company,  a  corporation, 
plaintiff,  against  The  Sanitary  Drinking  Cup  Com- 
pany, a  corporation,  defendant,  to  recover  damages 
for  the  alleged  breach  of  a  certain  contract  entered 
into  between  the  parties,  plaintiff  claiming  as  its 
measure  of  damages  the  contract  price  of  certain 
vending  machines  alleged  to  have  been  manufactured 
by  plaintiff  at  the  special  instance  and  request  of  the 
defendant  under  the  contract.  The  court  found  the 
issues  for  the  plaintiff,  and  having  entered  judgment 
thereon  for  $3,000  and  costs,  defendant  appeals. 

'See  IlIlnolTNotef  Divert,  VoU.  XI  to  XV,  and  CumiiUitlTe  Qnaitcriy,  mmm 
topic  and  Mctlon  number. 
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Louis  Bbandes,  for  appellant. 

Ebnest  Saunders,  for  appellee. 

Mr.  Presiding  Justice  Pam  delivered  the  opinion  of 
the  court. 

Abstract  of  the  Deeislon. 

1.  CoBPOBATioNS,  §  363* — loheti  execution  of  contract  of  corpora- 
tion sufficient.  While  the  facts  that  the  contract  of  a  corporation 
was  not  signed  by  an  officer  ordinarily  empowered  to  enter  into 
contracts  and  that  it  did^  not  bear  the  corporate  seal  may  be  cir- 
cumstances in  determining  whether  or  not  it  was  a  contract  of  the 
corporation,  such  facts  are  not  controlling. 

2.  CoBPORATioNB,  §  516* — When  evidence  8ufH<^cnt  to  show  con- 
tract that  of  corporation.  In  an  action  against  a  corporation  to  re- 
cover for  the  alleged  breach  of  a  contract,  evidence  examined  and 
held  sufficient  to  show  the  contract  to  be  binding  on  the  corporation. 

3.  Contract,  fi  387* — when  evidence  sufficient  to  show  breach. 
In  an  action  to  recover  for  an  alleged  breach  of  contract,  evidence 
ezamineid  and  held  sufficient  to  show  a  breach  of  the  contract  by 
defendant. 

4.  Damages,  §  57* — wh^it  proper  basis  of  recovery  in  action  for 
breach.  In  an  action  to  recover  for  the  alleged  breach  of  a  contract 
for  the  sale  of  goods,  evidence  examined  and  held  to  show  that  plain- 
tiff had  treated  the  goods  as  defendant's  property  and  held  them 
subject  to  defendant's  order  and  was  entitled  to  recover  upon  the 
contract  for  the  whole  contract  price,  and  that  defendant  was  en- 
titled to  an  allowance  for  such  of  the  goods  as  were  uncompleted. 

*8««  lUlnolH  NotM  DIffest,  Volf.  XI  to  XV,  and  Cumulative  Quarterljr,  Mune 
topic  and  loctlon  number. 
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Charles  H.  Thompson  Company,  Plaintiff-Appellant,  v. 
Mary  Francis  Burns  and  William  Foster  Barns, 
Def  endants-A  ppellees. 

Oen.  No.  30,763.    (Not  to  be  reported  in  full.) 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon.  J.  J. 
Cooks,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1914.  Affirmed.  Opinion  originally  filed  April  12. 
1916.    Rehearing  allowed  and  additional  opinion  filed  May  12,  1916. 

Statement  of  the  Case. 

Action  by  Charles  H.  Thompson  Company,  plaintiff, 
against  Mary  Francis  Bums  and  William  Foster 
Burns,  defendants,  to  recover  balance  due  on  a  prom- 
issory note.  From  an  order  vacating  a  judgment  for 
plaintiff  and  an  order  dismissing  the  cause  for  want 
of  prosecution,  the  plaintiff  appeals. 

Plaintiff  brought  this  suit  against  defendants  for  a 
balance  due  on  a  note,  which  was  attached  to  the  decla- 
ration, as  follows: 
$1589.70.  Chicago,  Dec.  19,  1910. 

On  or  before  (seventy  days)  after  date  we  promise 
to  pay  to  the  order  of  C.  H.  Thompson  Company  Fif- 
teen hundred  eighty-nine  &  70/100  dollars  at  the  office 
of  C.  H.  Thompson  Company,  Chicago.  Value  received 
with  interest  at  5%  payable  semi-annually. 

Mary  Francis  Burns, 
W.  Foster  Burns. 

*'The  within  note  is  given  in  full  settlement,  pay- 
ment and  satisfaction  of  any  and  all  claims  C.  H. 
Thompson  Company  or  Charles  H.  Thompson  have  or 
may  have  against  Mary  Francis  Burns  or  W.  Foster 
Burns." 

Defendants  pleaded  that  the  promises  in  the  decla- 
ration referred  to  were  made  to  the  plaintiff  and  one 
Charles  H.  Thompson,  who  was  then  living,  and  not 
to  the  plaintiff  alone.    The  plaintiff  served  notice  on 
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defendants  December  8th  to  have  the  cause  placed  on 
the  trial  call.    December  16th,  the  case  was  called  in 
the    absence  of  the  defendants,  a  jury  impaneled,  a 
verdict  returned  for  $283.56,  and  judgment  entered 
thereon.    A  motion  to  vacate  the  judgment  was  en- 
tered December  18th,  1913,  and  heard  December  22nd, 
on  the  afiBdavit  of  one  of  the  defendants,  and  the 
connter-aflSdavits  of  two  of  plaintiff's  counsel.     The 
a£5davit  on  behalf  of  defendants  was  to  the  effect  that 
affiant  understood  that  the  court  had  set  down  the' 
special  plea  for  hearing,  and  argument  for  December 
18,  1913,  that  defendants  knew  nothing  of  the  call  of 
the  case  for  trial  until  the  afternoon  of  Tuesday,  De- 
cember 16, 1913,  after  judgment  had  been  entered,  and 
that  if  their  plea  was  not  sustained  said  defendants 
have  a  good  and  meritorious  defense  to  whole  of  said 
plaintiff's  demands  and  that  said  plaintiff  was  in- 
debted before  and  at  the  commencement  of  this  suit 
and  still  is  indebted  to  said  defendants  in  the  sum  of 
Five  Hundred  Dollars,  and  that  if  required  by  said 
court  to  interpose  a  defense  other  than  that  now  pend- 
ing in  said  court,  he  verily  believes  a  verdict  will  be 
given  in  favor  of  said  defendants."    It  also  appeared 
from  an  aflSdavit  of  the  defendant  William  Bums,  as 
well  as  the  aflSdavit  of  plaintiff's  counsel,  that  when 
the  case  was  set  for  a  hearing,  said  defendant  insisted 
that  his  plea  in  abatement  was  well  founded,  but  said 
that  if  there  was  any  doubt  about  it,  he  would  want 
permission  to  make  defense  upon  the  merits,  and  that 
**  thereupon  the   court   announced   that  Bums   could 
present  his  motion  at  the  time  of  the  trial. ' ' 

The  counter-aflSdavits  stated  that  the  cause  had  been 
set  down  for  trial  for  Tuesday,  December  16th,  in  the 
presence  of  the  defendants ;  that  it  was  not  true  that 
the  cause  was  set  down  for  argument  on  a  special  plea. 
Upon  the  showing  made,  the  court  set  aside  the  judg- 
ment. 
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James  J.  Basboub^  for  appellant. 

SooTT  M.  HoGAK,  for  appellees. 

Mb.  Justice  Goodwin  delivered  the  opimon  of  the 
court. 


Abstraet  of  the  DeeiBion. 

L  Abatement  and  revival,  §  21* — when  question  whether  in- 
strument authorizes  joint  action  hy  plaintiff  and  another  properly 
raised  hy  plea  in  abatement.  In  an  action  on  a  promissory  note,  the 
question  whether  the  instrument,  set  out  in  the  declaration,  when 
properly  construed,  gives  rise  to  a  cause  of  action  in  favor  of  the 
plaintiff,  and  another  Jointly  or  in  favor  of  the  plaintiff  alone,  is 
properly  raised  by  plea  in  abatement  averring  that  the  promise  was 
made  to  the  plaintiff  and  another  who  is  living  and  not  to  the  plain- 
tiff alone. 

2.  Bills  and  notes,  §  366* — wTiat  issue  of  fact  raised  hy  plea  in 
abatement.  In  an  action  on  a  promissory  note  set  out  in  the  decla- 
ration the  only  issue  of  fact  raised  by  a  plea  in  abatement  averring 
that  the  promises  referred  to  in  the  declaration  were  made  Jointly 
to  the  plaintiff  and  another  who  is  living,  is  whether  such  other 
person  is  living. 

3.  Action,  §  22* — when  one  person  may  not  m^aintain  action 
on  joint  obligation.  On  an  obligation  running  to  two  Jointly  one 
alone  cannot  maintain  an  action  if  both  be  living. 

4.  Bills  and  notes,  §  459* — when  construction  of  instrument  for 
court.  Where  an  instrument  sued  on  is  set  out  in  the  pleadings,  the 
question  of  whether  the  obligation  runs  to  the  plaintiff  or  to  the 
plaintiff  and  another  is  a  question  of  construction  and  not  an  is- 
suable question  of  fact 

6.  Judgment,  fi  132* — when  judgment  of  trial  court  setting  aside 
or  refusing  to  set  aside  judgment  by  default  during  term  not  dis- 
turbed. A  Judgment  of  the  trial  court  in  setting  aside  or  refusing 
to  set  aside,  within  the  term  when  entered,  a  Judgment  entered  on 
defendants'  failure  to  appear  at  the  trial  will  not  be  reversed  unless 
it  appears  that  the  court  has  abused  its  discretion. 

6.  New  trial,  S  81* — what  must  be  shoum  on  motion  to  set  aside 
verdict.  The  general  rule  is  that  where  a  motion  to  set  aside  a  ver- 
dict is  made,  diligence  and  merit  must  be  shown. 


•Se«  niinolfl  Voten  Dlirert,  Vols.  XI  to  XY,  and  Cumulative  Quarterly, 
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7.  Judgment,  §  133* — when  due  diligence  shoton  on  motion  to  set 
aside  judgment  hy  default.  Due  diligence  Is  shown  where  a  motion 
to  set  aside  a  Judgment  entered  on  defendants'  failure  to  appear  at 
date  set  for  trial  Is  made  within  two  days  after  such  entry. 

8.  Judgment,  fi  132* — when  trial  court  does  not  abuse  discretion 
in  refusing  to  set  aside  judgment  by  default  during  term.  No  abuse 
of  discretion  is  shown  in  the  action  of  a  trial  court  in  setting  aside 
a  judgment  for  the  plaintiff  entered  on  defendants'  failure  to  ap- 
pear at  the  date  set  for  trial,  where  it  appears  by  defendants'  affi- 
davit that  they  misunderstood  the  date  for  which  the  hearing  was 
set  and  that  they  have  a  meritorious  defense  to  the  suit. 

9.  Judgment,  §  150* — when  failure  to  dispose  of  plea  in  abate- 
ment ground  for  setting  aside  judgment.  The  existence  of  an  un- 
disposed of  plea  in  abatement  at  the  time  of  entry  of  Judgment  by 
default  Justifies  the  setting  aside  of  such  Judgment. 

10.  Pleading,  |  355* — when  permission  to  withdraw  plea  in 
abatement  and  plead  to  merits  uHthin  discretion  of  court.  Permit- 
ting a  defendant  to  withdraw  his  plea  in  abatement  and  plead  to  the 
merits  after  issues  have  been  made  up  and  the  cause  reached  for 
trial  is  a  matter  within  the  discretion  of  the  court. 

11.  Judgment,  §  168* — when  disposition  of  plea  in  abatement  and 
hearing  on  merits  may  be  had  after  setting  aside  of  judgment  by 
default.  Where  a  Judgment  by  default,  entered  on  a  defendant's 
failure  through  mistake  as  to  the  date  set  to  appear  at  the 
trial,  is  set  aside,  the  plaintiff  may  ask  for  disposition  of  a  plea  in 
abatement  filed,  for  an  immediate  hearing  on  the  merits,  and  im- 
position of  terms  in  the  order  setting  aside  the  Judgment. 

12.  Judgment,  S  168* — when  case  properly  dismissed  for  refusal 
to  proceed  after  denial  of  motion  to  set  aside  order  vacating  judg- 
ment. Where  after  a  judgment  for  the  plaintiff  has  been  set  aside 
and  the  cause  set  for  trial  on  the  merits,  the  plaintiff,  after  denial 
of  a  motion  to  set  aside  the  order  vacating  the  Judgment,  refuses  to 
proceed,  the  suit  is  properly  dismissed. 

On  Rehearing. 

1.  Pi-eading,  S  34* — when  attached  instrument  not  part  of  dec- 
laration. An  instrument  attached  to  but  not  set  out  in  a  declaration 
is  no  part  thereof. 

2.  Abatement  and  revival,  §  21* — when  question  raised  by  plea 
of  abatement  averring  lack  of  necessary  parties  plaintiff  cannot  be 
determined.  Where  a  promissory  note  declared  on  is  attached  to 
but  not  set  out  in  the  declaration,  the  issue  raised  by  a  plea  in 
abatement,  averring  lack  of  necessary  parties  plaintiff  in  that  the 

*See  Illinois  Notof  Dlirestt  Tola.  XI  to  XV,  and  Cmnnlativ  Qiutftorlj,  Mune 
topic  and  section  nombcr. 
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note  is  payable  to  the  plaintiff  and  another  Jointly,  cannot  he  de- 
termined until  the  note  is  formally  offered  in  evidence. 

3.  Abatement  and  revival — when  toithin  discretion  of  court  to 
permit  i4Hthdra%Qal  of  plea  of  abatement  and  pleading  to  merits  he- 
fore  judgment.  It  is  within  the  discretion  of  the  court  to  permit 
the  withdrawal  of  a  plea  in  abatement,  and  plead  to  the  merits  at 
any  time  before  Judgment,  even  after  there  has  been  a  finding  in 
favor  of  the  plaintiff  on  the  issue  raised  by  the  plea. 

4.  Abatement  and  revival — when  discretion  of  court  permittihg 
withdrawal  of  plea  in  abatement  and  pleading  to  merits  not  abused. 
It  is  not  an  abuse  of  discretion  to  permit  a  defendant  to  withdraw  a 
plea  in  abatement  and  plead  to  the  merits  where  he  had  stated  in 
court  at  the  setting  aside  of  a  Judgment  against  him  that  he  would 
make  a  motion  to  that  effect  at  the  time  set  for  trial  if  there  was  any 
doubt  about  the  validity  of  the  plea. 

5.  Judgment,  S  143* — when  affidavit  in  support  of  motion  to  set 
aside  judgment  by  default  sujfficient.  In  support  of  a  motion  to  set 
aside  a  Judgment  entered  on  a  defendant's  failure  to  appear  at  the 
trial,  an  affidavit  which  states  that  the  defendant  has  a  meritorious 
defense,  and  also  the  nature  thereof,  is  sufficient,  though  strictly 
speaking,  such  statement  be  a  conclusion  of  law. 


The  People  of  the  State  of  Illinois,  Defendant  in 
Error,  t.  William  F.  Stine,  Plaintiff  in  Error. 

Oen.  No.  31,048. 

1.  CoNBPiBACT,  S  50* — when  evidence  sufficient  to  sustain  convic- 
tion, EMdence  in  prosecution  for  conspiracy  to  bribe  city  council 
and  for  embezzlement,  examined  and  held  sufficient  to  sustain 
conviction. 

2.  Criminal  law,  $  520* — when  verdict  not  set  aside  on  appeal  as 
against  weight  of  evidence.  Verdict  in  criminal  caae  will  not  be  set 
aside  on  review,  as  against  the  weight  of  evidence,  unless  the  evi- 
dence clearly  gives  rise  to  a  well-founded  doubt  in  regard  to  the 
guilt  of  the  accused. 

3.  Indictment  and  information,  §  48* — when  several  counts  re- 
lating  to  same  transaction  may  be  joined  in  one  indictment.    Where 

*8ee  lUinoif  Notef  Digest,  Vols.  XI  to  XV,  Mid  Cumulmtive  Qnarterlj,  wae 
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several  counts  relate  to  one  general  transaction  they  may  be  Joined 
in  one  indictment  even  though  the  transaction,  if  established  as  laid 
in  one  count,  necessarily  terminated  prior  to  the  time  when  it 
would  have  terminated  if  the  evidence  supported  another  count  • 

4.  Indictment  and  iniobmation,  §  55* — ichen  toithin  discretion  of 
court  to  compel  election  tetween  counts  oi  indictments.  The  right 
of  compelling  an  election  between  counts  of  an  indictment  and  time 
for  the  exercise  of  such  election  lies  in  the  sound  discretion  of  trial 
court. 

5.  IWDicTMENT  AND  iNFOBMATiON,  fi  56* — whcn  refusol  of  court  to 
compel  election  between  counts  of  indictrnent  before  trial  not  errone- 
ous. Refusal  of  trial  court  to  compel,  before  trial,  election  between 
counts  in  an  indictment  charging  conspiracy  to  corrupt,  conspiracy 
to  collect  a  fund  for  political  purposes,  and  others  charging  conspir- 
acy to  defraud,  conspiracy  to  embezzle,  and  embezzlement,  where  ^11 
counts  related  to  one  general  transaction,  Held  not  error. 

6.  Indictment  and  information,  fi  54* — when  motion  to  cornel 
election  between  counts  of  indictment  too  late.  Motion  to  require 
election  between  counts  of  an  Indictment  oomes  too  late  if  not  made 
until  after  verdict. 

7.  Indictment  and  intobmation,  S  56* — when  within  discretion  of 
court  to  refuse  motion  to  compel  election  between  counts  of  indict- 
ment. Where  there  is  ample  evidence  to  sustain  finding  of  guilty 
on  each  of  several  properly  Joined  counts  of  an  indictment,  it  is 
within  discretion  of  trial  court  to  refuse  motion  to  compel  election 
between  such  counts. 

8.  Embezzlement,  S  18* — when  evidence  that  money  embezzled 
collected  for  unlawful  purpose  admissible.  In  a  prosecution  for 
embezzlement,  evidence  that  the  money  embezzled  was  collected 
by  the  defendant  for  an  unlawful  purpose  is  admissible. 

9.  CoNSPiiACY,  S  49* — when  evidence  as  to  refusal  to  return  funds 
collected  for  the  purpose  of  bribery  admissible.  Refusal  of  one  in- 
dicted for  conspiracy  to  bribe  to  return  funds  collected  for  that  pur- 
pose is  admissible  as  tending  to  show  unlawfulness  of  purpose  of 
such  collection. 

10.  Criminal  law,  $  589* — when  admission  of  evidence  under 
proper  and  improper  counts  not  erroneous.  Where,  after  finding  of 
guilty  on  charges  of  both  conspiracy  to  bribe  and  embezzlement,  the 
latter  count  is  dismissed,  the  defendant  cannot,  even  if  the  latter 
count  was  improperly  submitted,  complain  of  admission  of  evidence 
showing  embezzlement  where  such  evidence  was  admissible  also  on 
the  conspiracy  charge. 

11.  Criminal  law,  fi  227* — when  People*s  case  mxty  be  reopened  to 
allow  introduction  of  testim>ony.     After  the  close  of  the  People's 

•Sm  miBoU  NotM  Diirert,  Vols.  XI  to  XV,  and  Ciimiil«tlTe  <)aarC«rl7,  imifte 
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case  and  before  the  opening  of  the  defense,  the  court  may  reopen 
the  People's  case  to  allow  introduction  of  testimony  where  the  delay 
In  introducing  It  was  not  attributable  to  the  People. 

12.  CaiMiNAL  LAW,  §  227* — when  defendant  estopped  to  complain 
that  his  case  was  interrupted  to  allow  introduction  of  testimony  for 
People.  Where  testimony  properly  receivable  after  the  close  of  the 
People's  case  and  before  the  opening  of  the  defense  is  not  received 
at  that  time  because  of  objection  of  the  defendant,  he  cannot  com- 
plain that  later  his  own  testimony  is  interrupted  to  receive  such 
offered  testimony. 

Error  to  the  Criminal  Court  of  Cook  county;  the  Hon.  Chables  A. 
McDonald,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1915.    Affirmed.    Opinion  filed  May  12,  1916. 

Charles  J.  Trainob,  for  plaintiff  in  error. 

Maclay  Hoynb  and  Edwin  J.  Babeb,  for  defendant 
in  error;  Edwabd  E.  Wilson,  of  counsel. 

Mr.  Justice  Goodwin  delivered  the  opinion  of  the 
court. 

Plaintiff  in  error  seeks  to  set  aside  a  judgment  sen- 
tencing him  to  the  penitentiary  for  five  years,  entered 
on  a  general  verdict  finding  him  guilty  of  conspiracy. 
The  case  went  to  the  jury  on  four  counts  charging 
conspiracy  to  bribe  members  of  the  city  council,  one 
count  charging  a  conspiracy  to  obtain  money  by 
threats  and  intimidation,  and  one,  the  eighteenth, 
charging  embezzlement  of  certain  moneys  belonging 
to  one  Lyons  and  delivered  to  defendant  as  bailee.  A 
separate  verdict  was  returned  finding  him  guilty  on 
this  embezzlement  charge,  but  afterwards  the  count 
was  dismissed  out  of  the  indictment.  The  indictment 
originally  consisted  of  twenty-two  counts.  Of  those 
dismissed,  the  sixth  charged  conspiracy  to  defraud  the 
City  of  Chicago  by  bribing  the  aldermen  to  increase 
the  pay  of  patrolmen,  the  seventh,  eighth,  ninth  and 
tenth  a  conspiracy  to  collect  political  assessments  con- 
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trary  to  law,  the  eleventh,  twelfth  and  fourteenth  a 
conspiracy  to  obtain  money  under  false  pretenses  and 
to  cheat  and  defraud,  the  thirteenth  and  fifteenth  a 
conspiracy  to  obtain  money  by  means  of  the  confidence 
game,  the  sixteenth  a  conspiracy  to  embezzle,  while  the 
seventeenth  and  nineteenth  charged  embezzlement,  and 
the  twentieth,  twenty-first  and  twenty-second  charged 
obtaining  money  by  the  use  of  the  confidence  game. 

The  evidence  disclosed  that  the  defendant,  a  patrol- 
man, was  president  of  an  organization  known  as  the 
**  United  Police,  *'  which  embraced  all  ranks  in  the 
police  department,  although  each  rank  constituted  a 
separate  division  with  its  own  committee.  The  patrol- 
men ^s  committee,  of  which  defendant  was  an  honorary 
or  ex  officio  member,  consisted  of  a  representative 
from  each  of  the  forty-five  or  forty-six  police  precincts 
in  the  city.  It  further  appears  that  in  1910,  after  an 
unsuccessful  efiFort  had  been  made  to  secure  from  the 
city  council  an  increase  in  the  salary  of  patrolmen,  a 
meeting  of  the  patrohnen's  committee  was  held  some 
time  in  May  at  which  it  was  decided,  at  the  instigation 
of  defendant,  that  an  attempt  should  be  made  to  col- 
lect $20  from  as  many  as  possible  of  the  4,000  patrol- 
men. For  that  purpose  envelopes  were  distributed 
upon  which  was  printed : 

**  Referendum  Vote — Patrolmen  only.  Questions  4 
and  5 — Pensions.  Place  vote  within  this  carton,  seal 
and  return  to  Patrolmen's  Committee,  not  later  than 
June  15, 1910.  Carefully  note  the  number  of  this  Car- 
ton.^' 

These  envelopes  or  cartons  were  numbered  serially. 
A  committee  of  three,  one  from  each  division  of  the 
city,  was  appointed  to  secure  the  collections.  As  one 
member  died,  the  matter  was  left  to  the  other  two — 
defendant  and  one  Carney.  The  contributions  were 
made  by  putting  $20  in  an  envelope  and  sealing  it.  No 
receipt  was  given,  but  the  name  of  the  patrohnan  was 
apparently  checked  upon  a  list.    When  the  money  was 
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turned  over  to  defendant  and  Carney,  the  envelopes 
were  destroyed.  By  October  a  considerable  sum  of 
money  was  collected,  but  there  is  some  variance  in  the 
evidence  as  to  the  amount.  Defendant  said  it  was 
$25,000,  Carney  said  $36,000,  while  other  testimony 
indicated  that  it  was  $42,000  or  more.  This  money 
was  kept  in  a  safety  deposit  box,  secured  by  the  de- 
fendant under  a  fictitious  name,  until  some  time  in 
October,  when  defendant  and  Carney  divided  it,  and 
each  placed  his  half  in  a  separate  vault.  When,  in 
February  1911,  the  city  council  passed  an  appropria- 
tion bill  which  left  the  salary  of  patrolmen  unchanged, 
the  contributors  to  the  fund,  for  the  first  time,  began 
to  demand  the  return  of  their  money.  Defendant,  who 
had  been  on  a  furlough  for  six  months,  allowed  from 
time  to  time  upon  his  false  statement  that  he  wished  to 
take  treatment  for  catarrh,  dictated  a  letter  at  Spring- 
field, April  5th,  addressed  to  the  superintendent,  of 
police,  submitting  his  resignation,  to  take  effect  April 
15th. 

At  the  last  meeting  of  the  patrolmen's  committee, 
which  was  held  in  May,  1911,  defendant  was  present 
and  stated  he  was  ready  to  return  the  money,  but  must 
know  how  much  each  precinct  had  contributed.  "When 
this  information  was  given,  he  and  Carney  were  to  go 
to  the  vault.    They  left  the  hall,  but  did  not  return. 

Defendant  stated  that  he  resigned  from  the*  policy 
department  to  take  a  position  with  a  sugar  beet  com- 
pany, secured  for  him  by  his  brother-in-law,  and 
worked  in  that  position  about  five  months,  but  not  con- 
tinuously. The  only  evidence  upon  this  subject  was 
his  own  testimony,  which  was  neither  plausible,  con- 
vincing, nor  in  harmony  with  the  fact  that  after  his 
resignation  he  spent  practically  all  of  his  time  on  his 
farm  in  Michigan.  Had  he  actually  been  employed 
by  a  sugar  company,  as  he  testified,  there  would,  no 
doubt,  have  been  ample  corroborating  evidence  of  that 
fact.     He  says  he  took  his  family  to  Kansas  City 
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March  22ncl,  was  in  New  Orleans  April  1st,  Spring- 
field April  2nd ;  that  on  March  15th,  the  men  had  de- 
manded their  money  back;  that  he  had  it  with  him  at 
the  meeting,  but  men  were  demanding  it  who  had  no 
right  to  it.  It  clearly  appears,  however,  that  he  never 
returned  or  accounted  for  any  part  of  the  money  col- 
lected. Testimony  was  offered  on  behalf  of  the  People 
as  to  statements  made  by  defendant  and  his  associates 
at  the  meeting  at  which  the  plan  for  raising  the  money 
was  adopted  and  at  other  times,  which,  if  true,  estab- 
lished it  as  a  fact  that  the  money  was  collected  for  the 
purpose  of  bribing  the  city  council  to  increase  the  pay 
of  patrolmen  from  $1,200  to  $1,400  a  year. 

Prom  the  conduct  of  the  defendant  it  may  fairly  be 
inferred  that  from  the  beginning  it  was  also  his  pur- 
pose to  embezzle  a  portion  or  all  of  the  money  collected 
and  rely  upon  the  incriminating  character  of  the  enter- 
prise as  protection  against  complaints  by  his  asso- 
ciates. 

There  is  also  clear  and  explicit  testimony  tending 
to  show  that  in  many  cases  the  contributions  were  not 
voluntarily  given,  but  were  made  because  of  the  power 
wielded  by  the  committee.  It  further  appears  that 
after  defendant  had  left  the  State,  one  of  the  collect- 
ors, Lyons  by  name,  followed  him  to  Michigan  and 
demanded  the  return  of  the  money  collected  in  his  pre- 
cinct, and  that  defendant  refused  to  surrender  it. 

The  testimony  on  the  part  of  the  prosecution  estab- 
lishing both  the  crimes  of  conspiracy  and  embezzle- 
ment was  direct  and  convincing. 

By  way  of  defense,  defendant  testified  that  changes 
in  the  pension  law  were  being  agitated  in  the  police 
department,  and  that  there  were  a  number  of  questions 
in  regard  to  the  proposed  changes ;  that  he  desired  to 
have  a  referendum  submitted  upon  questions  four  and 
five,  and  prepared  the  envelopes  or  cartons  for  that 
purpose ;  that  this  purpose  was  abandoned,  and  that  the 
envelopes  were  used  to  collect  the  money;  that  the 
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money  was  raised  to  secure  the  passage  of  such  favor- 
able pension  legislation  as  the  patrolmen's  committee 
or  the  patrolmen  might  decide  upon. 

To  explain  the  necessity  for  funds  for  this  purpose, 
when  the  United  Police,  of  which  he  was  president, 
had  several  thousand  dollars  in  its  treasury,  he  said 
that  it  was  not  known  whether  all  ranks  in  the  United 
Police  would  agree  to  such  changes  as  the  patrolmen 
might  desire.  It  was  admitted,  however,  that  at  a 
meeting  of  the  various  ranks  of  the  IJnited  Police  held  * 
in  December,  prior  to  the  convening  of  the  Legisla- 
ture, all  agreed  upon  a  program,  and  that  the  expense 
incurred  in  securing  these  changes  in  the  pension  law 
was  defrayed  out  of  the  treasury  of  the  United  Police. 

Upon  an  examination  of  the  evidence  offered  by  the 
defendant  we  are  unable  to  discover  what  plan  or  idea 
in  regard  to  changes  in  the  pension  law  the  men  re- 
sponsible for  the  collection  of  the  fund  in  question 
had  in  mind,  and  nowhere  in  the  record  does  it  appear 
that  the  patrolmen  as  a  body  ever  declared  themselves 
in  favor  of  any  particular  changes  or  feared  any 
changes  advocated  by  any  one  else,  but,  on  the  con- 
trary, it  appears  from  defendant's  own  testimony  that 
there  were  conflicting  interests  in  the  ranks  of  the 
patrolmen  themselves,  so  far  as  the  matter  of  pensions 
was  concerned.  Nevertheless,  according  to  his  testi- 
mony, a  sufficient  number  were  found  who  were  willing 
to  contribute  enough  to  create  the  fund  in  question, 
and  without  any  definite  information  as  to  what 
changes  in  the  pension  law  it  was  to  be  used  to  secure. 

Defendant's  statement  that  it  was  not  intended  to 
raise  a  fund  of  such  size  as  the  one  in  question,  but 
only  a  fund  of  from  $6,000  to  $7,000  is  not  credible, 
in  the  absence  of  any  effort  to  check  the  continued 
collection  of  the  fund,  although  it  must  have  exceeded 
the  sum  of  $7,000  months  before  the  collection  ceased 
to  be  made ;  but,  on  the  contrary,  the  evidence  discloses 
vigorous  efforts  to  increase  the  fund  after  it  had 
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grown  to  be  several  times  the  size  of  the  f  and  which 
defendant  says  was  intended. 

Defendant's  testimony  that  the  fnnd  was  raised  for 
the  purpose  of  securing  pension  legislation  is  further 
discredited  by  the  fact  that  although  the  United  Police, 
which  had  ample  funds  to  defray  the  necessary  ex- 
penses in  connection  with  such  legislation,  had  agreed 
upon  a  legislative  program  satisfactory  to  the  patrol- 
men as  early  as  December,  there  is  not  one  particle 
of  evidence  that  anybody  suggested  the  return  of  any 
portion  of  the  money  collected,  until  after  the  city 
council,  in  February,  1911,  had  passed  an  appropria- 
tion ordinance  fixing  the  patrolmen's  salaries  for  the 
ensuing  year,  and  the  further  fact  that  thereupon  con- 
tributors began  to  clamor  for  a  return  of  their  money. 

Counsel  for  defendant  contends  that  many  witnesses 
called  by  the  People  testified  that  the  fund  was  not 
raised  for  the  purpose  of  bribing  aldermen.  We  feel 
that  counsel  has  misconceived  the  effect  of  their  testi- 
mony. They  very  definitely  and  positively  *  testified 
that  the  money  was  collected  for  the  purpose  stated, 
but  some  of  them  were  naturally  reluctant  to  say  that 
they  actually  gave  the  $20  with  a  knowledge  that  it  was 
to  be  used  for  the  purpose  of  bribery.  Upon  this 
branch  of  the  case  it  is  sufficient  to  say  that  the  evi- 
dence cannot  be  examined  without  a  conviction  that 
this  money  was  raised  with  the  known  and  declared 
purpose  of  using  it  to  secure  an  increase  in  the  salary 
of  patrolmen  by  corrupting  members  of  the  city  coun- 
cil, and  that  that  purpose  was  well  and  generally 
known,  although  the  evidence  is  clear  that  a  large 
number  who  contributed  did  so  unwillingly  and  as  the 
result  of  coercion. 

The  evidence  of  embezzlement  charged  in  the  eight- 
eenth count,  upon  which  a  verdict  of  guilty  was  also 
returned,  is  equally  clear. 

Upon  the  question  of  the  weight  of  the  evidence  it 
may  be  remarked  that  it  is  not  within  the  province  of 
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this  court  to  set  aside  a  verdict  in  a  criminal  case  un- 
less the  evidence  clearly  gives  rise  to  a  well-founded 
doubt  in  regard  to  the  guilt  of  the  accused  (People  v. 
Crosenheider,  266  HI.  324),  and  we  are  of  the  opinion 
that  no  such  doubt  arises  from  an  examination  of  the 
evidence  in  this  case. 

Counsel  for  defendant  also  contends  that  the  trial 
court  erred  in  refusing  to  quash  the  indictment  or 
compel  the  State's  Attorney  before  the  trial  to  elect 
as  to  whether  he  would  proceed  to  trial  upon  the  counts 
charging  conspiracy  to  corrupt,  conspiracy  to  collect  a 
fund  for  political  purposes,  or  the  counts  charging 
conspiracy  to  defraud,  conspiracy  to  embezzle,  and 
embezzlement.  It  is  apparent,  however,  from  a  read- 
ing of  the  counts  themselves,  that  they  all  relate  to  one 
general  transaction,  and  are  properly  joined  to  meet 
the  various  phases  that  might  be  disclosed  by  the  evi- 
dence. To  illustrate  the  necessity  as  well  as  the  pro- 
priety of  such  a  practice  it  may  be  said  that  while  it 
was  very  clear  from  the  evidence  apparently  in  the 
possession  of  the  People  that  the  transactions  con- 
stituted a  conspiracy,  it  might  not  have  been  known 
at  the  outset  whether  the  sum  raised  was  intended  to 
be  used  for  the  purpose  of  bribing  members  of  the  city 
council,  or  to  intimidate  them  by  threats  to  use  the 
funds  in  support  of  opposing  candidates,  or  whether 
it  might  not  appear  that  from  the  beginning  it  was 
the  intention  of  the  defendant  to  collect  a  fund  under 
the  pretense  that  it  was  to  be  used  for  the  purpose  of 
influencing  the  city  council,  and  then  to  take  advantage 
of  the  incriminating  character  of  the  transaction  to 
protect  him  in  embezzling  it.  The  practice  complained 
of  is  fully  supported  by  the  authorities. 

The  fact  that  the  transaction,  if  established  as  laid 
in  one  count  of  the  indictment,  necessarily  terminated 
at  a  point  in  time  prior  to  the  time  when  it  would  have 
terminated  if  the  evidence  supported  some  other  count 
in  the  indictment,  is  quite  immaterial.    In  People  v. 
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Dougherty,  246  111.  458,  an  indictment  was  suppoi4ed 
which  charged  in  one  count  the  forging  of  an  instru- 
ment, and  in  another  the  passing  of  the  instrument 
so  forged.  In  that  case  the  court  said  that:  **Even 
if  it  were  not  apparent  upon  the  face  of  each  of  these 
indictments  that  the  several  counts  relate  to  the  same 
transaction,  in  the  absence  of  anything  to  show  the 
contrary  it  would  be  presumed  that  the  charges  con- 
tained in  each  count  related  to  the  same  transaction. ' ' 
(See  also,  West  v.  People,  137  111.  189.) 

The  right  of  compeUing  an  election  is,  morever,  in 
the  sound  discretion  of  the  court,  and,  if  proper  at  all, 
the  time  when  it  should  be  re'quired  must  be  left  to 
the  discretion  of  the  presiding  judge.  {Schintz  v. 
People,  178  111.  320.)  In  view  of  what  has  been  said, 
it  is  very  clear  that  the  court,  in  refusing  to  require 
an  election  before  the  trial,  did  not  err. 

Counsel  for  defendant  insists,  however,  that  at  the 
close  of  all  the  evidence  the  court  should  have  required 
the  People  to  elect  whether  they  would  proceed  under 
the  five  remaining  counts  charging  conspiracy,  or  the 
count  charging  embezzlement.  It  is  a  complete  an- 
swer to  this  to  say  that  while  counsel  for  defendant 
submitted  seven  distinct  motions  at  the  dose  of  all  the 
evidence,  he  did  not  submit  or  make  any  motion  to 
require  an  election  until  the  matter  came  on  for  hear- 
ing on  a  motion  for  a  new  trial,  at  which  time  he  pre- 
sented a  motion  in  writing  and  asked  that  it  be  con- 
sidered filed  nunc  pro  tu/nc  as  of  the  date  of  the  trial. 
He  did  call  the  matter  to  the  attention  of  the  court, 
but  did  not  ask  for  an  election.  A  portion  of  the  rec- 
ord abstracted  is  as  follows: 

Mr.  Trainer :  ' '  Then  comes  the  question  of  embez- 
zlement under  the  eighteenth  count  as  below.  You 
(addressing  the  court)  said  the  other  day  if  nothing 
further  developed  to  renew  the  motion. 

* '  Now  certainly  nothing  has  developed  that  strength- 
ens the  State's  position  in  that  regard.  The  question 
cannot  be  raised  in  the  first  instance  of  bribing  the  city 
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councUy  and  at  the  same  time  of  embezzling  from  the 
mea'' 

Mr.  Malato:    **Now,  if  the  court  please,  we  are  go-  - 
irig  to  ask  the  court  to  rule  in  favor  of  the  defendant 
on  the  proposition  of  embezzlement,  leaving  only  con- 
spiracy to  bribe  the  city  council. 

The  Court :  *  *  What  about  the  question  of  embezzle- 
ment T  Don't  you  think  there  is  evidence  supporting 
the  charge  of  embezzlements 

Mr.  Malato:    *' There  is,  but — '* 

The  Court :  ''If  you  wish  to  nolle  as  to  that  I  won't 
take  any  responsibility." 

The  record  itself  discloses  that  thereupon  Mr.  Mal- 
ato asked: 

''What  is  the  motion  of  counsel  at  this  timet" 

The  Court:  "He  has  first  asked  that  the  court  dis- 
miss as  to  the  first  five  counts  in  the  indictment.  Is 
that  correct  T" 

Mr.  Trainer:    "That  is  correct,  your  Honor." 

The  Court:  "And  those  are  the  ones  that  charge 
conspiracy  to  bribe  the  city  council,  a  conspiracy  to 
obtain  money,  for  the  purpose  of  obtaining  money,  is 
that  in  substance  what  they  charge!" 

Mr.  Trainor:    "Well,  I  suppose  so." 

The  Court:  "What  has  the  State  to  say  about 
that!" 

Mr.  Malato:    "About  conspiracy T" 

The  Court:  "To  obtain  money  to  bribe  the  city 
council. ' ' 

Mr.  Malato:  "There  is  ample  evidence,  not  only, 
Nelligan,  Blanchard  and  other  witnesses." 

The  Court:  "The  motion  to  dismiss  as  to  the  first 
five  counts  will  be  overruled." 

Mr.  Trainor:    "Exception." 

Then  followed  these  seven  written  motions  asking 
the  court  to  direct  a  verdict  on  each  of  the  six  counts, 
and  a  separate  motion  to  find  defendant  not  guilty  on 
the  eighteenth  count  charging  embezzlement,  on  the 
ground  of  a  fatal  variance  between  the  material  allega- 
tions and  the  evidence.  The  State's  Attorney  definite- 
ly asked  counsel  for  defendant  to  make  his  motion, 
and  as  the  latter  failed  to  make  any  motion  asking  an 
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election,  he  waived  his  right  to  have  an  election  made 
if  any  such  right  existed. 

Bnt  we  are  further  of  the  opinion  that  had  a  motion 
asking  an  election  been  properly  presented  at  that 
time,  it  was  still  within  the  discretion  of  the  court  to 
refuse  to  allow  it,  for  there  was  ample  evidence  to 
sustain  a  finding  by  the  jury  that  defendant  was  guilty 
of  the  conspiracy  charges  and  a  finding  that  he  was 
guilty  of  the  embezzlement  charge.  It  was  possible 
that  if  the  court  required  an  election,  there  might  be 
withdrawn  from  the  jury  the  very  count  charging  the 
offense  of  which  the  jury  might  be  convinced  that  he 
was  guilty.  The  propriety  of  the  action  of  the  court 
in  submitting  the  case  to  the  jury  on  all  six  counts  is 
fully  sustained  by  the  authorities  already  cited.  More- 
over, were  an  "flection  technically  proper,  the  defend- 
ant was  not  harmed  by  submitting  the  case  to  the  jury 
on  both  charges.  The  complaint  of  the  defendant  is 
that  by  trying  the  case  upon  the  counts  charging  em- 
bezzlement and  the  operation  of  the  confidence  game, 
there  was  admitted  into  the  record  evidence  that  would 
not  properly  have  been  admitted  under  the  conspiracy 
counts,  and  that  by  submitting  the  case  to  the  jury 
upon  the  embezzlement  count  as  well  as  the  conspiracy 
counts,  there  was  retained  in  the  record  prejudicial 
evidence  not  properly  admissible  in  support  of  the 
former.  There  is  a  short  and,  we  think,  conclusive 
answer  to  this  contention.  It  is  clear  that  in  support 
of  the  charge  of  embezzlement  the  People  had  the 
right  to  offer  in  evidence,  every  circumstance  connected 
with  the  process  by  which  the  money  came  into  the 
defendant's  hands,  for  the  purpose  of  determining 
whether  the  action  of  the  defendant  in  retaining  it  con- 
stituted embezzlement  or  not,  and  also  for  the  purpose 
of  corroborating  the  direct  testimony  of  the  complain- 
ing witnesses,  for  men  do  not,  in  the  usual  course  of 
things,  boldly  and  defiantly  embezzle  money  coming 
into  their  hands  for  a  lawful  purpose  especially  where 
the  embezzlement  would  be  known  to  hundreds  of  men, 
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and,  consequently,  evidence  tending  to  show  that  the 
money  was  held  in  snch  circumstances  as  to  give  the 
defendant  some  immunity  against  prosecution,  was 
material  in  that  it  tended  to  show  the  probability  of 
the  testimony  establishing  embezzlement.  On  the 
other  hand,  the  conduct  of  the  defendant  in  refusing 
to  return  any  part  of  the  funds  in  his  hands  directly 
corroborated  the  testimony  in  regard  to  the  purpose 
for  which  it  was  collected.  The  very  fact  that  he 
pocketed  thousands  of  dollars  belonging  to  others 
tends  to  show  that  the  money  had  been  collected  in 
such  incriminating  circumstances  as  to  insure  the  de> 
f endant,  in  some  measure  at  least,  against  prosecution, 
and,  therefore,  this  evidence  in  regard  to  his  retention 
of  the  money  after  the  purpose  of  the  conspiracy  had 
failed,  tends  to  support  the  direct  testimony  offered 
in  regard  to  the  unlawful  purpose  for  which  it  was 
collected,  and  would  have  been  properly  admissible 
even  though  the  case  had  gone  to  trial  upon  the  first 
five  counts  of  the  indictment  alone.  The  bare  fac+ 
that  a  verdict  was  returned  on  the  embezzlement 
charge  did  not  harm  defendant  as  no  judgment  was 
entered  on  it. 

Counsel  for  defendant  also  contends  that  the  de- 
fendant's rights  were  prejudiced  by  the  action  of  the 
court  in  calling  the  witness  Carney  and  interrupting 
the  defendant's  own  testimony  to  permit  him  to  testify. 
Carney  had  been  called  by  the  court  while  the  People's 
case  was  being  put  in,  and,  upon  his  refusal  to  answer 
questions,  was  committed  for  contempt.  Before  the 
defendant  went  on  the  stand,  Carney  indicated  to  the 
court  that  he  was  willing  to  testify,  but  when  called, 
defendant's  counsel  objected  on  the  ground  that  the 
People 's  case  had  been  closed.  We  think  it  was  proper 
for  the  court  to  allow,  and  that  it  should  have  allowed 
the  People's  case  to  be  reopened  at  that  time  for  the 
purpose  of  receiving  the  testimony  of  the  witness  Car- 
ney, since  the  delay  was  in  no  way  attributable  to  the 
People.     The  fact  that  Carney's  testimony  was  not 
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heard  nntil  after  the  defendant  went  upon  the  stand 
was  due  entirely  to  the  action  of  defendant's  counsel 
in  objecting  to  it  when  Carney  was  first  recalled,  and 
he  is,  therefore,  not  in  a  position  to  complain.  We  are, 
however,  of  the  opinion  that  the  action  of  the  court 
in  receiving  the  testimony  of  Carney  at  the  time  when 
it  was  received,  was,  in  any  view  of  the  matter,  within 
the  sound  discretion  of  the  court. 

As  we  find  no  reversible  error  in  the  record,  the 
judgment  of  the  trial  court  must  be  affirmed. 

Affirmed. 


Emma  T.  Hulbert,  Defendant  In  Error,  t,  Charles 
Blehter,  Impleaded  with  J.  E.  Wells,  Plaintiffs  in 
Error. 

Gen.  No.  21,067.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Frank  H. 
Graham,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court  at 
the  March  term,  1915.  Reversed  and  remanded.  Opinion  filed  May 
12,  1916. 

Statement  of  the  Case. 

Action  for  rent,  attorney's  fees  and  forcible  de- 
tainer by  Emma  T.  Hulbert,  plaintiff,  against  Charles 
Richter,  impleaded  with  J.  E.  Wells,  defendants.  To 
reverse  a  judgment  for  plaintiff,  defendants  sued  out 
a  writ  of  error. 

Plaintiff  brought  suit  August  28,  1914,  for  attor- 
ney's fees,  rent  for  the  months  of  July  and  August, 
and  for  possession  of  certain  real  estate.  It  appeared 
that  upon  the  institution  of  the  suit,  and  before  the 
September  rent  accrued,  the  premises  were  vacated  by 
the  defendants ;  that  there  had  been  deposited  with  the 
plaintiff  the  sum  of  thirty-five  dollars  to  secure  the 
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payment  of  the  last  month's  rent  named  in  the  lease 
which  contained  a  stipulation  for  attorney's  fees  on 
confession  of  judgment.  The  court  allowed  the  thirty- 
five  dollars  as  part  payment  of  the  rent  due,  but  en- 
tered judgment  for  the  August  rent,  eleven  days  of  the 
September  rent,  and  twenty  dollars  attorney's  fees. 

Veirs  &  McClurb,  for  plaintiffs  in  error. 
No  appearance  for  defendant  in  error. 

Mr.  Justice  Goodwin  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.      FOBCIBUE   ENTBT    AND    DETAINER,    S    99* — When    depOM   pTOptrly 

allowed  as  part  payment  of  rent.  In  action  for  rent  and  forcible 
detainer,  money  deposited  to  secure  payment  of  rent  Is  properly 
allowed  as  part  payment  of  rent  due. 

2.  Forcible  entby  and  detainer,  i  99* — what  rent  cannot  be  re- 
covered. Rent  becoming  due  after  institution  of  action  for  rent  and 
forcible  detainer  cannot  be  recovered. 

3.  Forcible  entry  and  detainer,  S  99* — when  attomey*s  fees  not 
recoverable.  In  absence  of  stipulation  in  lease  therefor  except  on 
confession  of  judgment,  attomey^s  fees  cannot  be  recovered  in 
action  for  rent  and  forcible  detainer. 

4.  Municipal  Court  op  Chicago,  §  13a* — when  lease  competent 
evidence  under  statement  of  claim.  In  action  in  the  Municipal 
Court  of  Chicago  for  rent  and  forcible  detainer,  a  lease  is  competent 
evidence  under  a  statement  of  claim  which  fully  apprises  the  de- 
fendant of  the  nature  of  the  claim  though  such  lease  Is  not 
referred  to  in  the  statement 

5.  Appeal  and  error,  §  1802* — when  cause  reversed  on  appeal  of 
one  of  two  codefendants  remanded.  Where  a  cause  is  reversed  on  ap- 
peal of  one  of  two  codefendants,  It  must  be  remanded  though  the 
sum  for  which  the  plaintifT  is  entitled  to  judgment  definitely  appears 
from  the  evidence. 

■ 

•See  nilnols  Notes  Divert,  Vols.  XI  to  XV,  and  Cumulative  Qoartorly,  h^ 
topic  and  section  number. 
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Emma  Behrle,  Defendant  In  Error,  t.  Henry  Hnst, 

Plaintiff  In  Error. 

Oen.  No.  21,094.    (Not  to  be  reported  In  full.) 

E^rror  to  the  Municipal  Court  of  Chicago;  the  Hon.  Charles  A. 
l^iLLiAKS,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
&t  the  March  term,  1915.    Affirmed.    Opinion  filed  May  12,  1916. 

Statement  of  the  Case. 

Action  by  Emma  Behrle,  plaintiff,  against  Henry 
Hust,  defendant,  for  damages  for  personal  injuries. 
To  reverse  judgment  for  one  hundred  dollars  rendered 
against  him,  defendant  sued  out  a  writ  of  error. 

The  evidence  disclosed  that  while  plaintiff  was  pass- 
ing by  the  place  of  business  of  defendant  she  was  bitten 
by  a  dog  belonging  to  the  latter.  It  is  admitted  that 
the  defendant  had  no  knowledge  of  any  vicious  or  mis- 
chievous propensities  of  the  dog  previous  to  the  attack 
in  question;  that  there  was  a  veilid  city  ordinance  in 
force  providing  that,  **No  person  shall  cause  or  permit 
any  dog  owned  or  kept  by  him  to  run  at  large  on  any 
street,  alley,  or  other  public  place  within  the  city,  at 
any  time,  unless  such  dog  shall  be  securely  muzzled  so 
as  to  effectually  prevent  it  from  biting  any  person  or 
animal,''  and  that  the  ordinance  also  provided  a 
penalty. 

Charles  S.  Wharton,  for  plaintiff  in  error ;  Benja- 
min Samuels,  of  counsel. 

Farrell  &  Thompson,  for  defendant  in  error ;  Hope 
Thompson,  of  counsel. 

Mr.  Justice  Goodwin  delivered  the  opinion  of  the 
court. 
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Abstract  of  the  Decision. 

1.  Animals,  §  15* — when  owner  liahle  far  personal  injuries  in- 
flicted by.  An  owner  having  knowledge  of  the  mischievous  propensi- 
ties of  an  animal,  of  a  kind  not  naturally  vicious,  is  liable  for 
personal  injuries  caused  by  such  animal  acting  in  accord  with  such 
propensities. 

2.  Animals,  $  15* — what  liaMlity  of  owner  of  animal  known  to 
l>e  of  mischievous  propensities  hosed  upon.  Liability  of  owner  of 
an  animal  of  known  mischievous  propensities,  for  injuries  caused 
by  it,  is  not  based  on  negligence  but  on  the  fact  that  he  continued 
to  own  an  animal  known  by  him  to  be  dangerous. 

3.  Negligence,  S  8* — when  failure  to  obey  ordinance  gives  rise  to 

m 

action.    Damages  resulting  from  failure  to  comply  with  the  terms 
of  an  ordinance  give  rise  to  an  action. 

4.  Animals,  S  14* — when  owner  of  illegally  unmuzzled  dog  liable 
for  injuries  to  person  of  another.  The  owner  of  a  dog  is  liable  for 
damages  to  one  bitten  by  it  where  such  injury  is  the  proximate  re- 
sult of  allowing  the  dog  on  the  street  without  being  muzzled,  in 
accordance  with  the  provision  of  an  ordinance. 


Ed.  Lewis,  Defendant  in  Error,  t.  Chicago  &  North- 
western Railway  Company,  Plaintilf  in  Error. 

Gen.  No.  21,102. 

1.  Carbiebs,  S  242* — when  stipulation  in  hill  of  lading  limiting 
liability  to  declared  value  not  bar  to  recovery.  Provision  in  bill  of 
lading  that  in  case  of  loss  or  injury  to  shipment  of  live  stock  the 
liability  of  the  carrier  shall  not  exceed  the  valuation  of  shipment 
stated  in  the  bill  of  lading  simply  limits  the  liability  of  the  carrier 
to  the  amount  of  such  valuation  and  permits  recovery  even  where 
the  goods  in  their  damaged  condition  exceed  In  value  the  valuation 
stated  in  the  bill  of  lading. 

2.  Carbiebs,  §  234* — when  carrier  relieved  from  liability  for  de- 
lay in  shipment  of  cattle  caused  by  congested  traffic.  To  relieve  a 
carrier  from  liability  for  delay  in  delivering  shipment  of  cattle 
caused  by  congested  traffic,  it  is  not  sufficient  that  the  particular 
degree  of  congestion  which  occurred  was  not  foreseeable,  but  it  must 

•8e«  Illinois  Notes  DIsett,  Vols.  XI  to  XV,  and  Camalative  Qiuurterly,  same 
topic  and  section  nnmber. 
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farther  appear  that  the  carrier  could  not  reasonably  have  foreseen 
the  danger  of  a  degree  of  congestion  sufficient  to  cause  such  delay. 
3.  Appeal  and  ebbob,  8  1414* — when  judgment  not  disturbed  as 
against  manifest  weight  of  evidence.  Where  after  careful  examina- 
tion of  the  evidence  the  reviewing  court  is  unable  to  say  the  Judg- 
ment is  contrary  to  the  manifest  weight  of  the  evidence.  Judgment 
will  be  affirmed. 

Eirror  to  the  Municipal  Court  of  Chicago;  the  Hon.  Hosea  W. 
Wells,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1916.    Affirmed.    Opinion  filed  May  12,  1916. 

Charles  A.  Vilas  and  Ira  C.  Belden,  for  plaintiff  in 
error;  William  G.  Whbbleb,  of  counsel. 

Fttlton,  Gabey  &  Dbutsghman^  for  defendant  in 
error. 

Mb.  Justice  Goodwin  delivered  the  opinion  of  the 
court. 

This  writ  of  error  is  sued  out  to  reverse  a  judgment 
obtained  by  the  defendant  in  error  for  damages  al- 
leged to  have  been  the  result  of  delay  in  transporting 
a  shipment  of  cattle  from  Anoka,  Nebraska,  to  Chi- 
cago. Plaintiff  below  loaded  his  cattle  about  ten  o  *clock 
Friday  morning,  the  shipment  arrived  in  the  Missouri 
River  Valley  at  ten  o  'clock  the  following  morning,  and 
according  to  plaintiff's  contention,  should  have  gone 
forward  at  nine  o'clock  that  evening;  they  did  not, 
however,  go  forward  until  four  hours  later.  As  the 
result  of  this  delay  the  stock  did  not  arrive  in  Chicago 
until  between  five  and  six  o'clock  Monday  morning, 
and  it  was  not  possible  to  get  them  to  the  yards  until 
some  time  in  the  afternoon,  too  late  for  sale. 

We  think  the  evidence  amply  sustains  the  finding  of 
the  court  that  this  fact  resulted  in  a  loss  to  the  plaintiff 
of  $148.56,  which  is  the  amount  of  the  judgment.  The 
plaintiff  in  error,  however,  contends  that  the  plaintiff 

•8e«  nilnols  Notes  Diffest,  Vol*.  XI  U  XV,  and  CumulAtlTc  Qiutftoriy,  tame 
topic  and  ffCtion  number. 
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below  is  not  entitled  to  recover  because  of  the  follow- 
ing provisions  in  the  biU  of  lading: 

'*  Liability  limited  to  the  declared  valuation  by  ship- 
pers, which  must  be  inserted  in  this  Live  Stock  con- 
tract in  the  space  provided  below.    The  rates  on  Live 

Stock  are  based  on  the  following  valuations : 

•  ••••••• 

*  *  It  is  understood  by  the  shipper  that  all  said  tariff 
rates  are  based  in  part  upon  the  value  of  the  animals 
shipped  and  that  if  the  animals  are  of  greater  value 
than  that  printed  above  a  higher  rate  will  be  charged, 
and  unless  shipper  has  declared  the  value  of  the  ani- 
mals to  exceed  the  values  printed  above,  then  it  is 
understood  that  he  hereby  declares  and  it  is  agreed 
that  the  value  of  the  animals  shipped  does  not  exceed 

of  their  kind,  per  head  the  above  printed  valuation. 

•  ••••••• 

'*And  it  is  agreed  between  the  owner  and  the  ship- 
per and  the  Chicago  &  North  Western  Railway  Com- 
pany that  if  injury  results  to  said  animals  from  any 
negligence  on  the  part  of  said  Railway  Company,  the 
valuation  thereof  shall  in  no  case  exceed  the  valuation 
above  named,  and  the  liability  of  said  Railway  Com- 
pany shall  not  exceed  said  valuation.'' 

As  the  evidence  shows  that  notwithstanding  the  ac- 
tual damage  to  the  cattle  in  question,  they  brought  a 
sum  in  excess  of  the  valuation  stated  in  the  bill  of 
lading,  the  defendant  contends  that  the  terms  of  the 
bill  of  lading  preclude  any  recovery.  In  our  opinion 
this  contention  cannot  be  sustained.  This  court  has 
decided  in  Christensen  v.  Chicago,  M.  S  St.  P.  Ry.  Co., 
194  111.  App.  562,  that  the  sole  effect  of  provisions  in 
a  bill  of  lading  similar  to  the  one  in  the  case  at  bar  is 
to  limit  the  liability  of  the  carrier  to  the  amounts 
named,  and  permits  a  recovery  in  a  case  where  the 
goods  in  their  damaged  condition  still  exceeded  in 
value  the  amount  stated  in  the  bill  of  lading.  We  are 
in  entire  accord  with  this  ruling. 

Defendant  further  contends  that  the  proximate 
cause  of  the  failure  to  get  plaintiff's  cattle  to  market 
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in  time  for  sale  Monday  was  an  unexpectedly  con- 
gested condition  of  the  stock  lines,  and  not  its  delay 
of  four  hours  in  transit.  The  evidence  is  clear  that 
plaintiff  loaded  and  shipped  his  cattle  early  enough 
to  insure,  by  an  ample  margin,  their  timely  arrival  at 
the  stock  yards  in  Chicago,  but  that  defendant  of  its 
own  volition  delayed  the  shipment  four  hours  en  route, 
and  that  but  for  this  delay  the  cattle  would  have  been 
in  time  for  the  Monday  market.  Counsel  asks  us  to 
say  that  the  evidence  shows  that  this  congestion  was 
unforeseeable.  Testimony  offered  in  its  behalf,  how- 
ever, showed  that  such,  and  even  greater,  congestion 
had  occurred  before,  and,  it  might  easily  be  inferred, 
was  liable  to  occur  again;  moreover,  if  it  were  to  be 
assumed  that  the  particular  degree  of  congestion 
which  occurred  was  not  foreseeable,  that  would  not  be 
sufficient,  unless  it  further  appeared  that  defendant 
could  not  reasonably  have  foreseen  the  danger  of  a 
degree  of  congestion  sufficient  to  imperil  the  market- 
ing of  plaintiff's  cattle.  In  other  words,  it  might  well 
be  that  even  if  the  extent  of  the  congestion  on  the 
morning  in  question  could  not  have  been  foreseen, 
nevertheless,  it  might  be  that  the  defendant  could  have 
foreseen  the  danger  of  a  degree  of  congestion  sufficient 
to  make  the  marketing  of  the  cattle  uncertain.  It  was 
not  at  all  a  question  of  whether  there  probably  would 
or  would  not  be  congestion  sufficient  to  imperil  the  mar- 
keting of  the  cattle,  but  whether  the  danger  of  such  a 
degree  of  congestion  was  reasonably  foreseeable.  The 
jury  were  fully  and,  we  think,  properly  instructed  upon 
the  question  of  negligence,  unreasonable  delay,  and 
proximate  cause,  and  by  its  verdict  has,  therefore, 
necessarily  found  these  questions  adversely  to  the  de- 
fendant. After  a  careful  examination  of  the  evidence, 
we  are  unable  to  say  that  its  conclusions  are  contrary 
to  the  manifest  weight  of  the. evidence.  The  judgment 
will  be  affirmed. 

Affirmed. 
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GraczykowBki  v.  Wysocki,  199  111.  App.  442. 


W.  Oraczykowski,  trading  as  DItIsIoii  Street  Iron 
Works,  Defendant  In  Error,  y.  Wanda  Wysoeki, 
Plaintiff  in  Error. 

Oen.  No.  21,113.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Edwabo  T. 
Wade,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court  at 
the  March  term,  1915.    Affirmed.    Opinion  filed  May  12,  1916. 

Statement  of  the  Case. 

Action  by  W.  Qraczykowski,  trading  as  Division 
Street  Iron  Works,  plaintiff,  against  Wanda  Wysocki, 
defendant,  for  labor  and  material  furnished.  To  re- 
verse a  judgment  against  her,  the  defendant  sued  out 
a  writ  of  error. 

The  plaintiff  testified  that  the  work  and  labor  were 
furnished  under  a  contract  with  the  defendant,  by 
which  she  agreed  to  pay  him  eighty-five  dollars  for 
the  work  and  materials.  He  was  corroborated  by  a 
witness  who  testified  that  he  was  present  when  the 
agreement  was  made.  This  testimony  was  directly 
contradicted  by  the  defendant.  Defendant  claimed 
that  plaintiff  did  not  establish  his  case  by  a  prepon- 
derance of  the  evidence,  and  that  defendant's  testi- 
mony was  supported  by  the  fact  that  she  had  made  a 
general  contract  including  the  iron  work  in  question 
prior  to  the  alleged  agreement  upon  which  the  suit  was 
brought.  Plaintiff's  case  did  not  rest  upon  his  state- 
ment alone,  but  was  corroborated.  Defendant  offered 
evidence  to  show  that  the  work  and  labor  were  worth 
much  less  than  the  alleged  contract  price. 

Caswell  &  Hbaly,  for  plaintiff  in  error. 

Wiley  &  Mack,  for  defendant  in  error. 
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Mr.  Justice  Goodwin  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Ijvidencb,  I  475* — what  constitutes  preponderance.  A  finding 
based  on  corroborated  testimony  of  one  party  will  not  be  reversed  as 
not  supported  by  preponderance  of  the  evidence  where  contradicted 
by  uncorroborated  testimony  of  the  other  party. 

2.      BXJILDINQ    AND   CONBTBUOTION    C0NTSA0T8,    |    98* — WhCn   CVidCnce 

as  to  actual  value  of  labor  and  materials  furnished  immaterial.  In 
action  on  special  contract  for  labor  and  material  furnished  for  an 
agreed  amount,  evidence  of  what  such  labor  and  material  were 
actually  worth  Is  Immaterial 


Tirgil  B.  Mays,  Plalntiif  in  Error,  t.  Wells  Fargo  & 

Company,  Defendant  In  Error. 

Gen.  No.  21,142.    (Not  to  be  reported  In  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  Coubt- 
NET,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court  at  the 
March  term,  1915.  AfDrmed.  Opinion  filed  May  12,  1916.  Rehear- 
ing denied  May  24,  1916. 


Statement  of  the  Case. 

Action  by  Virgil  B.  Mays,  plaintiff,  against  Wells 
Fargo  &  Company,  a  corporation,  defendant,  to  re- 
cover damages  for  unauthorized  delivery  of  express 
shipment.  To  reverse  a  judgment  for  defendant, 
plaintiff  prosecutes  a  writ  of  error. 

Plaintiff's  claim  was  for  the  loss  of  an  express  ship- 
ment made  February  9,  1911,  consigned  to  his  own  or- 
der at  Harris,  Missouri.    The  statement  of  claim  set 

•See  lUlnoiii  NotM  Digest,  Vols.  XI  to  XV,  and  CumuUtive  Quarterly,  same 
topic  and  Mctlon  number. 
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forth  the  shipment  and  a  wrongful  and  unauthorized 
delivery  of  the  goods  to  some  one  not  entitled  to  re- 
ceive them.  Defendant  denied  that  the  delivery  was 
unauthorized,  and  further  set  out  that  said  shipment 
was  made  under  a  contract  in  part  as  follows : 

'*In  no  event  shall  the  company  be  liable  for  any 
loss,  damage  or  delay  unless  written  claim  therefor 
shall  be  presented  to  it  within  90  days  of  the  date  of 
such  loss,  damage  or  delay,  and  any  suit  or  suits  for 
or  on  account  of  such  loss,  damage  or  delay  shall  be 
brought  within  one  year  from  the  date  hereof,  or 
be  forfeited,  any  statute  of  limitations  to  the  contrary 
notwithstanding. ' ' 

Defendant  further  stated  that  no  claim  was  made 
within  the  ninety  days,  and  no  suit  was  brought  within 
the  year. 

The  court  found  that  the  defendant  negligently 
made  an  unauthorized  delivery,  but  further  found  that 
the  plaintiff  failed  to  comply  with  the  terms  of  the  bill 
of  lading,  and,  therefore,  could  not  recover. 

Winston  &  Lowy,  for  plaintiff  in  error. 

Holt,  Cutting  &  Sidlby,  for  defendant  in  error; 
J.  D.  DicKEESON,  of  counsel. 

Mb.  Justice  Goodwin  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Cabbiebs,  S  162* — when  jyroviaions  in  hill  of  lading  as  to  no- 
tice  of  claim  and  commencement  of  suit  valid,  A  proyislon  in  a 
bill  of  lading  that  the  carrier  Bhall  not  be  liable  for  loss,  damage  or 
delay  unless  written  claim  therefor  Is  made  within  ninety  days  of 
such  loss,  damage  or  delay,  and  suit  commenced  within  one  year 
therefrom,  is  binding  on  shipper  and  failure  to  comply  therewith 
precludes  recovery  for  unauthorized  delivery. 

2.  Cabbiebs,  I  171a* — when  j^rovisiona  in  Mil  of  lading  as  to  no- 

*See  niinois  Notes  Dlirest,  Vols.  XI  to  XV,  and  CumulAtiTe  Qnarterly,  same 
topic  and  Mctlon  number. 
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tice  of  claim  and  commencement  of  suit  preclude  recovery  for 
unauthorized  delivery.  A  proyision  in  a  shipping  contract  that 
claim  for  loss,  damage  or  delay  must  be  made  within  a  certain  time 
after  such  loss,  damage  or  delay,  and  suit  brought  within  a  certain 
time,  precludes  a  recovery  for  unauthorized  delivery  though  the 
action  be  in  trover. 

3.  Conflict  of  laws,  §  21* — what  law  governs  in  action  for  dam^ 
ages  for  injury  to  interstate  shipment.  The  decisions  of  the  United 
States  Supreme  Court  are  the  law  of  the  case  where  liability  under 
a  contract  for  interstate  shipment  is  In  issue. 


The  People  of  the  State  of  Illinois,  Defendant  in 
Error,  v.  Frank  Wolf,  Plaintiff  in  Error. 

Gen.  No.  21,819.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  R.  New- 
comer, Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1915.    Affirmed.    Opinion  filed  May  12,  1916. 

Statement  of  the  Case. 

Prosecution  by  the  People  of  the  State  of  Illinois, 
plaintiflf,  against  Frank  Wolf,  defendant,  for  the  of- 
fense of  being  a  vagabond.  To  reverse  a  judgment 
adjudging  him  guilty  and  sentencing  him  to  three 
months  in  the  House  of  Correction,  and  that  the  Peo- 
ple recover  the  costs,  the  defendant  prosecutes  a  writ 
of  error. 

The  information  charged  that  the  defendant,  *' here- 
tofore, to  wit,  on  the  3rd  day  of  May,  A.  D.  1914,  at 
the  City  of  Chicago,  aforesaid,  is  known  to  be  a  thief, 
burglar  or  pickpocket,  having  no  lawful  means  of  sup- 
port, and  was  habitually  found  prowling  around  steam- 
boat landings,  railroad  depots,  banking  institutions, 

•Hee  niinoln  Not««  Dlffest,  Vols.  XI  to  XY,  and  CmniilatlTe  Quarterly,  Mune 
topic  and  Mction  number. 
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places  of  amusement,  auction  rooms,  stores,  shops  or 
crowded  thoroughfares,  cars  or  omnibuses,  or  at  any 
pubUc  gatherings  or  assemblies,  or  lounging  about 
court  rooms,  private  dwelling  houses  or  outhouses,  or 
found  in  houses  of  ill-fame,  gambling  houses  or  tip- 
pling shops,"  etc. 

Ebbstbin  &  Maoaulat,  for  plaintiff  in  error. 

Maclay  Hoynb,  for  defendant  in  error;  Edwabd  E. 
Wilson,  of  counsel. 

Mb.  Justice  Goodwin  delivered  the  opinion  of  the 
court. 

Abstraet  of  the  Beelslon. 

1.  Vaosaitct — when  information  sufficient  Conviction  of  of- 
fense of  being  a  vagabond,  sustained  though  information  in  charg- 
ing that  defendant  was  known  to  be  a  thief,  burglar  or  pickpocket, 
did  not  state  whether  such  knowledge  came  "by  his  own  confession 
or  otherwise/'  according  to  the  wording  of  the  statute,  as  the 'means 
by  which  the  fact  is  known  is  a  mere  matter  of  evidence  and  not  a 
substantial  part  of  the  crime. 

2.  Vaorancy — tohen  information  aufjinently  alleges  time  of 
commission  of  offense.  An  information  charging  that  the  defendant, 
"heretofore,  to  wit,  on  the  3rd  day  of  May,  A.  D.  1914,  at  the  City  of 
Chicago;  aforesaid,  *  *  *  was  habituaUy  found  prowling  around 
steamboat  landings,"  etc.,  sufficiently  alleges  the  time  of  commission 
of  the  offense. 

3.  Vagbattct — when  information  sufficiently  alleges  that  de- 
fendant known  to  he  a  thief  at  time  found  prowling.  An  informa- 
tion charging  that  the  defendant  "heretofore,  to  wit,  on  the  3rd  day 
of  May,  •  •  ♦  Is  known  to  be  a  thief,  •  •  •  and  was 
habitually  found  prowling  around  steamboat  landings,"  etc..  while 
ungrammatical  sufficiently  charges  that  defendant  was  known  to  be 
a  thief,  etc.,  at  the  time  he  was  found  prowling,  etc. 

4.  Vaobanct — when  information  not  vague  or  defective.  A 
charge  in  an  information,  charging  the  defendant  with  being  -a  vaga- 
bond, that  he  was  known  to  be  a  "thief,  burglar  or  pickpocket,"  is 
not  vague  or  uncertain,  as  the  word  "thief  includes  burglars,  pick- 

•8m  Illinois  NotM  DiR»«t.  Vol*.  XI  to  XV,  mad  Cumnimtlv  Quarterly, 
topic  and  tectlon  nnmbor. 
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pockets,  or  any  one  guilty  of  the  crime  of  stealing,  nor  does  the 
use  of  the  redundant  expression  of  the  statute  render  the  charge 
defective. 

6.  VAGBA.NOT — when  information  contains  all  eMsential  elements 
of  offense.  An  information  charging  the  defendant  with  the  offense 
of  being  a  vagabond  and  that  he  was  "habitually  found  prowling 
around  steamboat  landings,  railroad  depots,  banking  institutions, 
places  of  amusement,"  etc.,  Is  not  defective  in  substance  as  every 
element  necessary  to  constitute  the  offense  Is  charged. 

6.  Criminal  law,  |  502* — when  sufficiency  of  information  pre- 
sumed heoause  of  failure  to  call  for  hill  of  particulars.  Where  one 
charged  in  an  Information  with  the  offense  of  being  a  vagabond,  and 
with  being  found  habitually  prowling  around  places  designated  in 
the  statute,  considers  that  the  language  used  does  not  sufficiently 
apprise  him  of  the  places  in  which  he  was  found  prowling  around, 
he  has  a  right  to  ask  for  a  bill  of  particulars,  and  on  his  failure  to 
do  so,  the  information  must  be  presumed  on  error  to  have  been 
sufficiently  definite  to  enable  him  to  present  his  defense. 

7.  INDICJTMBNT  AND  iNFOBMATioN — When  dcfccts  in  information 
waived.  Failure  of  an  information,  charging  the  defendant  with 
the  offense  of  being  a  vagabond,  to  definitely  charge  the  particular 
places  he  was  charged  with  having  been  habitually  found  prowling 
around  does  not  go  to  the  merits  of  the  case  on  the  question  of 
guilt  or  innocence  and  is  waived  by  failure  to  move  to  quash  the 
Information.  ^ 

•Bee  nUaele  Notes  Dlireet,  Tels.  XI  to  XY,  and  CamulatlTe  Quarterly,  mum 
iepto  mad  wmeihm  ninnber. 
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George  6.  Barrows,  Defendant  in  Error,  t.  Caroline 
Connelly  et  al.,  Plaintiffs  in  Error. 

Gen.  No.  20,571.    (Not  to  be  reported  In  full.) 

Error  to  the  Circuit  Court  of  Cook  county;  the  Hon.  Richaad  S. 
TuTHiLL,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1915.    Affirmed.    Opinion  filed  May  12,  1916. 

Statement  of  the  Case. 

Bill  by  George  G.  Barrows,  complainant,  against 
Caroline  Connelly  and  others,  defendants,  to  foreclose 
a  mortgage.  To.  reverse  a  decree  for  complainant,  de- 
fendants prosecute  a  writ  of  error. 

A  bill  was  filed  to  foreclose  a  trust  deed,  conveying 
certain  real  estate  to  secure  a  promissory  note.  After 
certain  phases  of  the  case  had  been  referred  to  two 
different  masters,  each  of  whom  made  a  report,  the 
cause  was  referred  to  Master  Rogers,  to  take  proofs 
and  report  the  same  together  with  his  conclusions. 
After  all  the  evidence  had  been  introduced,  the  mas- 
ter  made  his  report  finding  that  all  the  material  alle- 
gations of  the  bill  as  amended  had  been  proved,  and 
recommended  that  a  decree  of  foreclosure  be  entered 
in  accordance  with  the  prayer  thereof.  No  objections 
or  exceptions  were  filed  to  this  report,  and  afterwards 
a  decree  was  entered  in  accordance  with  the  recom- 
mendations of  the  master.  From  the  decree  an  appeal 
was  taken  to  this  court.  The  appeal  was  dismissed  for 
the  reason  that  it  was  not  prosecuted  in  conformity 
with  tbe  order  allowing  the  same.  The  record  is  again 
before  us  on  a  writ  of  error. 

Numerous  errors  are  argued  by  defendants,  the 
principal  contention  being  that  judgment  by  confes- 
sion was  entered  on  the  note,  to  secure  which  the  trust 
deed  was  given  in  May,  1902,  while  the  bill  to  foreclose 
was  not  filed  until  December,  1902,  and  that  the  bill 
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declared  on  the  note  instead  of  on  the  judgment.    On 
the  hearing  before  the  master  the  original  complain- 
ant, Hopper,  offered  proof  which  tended  to  show  that 
subsequent  to  the  time  the  bill  was  filed  George  G. 
Barrows,   the   complainant,  purchased  the  note  and 
trust  deed.    Proofs  were  closed  November  10,  1910. 
December  6,  1910,  complainant,  to  make  the  bill  and 
proofs  correspond,  obtained  leave  of  court  to  make 
SQch  formal  amendment  and  Barrows  was  substituted 
as  complainant  in  lieu  of  Hopper,  the  original  com- 
plainant and  owner  of  the  note  and  trust  deed.    The 
bill  was  amended  accordingly.    At  the  same  time  de- 
fendants were  given  leave  to  plead  or  answer  to  the 
bill  as  amended,  and  on  December  14, 1910,  filed  a  plea 
which  set  up,  among  other  things,  that  judgment  by 
confession  had  been  entered  on  the  note  in  May,  1902, 
and  was  subsequently  satisfied  of  record.    Defendants 
did  not  bring  the  matter  of  this  plea  nor  any  evidence 
to  substantiate  its  averments  to  the  attention  of  the 
master,  and  on  February  4,  1911,  the  master  made  his 
report.     The  record  nowhere  showed  that  any  point 
was  made  before  Master  Rogers  that  the  note  had 
been  reduced  to  judgment.    The  record  contained  what 
purported  to  be  a  certificate  of  evidence,  which  in- 
cluded not  only  all  the  evidence  introduced  before  Mas- 
ter Bogers,  but  a  great  many  other  documents. 

Edward  H.  KubItz,  for  plaintiff  in  error. 

Thomas  J.  Peden  and  Boy  C.  Merriok,  for  defend- 
ant in  error. 

Mr.  Justice  O'Connor  delivered  the  opinion  of  the 
court. 

Vol  CXdX  19 
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Abstract  of  the  Decision. 

1.  Appeal  and  ebbqBp  |  86S* — what  evidence  should  not  he  in- 
eluded  in  certificate  of  evidence.  Where  a  cause  has  been  referred 
to  a  master  to  take  and  report  the  evidence  and  his  conclusions, 
evidence  other  than  that  heard  before  him  should  not  be  included  in 
the  certificate  of  evidence  filed  on  prosecution  of  writ  of  error. 

2.  Equity,  |  438* — when  evidence  not  before  master  not  con- 
sidered. Where  a  cause  has  been  referred  to  a  master  to  take  and 
report  the  evidence  and  his  conclusions,  it  is  not  competent  that 
other  evidence  be  considered. 

3.  Appeal  and  erbob,  |  855* — when  certificate  of  evidence  unn^c- 
essary  on  error.  A  certificate  of  evidence  is  unnecessary  and  has  no 
proper  place  in  the  record,  on  writ  of  error  where  all  the  evidence  1b 
taken  before  the  master  and  included  in  his  report. 

4.  Appeal  and  ebbca,  |  1399* — when  findings  of  master  conclm- 
sive.  The  finding  of  a  master,  where  no  objections  are  filed  to  his 
report,  are  conclusive. 

5.  Appeal  and  ebbob,  |  484* — when  objections  prerequisite  to 
review  of  findings.  Objections  to  the  findings  of  a  master  are  a 
prerequisite  to  review  of  findings  of  fact 

6.  Appeal  and  ebbob,  $  1094* — when  briefs  containing  vitupera- 
tive  language  stricken  from  files.  Briefs  and  arguments  containing 
vituperative,  unwarranted  and  impertinent  expressions  as  to  op- 
posing counsel,  masters  in  chancery  and  judges  of  the  court  before 
whom  a  case  was  heard,  will  be  ordered  stricken  from  the  files. 

•8e»  miiiols  Notes  DlfMi.  Vols.  XI  to  XY,  Md  Ovnuristlve  <|iiwrtoffl7.  imm 
topto  waA  KetkHi  Binnber. 
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Metropolitan  West  Side  Eleyated  Ballway  Company, 
Defendant  in  Error,  t«  Nicholas  GoYOstls,  Plaintiff 
in  Error. 

Gen.  No.  81,087.    (Not  to  be  reported  in  fnll.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  A.  Ma- 
soifST,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
tlie  Biarch  term,  1916.    Affirmed.    Opinion  filed  May  12,  1916. 

Statement  of  the  Case. 

Action  of  forcible  detainer  by  Metropolitan  West 
Side  Elevated  Bailway  Company,  plaintiff,  against 
Nicholas  Govostis,  defendant.  To  reverse  a  judgment 
for  plaintiff,  defendant  prosecutes  a  writ  of  error. 

Defendant  occupied  the  premises  under  a  written 
lease  dated  November  15,  1913,  conditioned  to  expire 
May  31,  1914,  **  unless  said  term  is  sooner  terminated 
by  notice  from  said  party  of  the  first  part,  as  herein- 
after provided. '*  Upon  the  expiration  of  the  lease  by 
its  terms,  the  same  was  continued  in  force  by  a  mem- 
orandum agreement  until  December  31,  1914.  The 
lease  provided  that  the  same  might  be  terminated  by 
the  landlord  at  any  time  before  the  expiration  of  the 
term  reserved  by  giving  to  the  tenant  five  days '  notice 
in  writing,  and  upon  the  service  of  such  notice  the 
tenant  agreed  to  yield  up  immediate  possession  of  the 
premises.  On  September  28, 1914,  the  plaintiff  served 
on  the  defendant  the  following  notice : 

**In  pursuance  of  the  provisions  in  a  certain  lease 
dated  the  15th  day  of  November,  1913,  between  the 
Metropolitan  West  Side  Elevated  Railway  Company 
and  yourself,  the  terms  and  provisions  of  which  were 
continued  in  force  to  December  31,  1914,  after  the  ter- 
mination of  said  lease  on  May  31,  1914,  by  a  certain 
other  memorandum  of  agreement,  dated  the  1st  day 
of  July,  1914,  you  are  hereby  notified  that  the  said 
Railway  Company  hereby   elects  to   determine   said 
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lease  at  the  expiration  of  five  (5)  days  from  the  date 
hereof.    ' 

**You  are  further  notified  to  quit  and  deliver  up 
possession  of  the  premises  described  in  said  lease  to 
this  company  on  or  before  the  4th  day  of  October, 
1914. '^ 

The  defendant  having  refused  to  surrender  posses- 
sion as  demanded,  this  suit  was  brought  and  a  judg- 
ment in  favor  of  the  plaintiff  resulted. 

Thomas  E.  Swanson  and  Bighabd  J.  Cooney,  for 
plaintiff  in  error. 

Addison  L.  Gabdneb  and  Ebwin  W.  Boemeb,  for  de- 
fendant in  error. 

Mb.  Justioe  0 'Con  nob  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Forcible  entbt  and  detaineb,  |  31* — when  demand  for  poi- 
session  not  necessary  to  maintenance  of  forcible  detainer.  Demand 
for  possession  of  premises  before  bringing  an  action  of  forcible 
detainer  against  a  tenant  holding  over  is  not  necessary. 

2.  LiANDLOBD  AND  TENANT,  |  474* — whcn  noticc  to  quit  sufficient. 
Notice  by  landlord  of  termination  of  lease,  not  describing  the  prem- 
ises but  designating  the  lease  under  which  they  are  occupied,  held 
sufficient 

•See  nilnols  Notes  Digest.  Vols.  XI  to  XV,  and  CamulatiTe  Qnartarljr.  m 
tople  and  Mcilon  Bvinber. 
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Peter  Fox  et  aL,  trading  as  The  Peter  Fox  Sons  Com- 
pany^ Defendants  In  Error,  y.  Chicago  &  North- 
western Railway  Company,  Plaintiff  In  Error. 

Gen.  No.  21,101. 

1.  Caebiebs,  I  139* — when  evidence  aufUdent  to  lustain  finding  cm 
to  damage  to  fruit  hy  negligence.  In  an  action  for  damages  re- 
sulting from  delay  in  transportation  of  car  of  cherries,  evidence 
examined  and  field  to  sustain  finding  that  damage  resulted  from  neg- 
ligence of  defendant. 

2.  Appeal  and  ebbob,  §  1077* — when  asHgnnienta  of  cross-errors 
properly  before  court  on  review.  Assignments  of  cross-errors  are 
properly  before  the  court  on  review  though  no  exceptions  to  the 
rulings  of  the  trial  co\irt  are  preserved. 

3.  Cabbiebs,  f  160* — when  shipper  electing  to  ship  under  uniform 
hill  of  lading  hound  hy  provisions  limiting  liability.  Where  a  ship- 
per having  option  of  shipping  under  the  uniform  bill  of  lading  or, 
by  paying  a  higher  rate,  shipping  under  carrier's  liability  as  Im- 
posed by  common  law  or  State  or  Federal  law,  so  far  as  applicable, 
elects  to  ship  under  uniform  bill  of  lading,  he  is  bound  by  limita- 
tions of  carrier's  liability  contained  therein. 

4.  Cabbiebs,  I  143* — what  dam/iges  recoverable  under  bill  of  lad- 
ing limiting  liability  to  bona  fide  invoice  price  and  freight.  Under 
a  bill  of  lading  providing  that,  "The  amount  of  any  loss  or  damage 
for  which  any  carrier  is  liable  shall  be  computed  on  the  basis  of  the 
value  of  the  property  (being  the  bona  fide  invoice  price,  if  any,  to 
the  consignee,  including  the  freight  charges,  if  prepaid)  at  the 
place  and  time  of  shipment  under  this  bill  of  lading,"  the  liability  of 
the  carrier,  in  case  of  total  loss  of  shipment  ^hrough  its  fault,  is  lim- 
ited to  the  "bona  fide  invoice  price"  of  the  property  at  the  time  and 
place  of  shipment,  plus  freight  charges,  If  prepaid;  but  if  the  prop- 
erty is  damaged  through  the  fault  of  the  carrier,  the  amount  of  its 
liability  is  the  amount  of  the  damage  provided  the  same  does  not 
exceed  the  "bona  fide  invoice  price"  of  the  property  at  the  time  and 
place  of  shipment. 

5.  Appeal  and  ebbob,  $  1810* — when  final  judgm^ent  entered  on 
reversal  without  remanding.  On  reversal  of  a  Judgment,  where  all 
the  facts  are  before  the  court  and  a  jury  trial  has  been  waived. 
Judgment  will  be  entered  In  the  Appellate  Court  for  the  amount  due 
without  remanding. 

•See  Illinois  Notes  Dlfeet,  Tola.  XI  to  XT.  and  CmniilatiTe  Qiuuterly.  same 
topio  and  section  namber. 
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Fox  Y.  Chicago  ft  Northwestern  Ry.  Co.,  199  111.  App.  453. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Edwabo  T. 
Wade,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1915.  Reversed  and  judgment  here.  Opinion  filed 
May  12,  1916. 

Charles  A.  Vilas  and  Ira  C.  Belden,  for  plaintiff  in 
error ;  William  G.  Wheeler,  of  counsel. 

Pines  &  Newmann,  for  defendants  in  error;  Alvin 
E.  Stein,  of  counsel. 

Mr.  Justice  O'Connor  delivered  the  opinion  of  the 
court. 

Defendants  in  error  (plaintiffs)  recovered  a  judg- 
ment in  the  Municipal  Court  of  Chicago  against  the 
plaintiff  in  error  (defendant)  for  $105,  damages  occa- 
sioned hy  the  delay  in  transporting  a  car  of  cherries 
from  Sturgeon  Bay,  Wisconsin,  to  Chicago,  to  reverse 
which  the  defendant  prosecutes  this  writ  of  error,  and 
the  plaintiffs  have  assigned  cross-errors. 

The  facts  are  these:  On  Friday,  July  26,  1912, 
about  9:30  o'clock  a.  in.,  the  defendant  received  at 
Green  Bay  Junction,  Wisconsin,  from  the  Green  Bay 
and  Western  Railroad  Company  a  car  of  cherries  to 
be  delivered  by  the  defendant  to  the  plaintiffs  in  Chi- 
cago. After  the  defendant  received  the  car,  its  first 
train  carrying  perishable  freight  left  North  Green  Bay 
for  Chicago  at  1  ^ 'clock  p.  m.  This  train  was  not 
scheduled  to  stop  at  Green  Bay  Junction.  The  de- 
fendant also  operated  a  switching  train  which  carried 
perishable  freight  from  Green  Bay  Junction  to  North 
Green  Bay,  a  distance  of  three  miles,  where  it  could  be 
picked  up  and  brought  to  Chicago  by  the  regular 
trains  carrying  perishable  freight.  The  car  in  ques- 
tion remained  at  Green  Bay  Junction  from  9 :30  a.  m. 
to  5:30  or  6:00  o'clock  p.  m.  of  the  same  day,  and 
was  there  picked  up  by  a  slow  freight  train  and 
brought  to  Chicago.    The  usual  time  required  for  this 
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train  in  making  the  trip  to  Chicago  was  about  thirty- 
three  hours,  while  the  usual  time  for  trains  carrying 
perishable  freight  was  from  seventeen  to  nineteen 
hours.  If  the  car  had  been  brought  to  Chicago  by  the 
train  carrying  perishable  freight,  it  would  have  arrived 
about  8:45  a.  m.  Saturday,  but  being  brought  on  the 
slower  train,  it  did  not  arrive  until  about  8  o'clock 
a.  m.  Sunday,  and  the  cherries  could  not  be  moved 
until  Monday.  The  car  contained  630  cases  of  cherries, 
which  the  plaintiffs  had  sold  for  $1.75  per  case.  As 
they  were  unable  to  deliver  them  on  Saturday,  and 
could  not  do  so  until  Monday,  some  of  the  cherries  had 
become  damaged  and  were  sold  at  the  fair  market 
price,  as  follows:  255  cases,  $1.75;  177  cases  $1.60; 
198  cases,  $1.20. 

There  was  evidence  which  tends  to  show  that  the 
damage  to  the  cherries  was  caused  by  the  delay  in 
shipment,  and  that  the  car  was  not  properly  iced.  The 
defendant  contends  that  it  was  in  no  way  negligent 
in  transporting  the  car ;  that  it  properly  iced  the  same ; 
that  the  bill  of  lading  under  which  the  cherries  were 
shipped  expressly  provided  that  the  defendant  was 
not  bouiid  to  transport  the  car  on  any  particular  train, 
or  in  time  for  any  particular  market,  or  otherwise 
than  with  reasonable  dispatch,  unless  by  specific  agree- 
ment, and  that  there  was  no  such  specific  agreement. 
The  question  is  not  whether  the  defendant  was  re- 
quired to  transport  the  cherries  by  a  particular  train, 
or  deliver  them  in  time  for  any  particular  market,  but 
whether  due  diligence  was  used  to  transport  them  with 
reasonable  dispatch  and  whether  the  car  was  properly 
iced.  We  think  that  the  evidence  is  sufficient  to  sus- 
tain the  finding  of  the  trial  court  that  the  cherries 
were  damaged  by  reason  of  the  negligence  of  the  de- 
fendant. 

The  defendant  contends  that  the  court  erred  in  its 
rulings  on  the  admission  of  certain  evidence.    We  have 
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carefully  considered  the  objections  urged  and  find  the 
same  without  merit. 

Plaintiffs  have  assigned  cross-errors,  and  contend 
that  the  court  did  not  apply  the  proper  measure  of 
damages.  The  defendant  has  moved  in  this  court  that 
the  cross-errors  be  stricken  from  the  record,  for  the 
reason  that  the  plaintiffs  preserved  no  exception  to 
the  ruling  of  the  court  complained  of,  which  motion 
was  reserved  to  the  hearing.  The  argument  is  that 
exceptions  were  nx)t  properly  preserved  as  required 
by  section  81  of  the  Practice  Act  (J.  &  A.  jf  8618).  We 
think  that  the  cross-errors  are  properly  before  us  for 
consideration,  and  the  motion  of  the  defendant  will  be 
denied.    Miller  v.  Anderson,  269  111.  608. 

The  cherries  were  carried  subject  to  the  terms  and 
conditions  of  the  uniform  bill  of  lading.  Among  the 
conditions  printed  on  the  bill  of  lading  is  the  follow- 
ing: **The  amount  of  any  loss  or  damage  for  which 
any  carrier  is  liable  shall  be  computed  on  the  basis  of 
the  value  of  the  property  (being  the  bona  fide  invoice 
price,  if  any,  to  the  consignee,  including  the  freight 
charges,  if  prepaid)  at  the  place  and  time  of  shipment 
under  this  bill  of  lading,  unless  a  lower  value  has  been 
represented  in  writing  by  the  shipper  or  has  been 
agreed  upon  or  is  determined  by  the  classification  or 
tariffs  upon  which  the  rate  is  based,  in  any  of  which 
events  such  lower  value  shall  be  the  maximum  amount 
to  govern  such  computation,  whether  or  not  such  loss 
or  damage  occurs  from  negligence. ' ' 

The  plaintiffs  contend  that  this  provision  of  the  bill 
of  lading  **  limiting  the  amount  of  recovery  to  the 
value  of  the  goods  at  the  point  of  shipment  is  against 
the  law,  as  limiting  the  carrier's  liability  for  loss  or 
damage  arising  from  the  negligence  of  the  carrier ''; 
that  the  proper  measure  of  damages  is  the  difference 
between  the  market  value  of  the  property  at  the  time 
and  in  the  condition  it  should  have  arrived  at  its  desti- 
nation, and  its  fair  market  value  at  the  time  it  actually 
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did  arrive  at  its  destination,  plus  the  necessary  ex- 
penses to  the  shippef  caused  by  the  negligence  of  the 
carrier. 

The  defendant  contends  that  the  provision  above 
quoted  is  valid  and  binding,  and  therefore  the  proper 
method  of  computing  the  damages,  if  any,  is,  as  pro- 
vided in  the  bill  of  lading,  to  take  the  invoice  price  of 
the  cherries  at  the  time  of  their  deliverv  to  the  rail- 
road  company  in  Wisconsin,  plus  the  freight  charges, 
and  from  this  total  deduct  the  amount  actually  re- 
ceived for  them  when  sold  in  Chicago.  This  was  the 
view  adopted  by  the  trial  court.  The  invoice  price 
of  the  cherries  in  Wisconsin  was  stipulated  to  be  $1.60 
per  case,  or  $1,008  for  630  cases.  This  amount,  plus 
$64  freight  charges,  makes  a  total  of  $1,072.  Plain- 
tiff obtained  for  the  cherries  in  Chicago  in  their  dam- 
aged condition  $967,  which  the  court  deducted  from 
$1,072,  leaving  a  balance  of  $105,  for  which  amount 
judgment  was  entered. 

Under  the  classification  of  tariffs,  filed  for  the  de- 
fendant with  the  Interstate  Commerce  Commission,  it 
was  provided  that  property  not  carried  subject  to  the 
terms  of  the  uniform  bill  of  lading  would  be  carried 
on  the  basis  of  defendant's  liability,  limited  as  pro- 
vided by  common  law  and  by  the  laws  of  the  United 
States  and  of  the  several  States  in  so  far  as  they 
should  apply,  and  that  the  freight  rate  charged  would 
be  ten  per  cent,  higher  than  the  rate  charged  for  prop- 
erty carried  under  the  terms  of  the  uniform  bill  of 
lading.  The  plaintiffs  had  the  option  of  accepting  the 
limitation  of  the  defendant's  liability  and  receiving  a 
reduced  rate;  or  of  paying  a  higher  rate,  in  which 
event  the  liability  of  the  defendant  would  have  been 
that  imposed  by  law.  The  plaintiffs  saw  fit  to  accept 
the  limitation  of  the  defendant's  liability  as  shown  in 
the  provision  above  quoted,  in  consideration  of  which 
they  received  the  benefit  of  the  reduced  ra^e,  and  the 
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limitation  in  question  was  therefore  valid  and  binding. 
Adams  Exp.  Co.  v.  Croninger,  226  IT.  S.  491. 

We  are,  however,  unable  to  concur  with  the  conten- 
tion of  either  the  plaintiffs  or  the  defendant  as  to  the 
method  of  computing  the  amount  of  damages  under 
the  limitation  referred  to.  In  our  opinion  the  provi- 
sion in  the  bill  of  lading  limits  the  liability  of  the  de- 
fendant, if  the  property  was  totally  destroyed  through 
the  fault  of  the  defendant,  to  the  **bona  fide  invoice 
price"  of  the  property  at  the  time  and  place  of  ship- 
ment, plus  freight  charges  if  prepaid.  If  the  property 
is  damaged  through  the  fault  of  the  defendant,  the 
amount  of  liability  is  the  amount  of  the  damage  pro- 
vided the  same  does  not  exceed  the  '*bona  fide  invoice 
price"  of  the  property  at  the  time  and  place  of  ship- 
ment. New  York,  P.  d  N.  R.  Co.  v.  Peninsula  Produce 
Exchange,  122  Md.  215,  affirmed  by  United  States  Su- 
preme Court,  240  U.  S.  34,  36  Sup.  Ct.  Rep.  230. 

In  that  case  the  produce  company  delivered  to  the 
raUroad  company  a  carload  of  strawberries  for  trans- 
portation  from  Maryland  to  New  York.  The  ship- 
ment reached  its  destination  in  good  condition,  but 
about  six  hours  later  than  the  customary  time  of 
arrival.  The  price  of  berries  at  that  time  had  fallen 
about  2  or  3  cents  per  quart  below  the  market  price 
at  which  the  berries  would  have  been  sold  had  the  car 
arrived  on  schedule  time.  Suit  was  brought  for  the 
loss.  The  berries  were  shipped  under  the  uniform  bill 
of  lading  which  contained  the  same  provision  as  the 
one  above  quoted.  In  discussing  the  question  of  dam- 
ages, the  Maryland  Court  there  said  (p.  228):  *'If 
the  berries  had  been  totally  lost  or  destroyed,  recovery 
would  have  been  restricted  to  their  value  at  the  time 
and  place  of  shipment.  Unless  the  stipulation  in  the 
bill  of  lading  is  to  be  altogether  disregarded,  the  car- 
rier could  not  justly  be  charged  with  a  greater  loss  to 
the  property  for  delay  in  transit  than  would  result 
from  an  absolute  failure  of  delivery.    The  value  of 
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the  berries  as  received  for  shipment  would  therefore 
seem  to  be  a  proper  subject  for  inquiry  in  the  determi- 
nation of  the  carrier's  liability.  The  ordinary  measure 
of  recovery  would  be  the  'decline  in  the  market  value 
between  the  time  when  they  could  have  been  sold,  if 
they  had  been  transported  with  due  dispatch,  and  the 
time  when  they  were  actually  sold.'     •     •     • 

* '  The  measure  of  liability,  as  already  indicated,  was 
the  loss  of  market  value,  and  there  was  testimony  as 
to  the  fact  and  extent  of  such  loss.  The  offer  of  proof 
as  to  the  original  value  of  the  berries  would  not  have 
changed  the  basis  of  liability,  but  would  simply  have 
placed  a  limitation  upon  the  amount  of  the  recovery. ' ' 

In  affirming  the  judgment  of  the  Maryland  Court, 
the  Supreme  Court  of  the  United  States  said  (p.  40) : 
*'As  the  court  of  appeals  of  Maryland  said,  the  ground 
of  the  action  was  '  the  failure  to  carry  with  reasonable 
dispatch,  and  the  loss  of  marketability  is  mentioned 
as  the  element  of  damage.'  That  is,  the  reference  to 
the  market  said  to  have  been  lost  was  merely  for  the 
purpose  of  calculating  damages  which  were  sought 
solely  because  of  lack  of  reasonable  diligence,  and  not 
upon  the  allegation  of  any  added  duty  with  respect  to 
a  particular  train  or  market.     *     *     * 

''The  instructions,  however,  permitted  the  jury  to 
award  as  damages  the  amount  of  the  decline  in  value, 
due  to  the  delay,  at  the  place  of  destination,  without 
stating  the  limitation  set  forth  in  the  tariff  of  the 
plaintiff  in  error  as  filed.  *  *  *  The  condition  in 
the  bill  of  lading  and  in  the  filed  tariff  provided  that 
'the  amount  of  any  loss  or  damage  for  which  any 
carrier  is  liable  shall  be  computed  on  the  basis  of  the 
value  of  the  property  (being  the  bona  fide  invoice 
price,  if  any,  to  the  consignee,  including  the  freight 
charges,  if  prepaid)  at  the  place  and  time  of  shipment 
under  this  bill  of  lading,  unless  a  lower  value  has  been 
represented  in  writing  by  the  shipper  or  has  been 
agreed  upon  or  is  determined  by  the  classification  or 
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tariffs  upon  which  the  rate  is  based,  in  any  of  which 
events  such  lower  value  shall  be  the  maximum  amount 
to  govern  such  computation,  whether  or  not  such  loss 
or  damage  occurs  from  negligence. '  Treating  the  rate 
charged  for  the  transportation  as  based  upon  assent 
to  this  provision,  the  court  of  appeals  construed  the 
stipulation  not  as  changing  the  basis  of  liability,  but 
as  limiting  the  amount  of  the  recovery  in  any  event 
to  the  value  of  the  property  at  the  time  and  place  of 
shipment,  no  other  value  having  been  agreed  upon. 
(Citing  Adams  Exp.  Co.  v.  Croninger,  supra,  and 
other  cases.)  It  appeared  from  the  evidence  that  the 
berries  were  sold  in  New  York  City  at  an  average  price 
of  6y2  cents  a  quart.  It  was  also  proved  that  the  de- 
cline in  value  due  to  the  delay  was  from  2  to  3  cents  a 
quart.  *  *  *  The  jury  gave  damages  at  the  rate 
of  2  cents  a  quart  for  240  crates  (7,680  quarts)  shipped. 
The  court  held  that  it  could  not  be  said,  as  the  defend- 
ant contended,  that  there  was  no  proof  of  actual  dam- 
age from  the  delay ;  and  that,  so  far  as  the  maximum 
liability  fixed  by  the  filed  tariff  was  concerned,  the 
court  was  justified  in  taking  the  value  of  the  berries 
at  the  time  and  place  of  shipment  as  being  at  least 
equal  to  the  2  cents  a  quart  allowed.  Upon  this  point 
the  court  of  appeals  said:  *It  may  be  judicially 
assumed  that  their  value  at  the  time  and  place  of  ship- 
ment was  at  least  equal  to  the  2  cents  per  quart  which 
the  jury  allowed  as  damages,  and  in  the  view  we  have 
taken  of  the  case  no  just  purpose  would  be  served 
in  reversing  the  judgment  and  subjecting  the  parties 
to  the  expense  of  a  new  trial.'  That  is  to  say,  upon 
the  facts  as  the  State  court  found  them  to  be,  the 
agreed  maximum  of  liability  as  stipulated  was  not 
exceeded. ' ' 

In  that  case  it  was  expressly  held  that  the  provision 
contained  in  the  bill  of  lading,  which  is  identical  with 
the  one  in  the  case  at  bar,  limited  the  maximum  lia- 
bility that  could  be  recovered  in  any  case,  to  the  '*bona 
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fide  invoice  price'*  of  the  property  at  the  time  and 
place  of  shiiHnent.  To  the  same  effect  is  the  case  of 
J.  a  Shaffer  £  Co.  v.  Chicago,  R.  I.  &  P.  Ry.  Co.,  185 
HI.  App.  615,  where  it  was  held  that  the  maximum 
amoimt  that  could  be  recovered  against  the  railroad 
company  for  failure  to  deliver  the  property  was  the 
bona  fide  invoice  price  at  the  time  and  place  of  ship- 
ment. If  we  should  adopt  the  view  of  counsel  for  the 
defendant,  then  a  railroad  company  would  never  be 
liable  for  its  negligence  in  failing  to  deliver  goods 
within  a  reasonable  time,  except  where  the  amount 
received  for  the  goods  in  their  damaged  condition  was 
less  than  the  bona  fide  invoice  price. at  the  time  and 
place  of  shipment.  Manifestly  this  would  be  a  strained 
and  unreasonable  construction  to  place  upon  the  provi- 
sion in  the  bill  of  lading. 

In  the  case  at  bar,  following  the  rule  as  to  the 
measure  of  damage  announced  by  the  Maryland  Court 
of  Appeals  and  affirmed  by  the  United  States  Supreme 
Court,  we  find  that  the  630  cases  of  cherries  were  sold 
in  Chicago  for  $1.75  per  case  before  they  were  shipped, 
but  on  account  of  the  delay,  plaintiff  was  compelled  to 
dispose  of  them  for  the  following  prices:  255  cases, 
$1.75  per  case;  177  cases,  $1.60  per  case;  198  cases, 
$1.20  per  case,  making  a  total  of  $967.05.  This  sum 
deducted  from' the  amount  the  plaintiffs  should  have 
received  for  the  cherries,  $1,102.50,  leaves  a  net  loss 
of  $135.45,  which  amount  the  plaintiff  is  entitled  to 
recover. 

The  judgment  must  therefore  be  reversed,  but  as  all 
the  facts  are  before  this  court,  and  as  a  jury  was 
waived,  no  reason  exists  for  remanding  the  cause.  A 
judgment  ^ill  therefore  be  entered  in  this  court  in 
favor  of  the  plaintiffs  for  the  amount  due,  which  is 
$135.45. 

Judgment  reversed  and  judgment  in  this  court. 
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Nick  Forte  and  Pasquale  Forte,  trading  as  Nick  Forte 
&  Brother,  Defendants  in  Error,  t.  Simon  Cohen, 
Plaintiff  in  Error. 

Gen.  No.  21,110.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  -Habbt  Olson, 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
March  term,  1915.  Reversed  and  remanded.  Opinion  filed  May  12, 
1916.    Rehearing  denied  May  24,  1916. 

Statement  of  the  Case. 

Action  iyy  Nick  Forte  and  Pasquale  Forte,  trading 
as  JJick  Forte  &  Brother,  plaintiffs,  against  Simon  Co- 
hen, defendant,  to  recover  commissions  for  sale  of 
real  estate.  To  reverse  a  judgment  in  favor  of  plain- 
tiffs, defendant  prosecutes  a  writ  of  error. 

The  contention  of  the  defendant,  in  the  court  below 
was  that  he  sold  the  property  through  his  own  efforts, 
and  that  the  plaintiffs  did  not  procure  the  purchaser 
for  the  same.  The  defendant  and  his  wife  both  testi- 
fied in  his  behalf,  and  during  their  examination  the 
court  refused  to  allow  them  to  testify  as  to  what  was 
said  and  done  by  them  directly  with  the  purchaser  of 
the  property.  The  objection  was  that  as  the  conversa- 
tions took  place  out  of  the  presence  of  the  plaintiffs, 
they  were  not  admissible.  The  plaintiffs  sought  to 
prove  that  they  had  procured  the  purchaser  for  the 
property,  while  the  defendant  sought  to  prove  that  he 
had  obtained  the  purchaser  himself. 

Habry  6.  Wexler,  for  plaintiff  in  error. 

Louis  Zimmerman,  for  defendants  in  error. 

Mr.  Justice  O'Connor  delivered  the  opinion  of  the 
court. 
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Abstract  of  tbe  Deeisioni* 

1.  Bbokebs,  I  85* — when  evidence  a$  to  negotiations  of  icith  pur- 
chaser admisaihle.  In  an  action  by  brokers  against  an  owner  of  real 
estate  for  commissions  for  the  sale  thereof,  the  defendant  may  intro- 
duce evidence  of  negotiations  by  him  with  the  purchaser  in  support 
of  his  defense  that  the  sale  was  consummated  through  his  efforts  and 
not  those  of  the  plaintiffs. 

2.  Ii^sTBUcnoiT,  I  135* — when  party  may  not  complain  th<U  in- 
structions not  given.  Where  a  party  makes  no  request  to  the  trial 
court  therefor,  he  cannot  complain  on  review  that  certain  instruc- 
tions were  not  given. 

3.  iNSTBucnoNB,  f  126* — when  properly  refused  as  abstract.  It 
is  not  error  to  refuse  to  give  instructions  stating  abstract  principles 
of  law* 


Nleholas  Nudelman,  trading  as  Nudelman  &  Company, 
Defendant  In  Error,  y.  G.  B.  Haffenberg,  Plaintiff 
in  Error. 

Gen.  No.  21,120.    (Not  to  be  reported  In  full.) 

Error  to  the  Municipal  Ck>urt  of  Chicago;  the  Hon.  Habbt  Olson, 
Judge,  presiding.  Heard  In  the  Branch  Appellate  Court  at  the 
March  term,  1915.    Affirmed.    Opinion  filed  May  12,  1916. 

Statement  of  tbe  Case. 

Action  by  Nicholas  Nudelman,  trading  as  Nudelman 
&  Company,  plaintiff,  against  C.  B.  Haffenberg,  de- 
fendant, to  recover  commissions  for  the  sale  of  real 
estate.  To  reverse  a  judgment  for  plaintiff  on  default, 
defendant  prosecutes  a  writ  of  error. 

Plaintiff  brought  an  action  in  the  Municipal  Court 
of  Chicago  to  recover  of  the  defendant  commission  as 

•Sm  minoto  N«tc«  DlM««t,  Vols.  XI  to  XV,  aad  CumnbUlTe  Qaarterlr, 
topic  and  Mctlon  nombor. 
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a  real  estate  broker  for  procuring  a  purchaser  for  cer- 
tain real  estate.  The  cause  came  on  for  trial  before  a 
judge  and  a  jury,  and  after  hearing  the  evidence,  the 
court  instructed  the  jury  to  find  the  issues  for  the  de- 
fendant. The  jury  returned  their  verdict  accordingly 
and  judgment  was  entered  thereon.  A  writ  of  error 
was  sued  out  from  this  court,  and  the  judgment  of  the 
Municipal  Court  was  reversed  and  the  cause  remanded 
(185  111.  App.  91).  On  the  second  trial  the  defendant 
did  not  appear.  Plaintiff  introduced  evidence  and  the 
jury  returned  a  verdict  on  which  the  judgment  now  be- 
fore us  was  entered. 

On  October  5,  1914,  the  defendant  entered  a  motion 
to  vacate  the  judgment  and  filed  his  affidavit  in  support 
thereof,  which  stated  in  substance  that  he  did  not  know 
of  the  entry  of  the  judgment  against  him  until  a  few 
days  after  it  had  been  entered,  that  about  June  26, 
1914,  he  was  served  with  notice  that  the  plaintiff  would 
ask  that  the  cause  be  set  for  trial  at  an  early  date; 
that  afterwards,  on  the  same  day,  he  received  a  tele- 
phone message  from  some  one  who  purported  to  rep- 
resent counsel  for  plaintiff  and  was  informed  that  he 
need  pay  no  further  attention  to  the  notice,  and  that 
he  would  be  again  notified  before  the  cause  was  set  for 
trial;  that  he  paid  no  further  attention  to  it  and  re- 
ceived no  further  notice;  that  he  had  a  good  defense 
on  the  merits ;  that  the  real  estate  in  question  did  not 
belong  to  him  but  was  the  property  of  the  Eagle  Sau- 
sage Works,  a  corporation,  which  was  in  bankruptcy, 
and  that  this  was  well  known  to  the  plaintiff  prior  to 
and  at  the  time  he  obtained  a  purchaser  for  the  real  es- 
tate ;  that  the  plaintiff  filed  his  verified  petition  in  the 
bankruptcy  proceeding,  claiming  his  commissions  as  a 
real  estate  broker  for  making  the  sale ;  that  in  said  peti- 
tion plaintiff  stated  that  the  defendant  was  acting  as 
agent  of  the  Eagle  Sausage  Works ;  that  plaintiff's  claim 
for  such  commission  was  disallowed  in  such  bankruptcy 
proceeding.    The  affidavit  further  stated  that  when  the 
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defendant  entered  into  the  contract  for  the  sale  of  the 
real  estate,  plaintiff  knew  that  the  real  estate  did  not 
belong  to  the  defendant,  but  that  the  defendant  was 
acting  as  agent  of  the  Eagle  Sausage  Works.  Plain- 
tiff filed  a  counter-affidavit  in  which  he  admitted  that 
he  endeavored  to  collect  his  commissions  in  the  bank- 
ruptcy proceeding  as  above  stated;  that  he  then 
believed  under  the  law  that  the  bankrupt  estate  was  lia- 
ble for  the  commissions ;  that  his  claim  was  disallowed 
.  in  the  bankruptcy  proceeding ;  that  he  afterwards  em- 
ployed counsel  who  informed  him  that  as  the  contract 
was  made  personally  by  the  defendant  and  not  as 
agent,  the  defendant  was  personally  liable.  Counsel 
for  plaintiff  and  their  clerks  filed  affidavits  setting  up 
that  no  one  in  their  office  had  telephoned  that  the  case 
would  not  be  set  for  trial  in  accordance  with  the  notice 
served  on  the  defendant;  that  the  case  appeared  each 
day  on  the  regular  trial  call  published  in  the  Chicago 
Daily  Law  Bulletin  from  September  11th  until  Sep- 
tember 21st,  when  it  was  reached  for  trial. 

Sabath,  Stafford  &  Sabath,  for  plaintiff  in  error. 

Blum  &  Blum,  for  defendant  in  error. 

Mb.  JusflTiOE  O'CoNNOB  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Judgment,  f  142* — when  judgment  hy  default  set  aside. 
Where  a  party  to  a  suit  fails  to  be  present  in  the  trial  and  a  Judg- 

.  ment  is  entered  against  him,  before  the  court  will  set  aside  the 
same  the  defendant  must  show  by  his  affidavit,  first,  that  be  has  not 
been  negligent,  and  second,  that  he  has  a  meritorious  defense. 

2.  Judgment,  %  132* — when  vacation  of  discretionary  with  court. 
The  vacation  of  a  Judgment  is  discretionary  with  the  court,  and  its 
discretion  will  be  controlled  only  in  case  of  abuse. 


•See  Ulinolfl  Notes  Dl«eet.  Vole.  XI  to  XV.  aad  ComnbUlTe  qiuirterly. 
topic  snd  section  namber. 
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3.  Judgment,  §  160* — when  defendant  guilty  of  negligence  toar- 
ranting  refusal,  to  set  aside  judgment  hy  default.  Where  a  defend- 
ant ha§  been  notified  that  the  plaintiff  would  ask  that  the  cause  be 
set  for  trial  and  the  latter  appeared  each  day  for  ten  days  in  the 
regular  published  trial  call,  though  the  defendant  received  a  tele- 
phone message  on  the  same  day  that  the  notice  was  received, 
purporting;  to  come  from  some  one  representing  counsel  for  the 
plaintiff,  that  he  need  pay  no  further  attention  to  the  notice,  the 
defendant  is  guilty  of  negligence  sufficient  to  justify  the  trial  ooort 
in  refusing  to  set  aside  the  Judgment  on  default 

4.  Pbincifal  and  agent,  S  169* — when  agent  personally  bound 
by  contrctct.  One  entering  into  a  contract  for  the  sale  of  real  estate 
personally  and  not  as  agent  is  thereby  bound  personally  although 
he  was  in  fact  an  agent 

5.  BaoKEBS,  §  88* — when  evidence  sufficient  to  sustain  finding 
that  defendant  entered  into  personal  contract  with  broker.  In  an 
action  to  recover  commissions  for  the  sale  of  real  estate,  evidence 
examined  and  held  to  sustain  a  finding  that  the  defendant  entered 
into  a  contract  with  a  broker  for  such  sale  in  a  manxv.er  binding  the 
defendant  personally  and  not  as  agent  only. 

6.  Principal  and  agent,  {  169* — when  agent  having  authority  to 
contract  personally  liable  to  third  person.  One  undertaking  to  con- 
tract as  agent  for  an  individual  or  corporation  but  contracting  in 
a  manner  hot  binding  on  his  principal  is  personally  liable,  and, 
when  sued,  cannot  exonerate  himself  from  iTersonal  responsibility 
by  showing  his  authority  to  bind  the  one  for  whom  he  has  under- 
taken to  act 

7.  Pbincipal  and  agent,  f  169* — when  agent  liable  as  vendor  for 
commissions.  The  rule  that  even  if  a  purchaser  knows  that  the 
party  selling  is  a  broker,  and  there  is  reason  to  believe  that  be  is 
selling  for  some  principal,  yet  if  such  broker  does  not  bind  his 
principal  by  the  form  of  the  contract  made  and  does  bind  himself 
thereby  he  may  be  held  to  the  liability  of  a  vendor,  held  applicable 
to  the  liability  of  an  agent  for  commissions,  under  a  contract  with  a 
broker,  for  the  sale  of  his  principars  real  estate. 

•Sm  nilnolg  Notes  Wgrnt,  YoU.  XI  to  XY,  oad  CvmnUtlTo  '<|oartorly,  mubo 
toplo  oad  ooctioa  niimbor. 
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Anderson  Computing  Seale  Company,  Defendant  in 
Error,  t.  Den  a  Hattenbach,  Plaintiff  in  Error. 

Gen.  No.  21,152.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  J.  Sulli- 
van, Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
March  term,  1915.    Affirmed.    Opinion  filed  May  12,  1916. 

Statement  of  the  Case. 

Action  by  Anderson  Computing  Scale  Company, 
plaintiff,  against  Dena  Hattenbach,  defendant,  for 
goods  sold  and  delivered.  To  reverse  a  judgment  for 
plaintiff,  defendant  prosecutes  a  writ  of  error. 

The  plaintiff,  an  Indiana  corporation,  through  its 
agent  in  Chicago,  sold  to  the  defendant,  a  resident  of 
Chicago,  a  machine  for  slicing  meats.  The  machine 
was  delivered  to  the  defendant  and  ten  dollars  paid  on 
account  of  the  purchase  price. 

The  defense  interposed  was  (1)  that  there  was  a 
breach  of  warranty,  in  that  the  machine  would  not 
properly  do  the  work  for -which  it  was  intended;  and 
(2)  that  the  plaintiff  was  a  foreign  corporation  not 
authorized  to  do  business  in  this  State,  and  could  not 
therefore  maintain  this  action  in  the  courts  of  this 
State. 

The  evidence  tended  to  show  that  the  agents  of  the 
plaintiff  solicited  the  order  of  the  defendant ;  that  the 
slicing  machine  was  thereafter  delivered  to  the  defend- 
ant ;  that  the  defendant  informed  the  plaintiff  that  the 
machine  was  not  workable;  that  plaintiff's  agents 
thereupon  called  at  the  defendant's  place  of  business 
for  the  purpose  of  remedying  the  defect;  that  the 
machine  was  not  then  in  the  defendant's  place  of 
business,  and  the  defendant  would  not  permit  the  plain- 
tiff's  agents  to  see  it;  that  afterwards  the  defendant 
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delivered  the  machine  to  an  express  company  with  in- 
structions to  return  it  to  plaintiff;  that  the  plaintiff 
would  not  accept  the  machine  when  the  same  was  re- 
turned. 

It  was  assumed  by  the  court  that  there  was  an  im- 
plied warranty  of  the  machine  and  a  breach  of  such 
warranty. 

Wilson  &  May,  for  plaintiff  in  error. 

Baker  &  Holder,  for  defendant  in  error;  W.  W. 
Hoover,  of  counsel. 

Mr.  Justice  O'Connor  delivered  the  opinion  of  the 
court 

Abstraet  of  the  Decision. 

1.  Sales,  fi  388* — tohat  are  remedies  of  vurchaser  for  breach  of 
warranty.  Where  there  Ib  a  sale  and  delivery  of  personal  property, 
with  an  express  or  an  implied  warranty,  if  the  property  is  found 
to  be  defective,  the  purchaser  may  keep  and  use  the  property  and 
sue  for  damages  on  a  breach  of  warranty,  or  when  sued  for  the 
price,  he  may  recoup  6uch  damages. 

2.  Sales,  f  389* — when  purchaser  may  recoup  damages  for 
breach  of  warranty.  Where  there  is  a  warranty  of  goods  sold,  with- 
out fraud,  and  they  have  been  accepted  and  there  is  no  stipulation 
in  the  contract  that  they  may  be  returned,  the  vendee  has  no  right 
to  annul  the  contract,  without  the  consent  of  the  vendor,  for  a 
breach  of  warranty,  but  where  sued  for  the  purchase  price,  may  re- 
coup damages  sustained  by  reason  of  the  breach  of  warranty. 

3.  Sales,  §  404* — what  is  measure  of  damages  for  breach  of  war- 
ranty. The  measure  of  damages  for  breach  of  warranty  is  the  difTer- 
ence  between  the  value  of  the  article  as  warranted,  and  its  actual 
value  in  its  alleged  defective  condition. 

4.  Sales,  §  389* — when  damages  for  breach  of  warranty  may  not 
be  set  of!  in  action  for  purchase  price.  In  an  action  for  the  purchase 
price  of  an  article,  no  damages  for  breach  of  warranty  can  be  set 
ofT  in  the  absence  of  evidence  of  the  amount  thereof. 

*8«e  niinols  Notes  Digvat.  Vols.  XI  to  XV,  aad  OamnbUlTe  Qiwiteriy, 
topic  and  MOtlMi  miinbor. 
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5.  CORPORATIONS,  §  710* — ivTiat  does  not  constitute  doing  business 
tDithin  Btate  by  foreign  corporation.  Soliciting  of  orders  in  this 
State  by  an  agent  of  a  foreign  corporation  is  not  doing  business  by 
such  corporation,  within  the  meaning  of  the  statute  regulating  ac- 
tivities of  foreign  corporations  within  the  State. 


Robert  B.  Coehrane  and  Luman  H.  Coehrane,  trading 
as  Cochrane  Brokerage  Company,  Plaintiffs  in  Er- 
ror, y.  Chicago  Great  Western  Railroad  Company, 
Defendant  in  Error. 

Gen.  No.  21,160.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Robert  H. 
Scott,  Judge,  presiding  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1915.  Reversed  and  remanded.  Opinion  filed  May 
12,  1916. 

Statement  of  the  Case. 

Action  by  Robert  B.  Cochrane  and  Luman  H.  Coch- 
rane, trading  as  Cochran^  Brokerage  Company,  plain- 
tiffs, against  the  Chicago  Great  Western  Railroad 
Company,  a  corporation,  defendant,  to  recover  for 
damage  to  a  shipment  of  pears.  To  reverse  a  judg- 
ment for  defendant,  plaintiffs  prosecute  a  writ  of 
error. 

Plaintiffs^  statement  of  claim  alleged,  in  substance, 
the  shipment  of  the  pears  by  the  plaintiffs  over  de- 
fendant's road  from  Kansas  City,  Missouri,  to  Mar- 
shalltown,  Iowa;  that  the  pears  were  in  first-class 
merchantable  condition  at  the  time  of  shipment;  that 
upon  their  arrival  at  destination  they  were  found  to 
be  in  bad  condition  and  unmerchantable;  and  that 
plaintiffs  suffered  damages  in  the  sum  of  $1,000. 

•flee  niinoto  Notee  Dlseat.  Vole.  XI  to  XV,  aad  CamnUtlTe  Qiuirterly.  Mine 
topio  Mid  lectloii  nombor. 
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Defendant's  affidavit  of  merits  admitted  the  ship- 
ment of  the  pears  by  the  plaintiffs  over  the  defendant's 
road,  but  denied  that  any  loss  or  damage  was  sus- 
tained to  the  shipment  while  in  the  possession,  cus- 
tody or  control  of  the  defendant;  denied  that,  at  the 
time  of  shipment,  the  pears  were  in  a  first-class  mer- 
chantable condition,  and  alleged  that  the  same  were  in 
a  damaged  and  unmerchantable  condition  when  deliv- 
ered to  defendant  for  shipment.  Defendant  further 
denied  that  it  was  indebted  to  the  plaintiffs  in  any  sum 
or  sums  whatever,  by  reason  of  the  matters  and  things 
alleged  in  plaintiffs'  statement  of  claim. 

The  evidence  tended  to  show  that  the  pears,  when 
loaded  at  Kansas  City,  were  in  good  condition;  that 
the  car  in  which  they  were  loaded,  during  the  trip  to 
Marjshalltown,  was  not  properly  ventilated;  that  when 
the  car  arrived  at  Marshalltown  the  pears  were  in  a 
damaged  condition;  that  the  amoimt  of  damage  suf-^ 
f ered  by  the  plaintiffs  by  reason  of  the  manner  in  which 
the  pears  were  transported  was  $293.55. 

At  the  close  of  the  plaintiffs'  case,  the  court  found 
the  issues  for  the  defendant  on  the  ground  that  it  was 
incumbent  upon  the  plaintiffs  to  produce  a  bill  of  lad- 
ing, or  satisfactorily  account  for  its  absence.  The 
defendant  contended  that,  as  this  was  an  interstate 
shipment,  and  governed  by  the  Federal  law  which  re- 
quired the  issuance  of  a  bill  of  lading,  in  the  absence  of 
proof  to  the  contrary,  it  will  be  presumed  that  a  bill  of 
lading  was  issued  when  the  shipment  was  delivered  to 
the  defendant;  and  that  it  was  therefore  necessary 
for  the  plaintiffs  to  have  either  produced  the  bill  of 
lading  or  satisfactorily  accounted  for  its  absence  be- 
fore they  could  recover. 

Stewabt  Beed  Bbown,  for  plaintiffs  in  error. 
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Winston,  Payne,  Strawn  &  Shaw,  for  defendant  in 
error ;  John  Barton  Payne  and  Frank  H.  Towner,  of 
counsel. 

Mr.  Justice  0  ^Connor  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Casbiebs — when  production  of  Mil  of  lading  or  (iccounting 
therefor  unnecessary.  In  an  action  for  damages  to  an  interstate 
shipment  of  fruit  caused  hy  defendant  carrier's  negligence  where  the 
plaintiff  bases  his  claim  on  an  oral  contract  of  shipment,  it  is  not 
incumbent  upon  him  to  produce  or  account  for  the  absence  of  a  bill 
of  lading  before  he  can  recover. 

2.  Cabsiebs,  S  139* — when  evidence  aufflcient  to  establish  prima 
facie  case  for  negligent  loss  of  fruit.  In  an  action  for  damages  to 
an  interstate  shipment  of  fruit  caused  by  defendant  carrier's  n^li- 
gence,  evidence  examined  and  held  to  make  out  a  prima  facie  case 
for  the  plaintiff. 

'See  niinols  NoIm  DIgMt.  YoU.  XI  to  XY.  aad  CnmabUlTo  Qoaiterly.  nno 
topio  and  ■ectJoa  number. 
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Peter  Hand  Brewing  Company^  Appellee,  y.  H.  H. 
Schmitz  and  Andrew  Sehmitz,  Appellants. 

Gen.  No.  239013.    (Not  to  be  reported  in  fall.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Wil- 
liam Feitimobe  Cooper,  Judge,  presiding.  Heard  in  the  Branch  Ap- 
pellate Court  at  the  October  term,  1915.  Ai&rmed.  Opinion  filed 
May  23,  1916. 

Statement  of  the  Case. 

Action  by  Peter  Hand  Brewing  Company,  a  cor- 
poration, plaintiff,  against  M.  H.  Schmitz  and  Andrew 
Schmitz,  defendants.  From  a  judgment  for  plaintiff, 
defendants  appeal. 

J.  H.  Gewekb,  for  appellants. 

Mayeb,  Meye^b,  Austrian  &  Platt,  for  appellee. 

Mr.  Justice  Barnes  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

Appeal  and  ebbob,  $  1751* — when  judgment  afflrmed  for  absence  of 
bill  of  exceptions.  Where  the  errors  assigned  on  appeal  relate  whol- 
ly to  matters  that  can  be  made  to  appear  only  by  bill  of  exceptions 
and  the  record  does  not  contain  one,  a  motion  to  affirm  the  Judg- 
ment below  will  be  granted. 

•See  lUlsois  Notes  Diseii.  V«U.  XI  to  XV,  and  ComvlatlTe  Qnarterij,  mwm 
topic  and  Motion  niunber. 
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Peter  Hand  Brewing  Company,  Appellee,  t.  Mlehael  H. 
Sehmitz  and  Annie  J.  Schmitz,  Appellants. 

Oen.  No.  33,014.    (Not  to  be  reported  in  fall.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Wiir 
LTAM  Fbnimobe  Coopeb,  Judgo,  presiding.  Heard  in  the  Branch  Ap- 
pellate Court  at  the  October  term,  1915.  Affirmed.  Opinion  filed 
May  23,  1916. 

Statement  .of  the  Case. 

Action  by  Peter  Hand  Brewing  Company,  a  cor- 
poration, plaintiff,  against  Michael  H.  Schmitz  and 
Annie  J.  Schmitz,  defendants.  From  a  judgment  for 
plaintiff,  defendants  appeal. 

J.  H.  Gewekb,  for  appellants. 

Mateb,  Meyer,  Austrian  &  Platt,  for  appellee. 

Mb.  Justice  Babnes  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Deeislon. 

Appeal  and  ebbos,  S  1751* — when  judgment  affirmed  for  absence 
of  MU  of  exceptions.  Where  the  errors  assigned  on  appeal  relate 
wholly  to  matters  .that  can  be  made  to  appear  only  by  bill  of  excep- 
tions and  the  record  does  not  contain  one,  a  motion  to  affirm  the 
judgment  below  will  be  granted. 

•See  nilnots  Notes  Digest,  Vols.  XI  to  XV,  and  CnmnlatlTO  i^narterly,  same 
tople  and  seetloB  number. 
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Paeifle  Express  Company,  Appellee,  t.  Spauldlng  & 

Company,  Appellant. 

Oen.  No.  21,917.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Wnr 
LiAM  Fenimobe  Cooper,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1915.  Reversed.  Opinion  filed  May  29,  1915.  Re- 
hearing denied  June  13,  1916. 

Statement  of  the  Case. 

Action  by  Pacific  Express  Company,  plaintiff, 
against  Spaulding  &  Company,  defendant,  for  dam- 
ages based  on  alleged  fraud  and  deceit  of  defendant. 
From  a  judgment  for  plaintiff,  defendant  appeals. 

Plaintiff,  a  common  carrier,  brought  suit  alleging 
that  defendant  delivered  to  it  a  parcel  for  shipment 
and  wrongfully  stated  its  value  to  be  not  exceeding 
$50 ;  that  it  was  consigned  to  Henry  Plaff,  of  El  Paso, 
Texas ;  that  while  in  transit  it  was  destroyed,  through 
no  fault  of  plaintiff;  that  Plaff  brought  suit  against 
the  plaintiff  Express  Company  for  the  value  of  the 
contents  of  the  parcel  and  had  judgment  for  $538, 
which  on  appeal  was  aflSrmed,  and  subsequently  the 
Express  Company  paid  said  judgment  with  interest 
and  costs.  It  was  further  alleged  that  plaintiff,  a  com- 
mon carrier,  was  obligated  for  a  less  degree  of  care 
during  transit  for  goods  valued  at  $50  or  less  than  for 
goods  of  greater  value,  and  because  of  the  value  wrong- 
fully placed  on  said  parcel  by  defendant,  plaintiff  gave 
the  less  degree  of  care  to  the  parcel,  hence  its  destruc- 
tion ;  that  this  was  fraud  and  deceit  on  the  part  of  de- 
fendant which  caused  plaintiff  to  sustain  damages. 

The  evidence  showed  that  the  shipping  clerk  for  de- 
fendant delivered  the  parcel  to  plaintiff  for  shipment 
and  took  from  plaintiff  a  receipt ;  that  plaintiff  did  not 
ask  for  any  valuation  of  the  goods  and  no  value  was 
given.    The  printed  receipt  contained  this: 
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"The  said  Pacific  Express  Company  shall  not  be 
liable  for  *  *  *.  Nor  for  any  loss  or  damage  to  said 
property  exceeding  the  sum  of  $50  which  sum,  or  any 
other  sum  herein  stated,  is  the  value  of  the  property 
agreed  upon  as  the  basis  of  charges  for  the  service 
undertaken,  and  to  which  the  charges  are  in  fact  gradu- 
ated, and  the  risk  of  this  company  limited,  unless  the 
just  and  true  value  thereof  is  otherwise  herein  stated." 

The  shipping  clerk  testified  he  was  familiar  with 
the  terms  of  the  receipt.  There  was  other  evidence 
oflFered  tending  to  show  knowledge  on  the  part  of  the 
defendant  of  this  provision,  which  evidence  the  court 
refused  to  admit. 

C.  C.  Collins,  for  appellant. 

John  Gibson  Hale,  for  appellee. 

Mb.  Presiding  Justice  McSubely  delivered  the 
opinion  of  the  court. 

Abstract  of  the  Decision. 

1.  Carriers,  §  182* — when  evidence  of  knowledge  of  existence  of 
j^ovi9ion  in  receipt  limiting  liability  to  certain  sum  admiaaible  in 
action  against  shipper  for  fraud.  In  an  action  by  a  carrier,  based 
on  fraud  and  deceit  of  a  shipper  in  delivering  to  it  for  shipment 
goods  of  a  value  greater  than  $50  without  stating  the  value  thereof, 
to  recover  damages  sustained  by  the  recovery  of  a  Judgment  against 
it  by  the  consignee  for  loss  of  the  shipment,  evidence  of  knowledge 
by  the  shipper's  shipping  clerk  that  the  receipt  for  the  shipment 
contained  a  provision  limiting  the  carrier's  liability  to  $50,  unless 
the  true  value  exceeding  that  amount  be  stated,  is  admissible. 

2.  Carriers,  §  134* — who  may  sue  for  loss  of  goods  in  transit. 
On  delivery  to  a  carrier  of  a  shipment  purchased  by  the  consignee 
he  becomes  the  owner  thereof,  and  alone  can  recover  for  loss  in  tran- 
sit caused  by  carrier's  negligence. 

3.  Carriers,  §  172* — when  consignee  not  hound  hy  restrictions 
in  hill  of  lading.  Without  authority  from  the  consignee  to  do  so,  the 
consignor  cannot  bind  the  consignee  by  restrictions  in  the  bill  of 
lading. 

•8«e  nilnoii*  Note*  Digest,  Vols.  XI  to  XV,  and  ComnlaUTe  Qmurtorlj» 
topic  and  section  numbor. 
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4.  Cabbiebs,  §  168* — what  does  not  constitute  actUmable  fraud  or 
deceit  by  consignor.  Delivery  of  Bhlpment  to  carrier  by  consignor, 
without  stating  the  value  thereof,  though  he  knows  there  is  a 
clause  in  the  receipt  limiting  carrier's  liability  to  $50  in  case  a  high- 
er value  is  not  given,  does  not  amount  to  fraud  and  deceit  entitling 
the  carrier  to  recover  damages  sustained  by  recovery  of  a  judgment 
against  it  by  the  consignee  for  loss  of  shipment 

5.  Judgment,  §  602* — when  judgment  &y  consignee  against  car- 
rier for  negligence  conclusive  in  action  by  carrier  against  oonsiffnar. 
Where  a  consignee  has  recovered  judgment  against  a  carrier  for 
loss  of  shipment  caused  by  the  latter's  negligence,  such  carrier 
cannot  recover  damages  sustained  thereby  of  the  consignor  baaed 
on  his  fraud  and  deceit  in  not  stating  the  true  value  of  the  ship- 
ment under  contract  limiting  carrier's  liability  to  a  certain  amount 
unless  such  shipment  is  valued  in  excess  thereof. 


Fortune  Brothers  Brewing  Company,  Plaintiff  in 
Error,  y.  Cliieago  €ity  Railway  Company,  Defend- 
ant in  Error. 

Oen.  No.  22,046. 

MimiciPAL  Court  of  Chicago,  S  13* — when  statement  of  claim  in 
tort  insujBMent,  A  statement  of  claim  In  tort  in  a  fourth-«Ias8 
case,  which  is  wholly  silent  as  to  the  care  exercised  by  plaintiff  and 
gives  no  facts  whatever  touching  his  conduct  or  position  in  relation 
to  the  accident  does  not  state  a  cause  of  action. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Chablbs  N. 
GO0D5OW,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1916.    Affirmed.    Opinion  filed  May  29,  1916. 

Thomas  J.  Young  and  John  J.  Poulton,  for  plain- 
tiflF  in  error. 

Wabren  D.  Bartholomew  and  Frank  L.  Kriete,  for 
defendant  in  error;  W.  W.  Gueley  and  J.  B.  Guii> 
LiAMS,  of  counsel. 

•Bee  Ulinols  Notes  Digest,  Vols.  XI  to  XV,  uid  CmmlAllTe  <|iMrteriy,  Mm« 
topic  flMid  teetloB  number. 
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Mr.  Presiding  Justice  McSubely  delivered  the 
opinion  of  the  court. 

Plaintiff  brought  suit  to  recover  for  damages  to  its 
motor  truck  which  was  struck  by  one  of  defendant's 
street  cars.  The  trial  court  directed  the  jury  to  re- 
turn a  verdict  of  not  guilty. 

Defendant  urges  that  plaintiff  ^s  amended  statement 
of  claim  does  not  state  a  cause  of  action,  hence  there 
was  no  proper  issue  to  be  submitted  to  a  jury.  This 
was  an  action  in  tort  of  the  fourth  class  in  the  Munic- 
ipal Court.  The  amended  statement  of  claim  alleges 
that  the  plaintiff  claims  **  damages  caused  by  said  car 
belonging  to  defendant  running  into  and  striking  the 
motor  truck  belonging  to  plaintiff,  at  or  about  the  cor- 
ner of  24th  street  and  Cottage  Grove  avenue  in  the 
City  of  Chicago,  on  the  6th  day  of  March,  A.  D.  1913, 
said  car  having  been  so  carelessly  and  negligently 
driven  or  managed  by  defendant,  or  its  servants,  as  to 
run  at  a  high  and  dangerous  rate  of  speed  into  and 
upon  plaintiff's  motor  truck,  without  stopping  at  the 
comer  of  said  streets  to  take  on  passengers  waiting 
there,  and  without  giving  warning  of  its  approach." 
There  is  no  averment  of  any  duty  of  defendant  to 
plaintiff,  no  allegation  that  plaintiff  was  in  the  ex- 
ercise of  due  care,  and  no  facts  alleged  from  which 
duty  or  care  can  be  implied. 

**A  declaration  in  an  action  to  recover  for  injuries 
received  through  negligence  which  does  not  aver  due 
care  on  the  part  of  the  plaintiff  when  he  was  injured, 
and  does  not  contain  any  averment  in  regard  to  his 
conduct  or  the  circumstances  surrounding  him  from 
which  due  care  on  his  part  may  be  reasonably  inferred, 
does  not  state  a  cause  of  action,  and,  after  the  period 
of  limitation  fixed  by  the  statute  has  elapsed,  cannot 
be  amended  to  state  a  cause  of  action  not  subject  to 
the  bar  of  the  statute.  If  a  declaration  omits  to  allege 
any  substantial  fact  which  is  essential  to  a  right  of 
action  and  which  is  not  implied  in  or  inferable  from 
the  finding  of  those  which  are  alleged,  a  verdict  for 
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the  plaintiff  does  not  cure  the  defect/*  Walters  v. 
City  of  Ottawa,  240  lU.  259. 

From  anything  to  the  contrary  appearing  in  the 
statement  before  us,  plaintiff  abandoned  his  truck  in 
the  street  car  track  in  the  nighttime,  or  recklessly  ran 
headon  into  the  street  car.  The  statement  manifestly 
states  no  cause  of  action. 

Is  this  necessary  in  a  statement  of  claim  in  a  case 
of  this  class  and  kind?  We  are  of  the  opinion  that  the 
Supreme  Court  has  decided  that  it  is.  GUlnum  v.  Chi- 
cago  Rys,  Co,,  268  111.  305.  In  the  opinion  the  court 
says :  * '  It  is  diflScult  to  conceive  how  it  is  possible  to 
show  a  tort  done  to  the  plaintiff  without  disclosing  a 
cause  of  action  *  * ;  and  as  to  section  40  of  the  Municipal 
Court  Act  (J.  &  A.  ^  3352),  which  provides  that  in  such 
cases  it  will  not  be  required  **to  set  forth  the  cause  of 
action  with  the  particularity  required  in  a  declaration 
at  common  law, '  *  the  court  says :  *  *  This  proviso  pro- 
ceeds on  the  theory  that  the  statement  of  claim  must 
show  a  cause  of  action.  If  not,  it  is  useless.  •  •  • 
The  effect  of  this  language  is  to  do  away  with  all  ob- 
jections to  the  statement  of  claim  which  might  be 
made  to  a  declaration  by  special  demurrer  and  to  rec- 
ognize only  objections  going  to  the  merits  of  the  case.** 
And,  again,  the  court  says :  * '  The  statement  of  claim 
was  not  waived  by  the  failure  of  the  defendant  to 
move  for  a  more  specific  statement.  The  statement 
stands  for  a  declaration  in  common  law  actions.  It  is 
essential  to  sustain  the  judgment.'*  We  do  not  find 
anything  to  the  contrary  in  the  opinion  in  Enberg  v. 
City  of  Chicago,  271  HI.  404.  In  this  case  the  court 
said,  referring  to  the  Gillman  case :  * '  It  holds  that  a 
statement  of  the  elements  of  the  tort  or  wrong  commit- 
ted must  appear  in  the  statement  of  claim.  *  * 

In  the  light  of  these  decisions  we  hold  that  a  state- 
ment of  claim  in  tort  in  a  fourth-class  case,  which  is 
wholly  silent  as  to  the  care  of  plaintiff  and  gives  no 
facts  whatever  touching  his  conduct  or  position  in  re- 
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lation  to  the  accident,  does  not  state  a  cause  of  action. 

It  might  also  be  added  that  we  have  examined  the 
evidence  in  this  case  and  are  of  the  opinion  that  even 
under  a  proper  statement  of  claim  plaintiff's  servant 
driving  the  motor  truck  was  shown  to  have  been  guilty 
of  such  contributory  negligence  as  to  preclude  any  re- 
covery from  the  defendant. 

The  judgment  is  affirmed. 

Affirmed. 


F.  G.  Pennington  for  use  of  I.  Y.  Edgerton,  Defendant 
in  Error,  y.  Grand  Trank  Western  Railway  Com- 
pany.  Plaintiff  in  Error. 

Oen.  No.  23,061.    (Not  to  be  reported  in  fall.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  James  C.  Maa- 
TiN,  Judge,  presiding.  Heard  in  this  court  at  the  March  term,  1916. 
Reversed.    Opinion  filed  May  29,  1916. 

Statement  of  the  Case. 

Action  by  F.  C.  Pennington,  for  use  of  I.  V.  Edger- 
ton,  plaintiff,  against  Grand  Trunk  Western  Eailway 
Company,  defendant,  to  recover  for  damages  to  in- 
terstate shipment.  To  reverse  a  judgment  for  plain- 
tiff, defendant  prosecutes  a  writ  of  error. 

The  shipment  originated  at  Mount  Pleasant,  Michi- 
gan. There  it  was  received  by  the  Ann  Arbor  railroad, 
which  issued  its  through  bill  of  lading  to  destina- 
tion. The  Ann  Arbor  railroad  hauled  it  to  Imlay  City, 
Michigan,  there  connecting  with  defendant's  road, 
which  hauled  it  to  Black  Rock,  New  York,  and  there 
turned  it  over  to  the  Delaware,  Lackawanna  &  Wes- 
tern Railway,  which  transported  it  to  destination,  New 
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York  City.  Plaintiff  says  that  defendant,  through  its 
agent  at  Imlay  City,  orally  agreed  to  haul  the  car  from 
that  point  on  a  certain  train,  No.  90,  leaving  early  in 
the  morning,  but  it  failed  to  do  so  and  hauled  it  on  a 
later  train,  thus  causing  it  to  arrive  at  destination  too 
late  for  a  market,  with  ensuing  loss. 

Defendant  requested  the  court  to  hold  as  a  proposi- 
tion of  law  that : 

'*  Under  the  Carmack  Amendment  to  the  Interstate 
Commerce  Act  the  remedy  of  a  shipper  for  loss  or 
damage  to  property  delivered  to  an  initial  carrier, 
which  issues  its  through  bill  of  lading  to  the  shipper 
for  interstate  transportation  over  several  lines  and 
which  property  is  delayed  while  in  the  hands  of  a  con- 
necting carrier,  is  against  the  initial  carrier  alone  and 
not  against  the  connecting  carrier.^' 

The  court  marked  this  ** Refused.*^ 

Kbetzinoeb  &  Kbetzingeb  and  L.  L.  Smith,  for 
plaintiff  in  error. 

Walteb  H.  Eckbbt,  for  defendant  in  error. 

Mb.  Pbesiding  Justice  McSubbly  delivered  the 
opinion  of  the  court. 

Abstract  of  the  Decision. 

1.  Cabbiebs,  S  1S8* — when  initial  carrier  alone  UaMe  for  damage 
to  or  l088  of  interstate  shipment  due  to  delay  while  in  hands  of  con- 
necting carrier.  Under  the  Carmack  Amendment  to  the  Interstate 
Commerce  Act  the  remedy  of  a  shipper  for  Idss  or  damage  to  prop- 
erty delivered  to  an  .initial  carrier,  which  issues  its  through  bill  of 
lading  to  the  shipper  for  interstate  transportation  over  several  lines 
and  which  property  is  delayed  while  in  the  hands  of  a  connecting 
carrier,  is  against  the  initial  carrier  alone  and  not  against  the  con- 
necting carrier. 

2.  Conflict  of  laws,  §  21* — when  Federal  decisions  govern  as 
liability  of  carrier  for  loss  of  or  damage  to  interstate  shipment.    As 

•See  nilnolt  Note*  Divert,  Vols.  XI  to  XV,  and  CvmnlAtiTO  Qnartorly,  mom 
topic  flMid  section  number. 
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to  interstate  carrier's  liability  for  loss  or  damage  to  interstate 
shipment  decisions  from  State  courts  do  not  avail  as  the  Carmack 
Amendment  supersedes  all  regulations  and  policies  of  the  different 
States. 

3.  Carriebs,  f  198* — when  affidavit  of  defense  dy  connecting  car- 
rier sufficiently  alleges  sole  liability  of  initiiU  carrier.  In  an  action 
against  a  connecting  interstate  carrier  for  damage  to  shipment 
shipped  under  a  through  bill  of  lading,  an  affidavit  of  defense  aver- 
ring that  the  damages,  "if  any,  are  not  chargeable  in  any  way  to  the 
defendant/'  is  sufficient  to  raise  the  point  that  the  Carmack  Amend- 
ment has  superseded  all  regulations  and  policies  of  the  different 
States  in  regard  to  interstate  carrier's  liability,  and  such  action 
must  be  brought  against  the  initial  carrier. 


Albert  L.  yon  Degens,  Plaintiff  in  Error,  t.  Lillian 
Yon  Degens,  Defendant  in  Error. 

Oen.  No.  32,074.    (Not  to  be  reported  in  fall.) 

Error  to  the  Circuit  Court  of  Cook  county;  the  Hon.  Chablks  M. 
Walkeb,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1916.    Affirmed.    Opinion  filed  May  29,  1916. 

Statement  of  the  Case. 

Bill  for  divorce  by  Albert  L.  von  Degens,  complain- 
ant, against  Lillian  von  Degens,  defendant.  To  re- 
verse an  order  dismissing  the  bill  for  want  of  eqnity, 
the  complainant  prosecutes  a  writ  of  error. 

Complainant  filed  his  bill  of  complaint  asking  for  a 
divorce  from  his  wife  on  the  ground  that  she  had  been 
guilty  of  extreme  and  repeated  cruelty  towards  him. 
Upon  hearing  he  testified  as  to  the  alleged  acts  of 
cruelty,  and  was  corroborated  to  a  certain  extent  by 
the  testimony  of  his  two  sons.  After  hearing  the  court 
ordered  the  bill  dismissed  for  want  of  equity. 

•See  niliMito  NotM  DIsest,  Vols.  XI  to  XV.  and  CvmiilattTO  ilwutOTly,  mmm 
topic  and  MctloB  anmbor. 
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William  A.  Jennings,  for  plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

Mb.  Pbesiding  Justice  McSubely  delivered  the 
opinion  of  the  court. 

Abstract  of  the  Decision. 

DiTOBCE,  §  12* — when  husband  not  entitled  to  divorce  on  ground 
of  extreme  cruelty.  Where  a  husband  asks  for  a  divorce  from  his 
wife  upon  the  ground  of  extreme  and  repeated  cruelty,  he  must 
make  out  a  clear  case;  and  it  is  not  sufficient  for  him  to  show 
slight  acts  of  violence  on  her  part  towards  him  so  long  as  there  is 
no  reason  to  suppose  that  he  cannot  protect  himself  by  a  proper 
exercise  of  his  marital  powers. 


Joseph  Maslo  by  Stanislaw  Haslo,  Defendant  in  Error, 
y.  Franciszka  Hatyasik,  Plaintiff  in  Error. 

Oen.  No.  23,279.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  A.  Ma- 
HONBT,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1916.    Affirmed.    Opinion  filed  May  29,  1916. 

Statement  of  the  Case. 

Action  by  Joseph  Maslo,  by  Stanislaw  Maslo,  his 
next  friend,  plaintiff,  against  Franciszka  Matyasik,  de- 
fendant, for  damages  for  personal  injuries  to  the  plain- 
tiff, alleged  to  have  resulted  from  his  being  struck  by 
a  brick  thrown  by  the  defendant.  To  reverse  a  judg- 
ment for  plaintiff  for  four  hundred  dollars,  defendant 
prosecutes  a  writ  of  error. 

The  plaintiff,  a  boy  six  years  of  age,  was  struck  on 
the  head  by  a  brick  alleged  to  have  been  thrown  by 

•Bm  flUnols  Notes  Digest.  V«U.  XI  to  XV,  and  Cumulative  iloartOTly.  sasM 
tople  and  Mctloii  nimbcr. 
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the  defendant.  A  witness  testified  positively  that  he 
saw  the  defendant  throw  the  brick  striking  the  child, 
and  there  was  evidence  tending  to  corroborate  his 
story,  including  the  testimony  of  one  witness  as  to  an 
admission  by  the  defendant.  Defendant  testified  deny- 
ing that  she  threw  the  missile,  and  was  supported  by 
the  testimony  of  a  son,  who  stated  that  when  other 
boys  were  throwing  bricks  at  him  he  threw  the  brick 
and  by  mistake  struck  plaintiflf. 

The  physicians  testified  as  to  the  infliction  of  a  cut 
on  the  head  about  an  inch  in  length  which  required 
stitches.  There  was  other  evidence  tending  to  show 
a  condition  of  shock,  with  resulting  impairment  of  the 
child  ^s  nervous  system. 

Joseph  B.  Burbes  and  MAXiMnjAN  J.  St.  George^  for 
plaintiflf  in  error. 

No  appearance  for  defendant  in  error. 

Mb.  Pbesidinq  Justice  McSubely  delivered  the 
opinion  of  the  court. 

Abstract  of  the  Decision. 

1.  AssAVLT  AND  BATTEST,  {  14* — When  evidencc  8uSlci€nt  to  sus- 
tain verdict.  In  an  action  for  damages  for  personal  Injuries  caused 
by  a  brick  alleged  to  have  been  .thrown  at  the  plaintiff  by  the  de- 
foQdant,  evidence  held  sufficient  to  sustain  a  verdict  for  the  plaintiff. 

2.  Witnesses,  S  298* — when  question  touching  general  reputa- 
tion of  witness  improper  in  form.  Question,  touching  the  general 
reputation  of  a  witness,  as  to  "whether  he  will  tell  the  truth  or 
not,"  held  Improper  in  form. 

3.  Witnesses,  $  278* — when  questions  put  to  uHtness  for  pur- 
poses of  impeachment  improper.  Questions  tending  to  develop  that 
a  witness  had  made  statements  contrary  to  his  testimony  on  the 
stand  are  improper  where  such  witness  is  not  given  an  opportunity 
to  affirm  or  deny  making  of  such  statements. 

4.  Assault  and  batiebt,  §  22* — when  verdict  for  injuries  to 
child  not  excessive.    Verdict  for  four  hundred  dollars  awarded  a  six- 

•8m  minols  NotM  Digest,  VoU.  XI  to  XV,  and  OmnslatlTe  Quarterly,  Mime 
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year-old  boy  for  injuries  sustained  by  being  struck  by  a  brick 
thrown  by  the  defendant,  held  not  excessive  where  the  plaintiff  aaf- 
fered  a  cut  on  the  head  one  inch  in  length  which  required  stitches, 
and  a  condition  of  shock  with  resulting  impairment  of  the  nenrous 
system. 


F.  Thomas  Maleekl,  Defendant  in  Error,  y.  Jnlius  N. 

Heldman,  Plaintiff  in  Error. 

Oen.  No.  21,602.    (Not  to  be  reported  in  full.) 

EhTor  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  R.  Ne:w- 
ooMEB,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1916.    Affirmed.    Opinion  filed  May  29,  1916. 


Statement  of  the  Case. 

Action  in  the  Municipal  Court  of  Chicago  by  F. 
Thomas  Malecki,  plaintiff,  against  Julius  N.  Heldman, 
defendant,  for  services  rendered  the  defendant  by  the 
plaintiff.  To  reverse  a  judgment  for  $105  for  plain- 
tiff, defendant  prosecutes  a  writ  of  error. 

Plaintiff  testified  that  defendant  employed  him  to 
work  for  the  Central  Trust  Company  in  a  case  in 
which  defendant  represented  certain  creditors  of  the 
Woolen  Mills  Company,  a  bankrupt,  and  the  Trust 
Company  was  receiver  of  the  bankrupt,  and  promised 
to  pay  him  $5  per  day  out  of  his  own  pocket  for  such 
services.  Defendant  testified  that  he  did  not  employ 
plaintiff  nor  promise  to  pay  him  any  sum  whatever 
out  of  his  own  pocket.  The  clerk's  record  showed  a 
verdict  for  plaintiff  for  $105  entered  February  25, 
1915;  that  the  defendant  moved  the  court  for  a  new 
trial  and  after  several  postponements  the  motion  was 
heard  and  denied  May  1, 1915. 
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Simon  La  Grou,  for  plaintiff  in  error. 

George  L.  Schein  and  Leo  H.  Hoffman,  for  defend- 
ant in  error. 

Mr.  Justice  Baker  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Municipal  Coubt  or  Chicago,  S  27* — when  queation  not  ffre- 
served  by  hill  of  exceptions  or  stenographic  report  not  reviewed. 
The  reviewing  court  will  not  investigate  whether  the  evidence  sus- 
tains  the  verdict  where  it  is  not  shown  by  bill  of  exceptions  or 
stenographic  report  that  a  motion  for  a  new  trial  was  made  and 
overruled  and  an  exception  taken  thereto. 

2.  Municipal  Court  of  Chicago,  S  28* — when  objections  to  in- 
structions not  considered  on  review.  The  reviewing  court  cannot 
consider  objections  to  instructions  where  no  objection  was  made  to 
them  in  the  trial  court  nor  any  instruction  asked  for  by  plaintiff 
in  error  and  refused. 


The  People  of  the  State  of  Illinois  ex  rel.  John  J. 
Lynch  and  A.  Cochrane  ( Petitioners )9  Appellee,  y. 
William  Hale  Thompson,  Mayor  (Respondent), 
Appellant. 

Gen.  No.  31,767.    (Not  to  be  reported  In  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Edwabd 
M.  Mangan,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.  Reversed  and  remanded  with  directions.  Opinion  filed 
May  29,  1916. 

Statement  of  the  Case. 

Mandamus  proceedings  by  the  People  of  the  State 
of  Illinois  ex  rel,  John  J.  Lynch  and  A.  Cochrane,  pe- 

•See  nilnoft*  Notes  Dlgett,  Vols.  XI  to  XV,  and  ComnlatlTo  Quarterly,  gam* 
topic  aod  section  number. 
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titioners,  against  William  Hale  Thompson,  mayor  of 
Chicago,  respondent,  to  compel  issuance  of  a  dram 
shop  license  to  petitioners.  From  an  order  directing 
the  issuance  of  a  license,  the  respondent  appeals. 

The  order  was  entered  August  16,  1915,  and  the 
term  for  which  the  license  was  applied  for  ran  from 
May  1  to  October  31,  1915,  and  expired  before  the 
hearing  of  the  appeal. 

Samuel  A.  Ettblson,  for  appellant ;  Roy  S.  Gaskill, 
of  counsel. 

William  G.  Anderson  and  L.  A.  Newby,  for  ap- 
pellee. 

Mr.  Justice  Baker  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Deeision. 

1.  iNToxicATiNO  LIQUORS,  §  28* — toheu  Usuance  of  dramshop  license 
toithin  discretion  of  authorized  officer.  The  issuance  of  dramshop 
licenses  is  a  matter  of  discretion  of  the  officer  authorized  thereto 
by  the  statute. 

2.  Intoxicating  liquors,  §  28* — when  discretion  of  authorized 
officer  in  refusing  to  issue  dramshop  license  not  interfered  with.  In 
the  absence  of  fraud  or  arbitrary  exercise  of  discretion  by  officer 
authorized  to  issue  dramshop  licenses,  the  courts  will  not  interfere 
with  his  exercise  of  discretion  in  refusing  to  issue  a  license. 

3.  Intoxicating  liquors,  §  30* — when  order  directing  issuance  of 
dramshop  license  reversed  on  appeal.  Where  the  term  for  which  a 
dramshop  license  has  been  ordered  issued  has  expired  before  the 
hearing  on  appeal,  such  order  will  be  reversed. 

•See  minols  Notes  Dlseet,  Vols.  XI  to  XV,  uid  Cnmnlattro  Qoaitorly,  MMie 
lopie  and  Mciion  number. 
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Albert  E.  Wilson^  Administrator^  Appellee^  t.  Chicago 
City  Railway  Company^  Appellant. 

Oen.  No.  22,025.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Marcus 
A.  Kavanagh,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.  Affirmed.  Opinion  filed  May  29,  1916.  Rehearing  denied 
June  13,  1916.  Certiorari  denied  by  Supreme  Court  (making  opin- 
ion final). 

Statement  of  the  Case. 

Action  by  Albert  E.  Wilson,  administrator  of  the 
estate  of  William  White  Wilson,  deceased,  plaintiff, 
against  the  Chicago  City  Railway  Company,  defend- 
ant, for  damages  sustained  by  deceased's  widow,  heirs 
and  next  of  kin,  by  reason  of  his  death  through  the  al- 
leged negligence  of  the  defendant.  From  a  judgment 
for  plaintiff  for  $3,000,  defendant  appeals. 

Defendant  operated  on  43rd  street  a  double  track 
electric  street  railway  and  also  one  on  Cottage  Grove 
avenue.  A  train  came  from  the  west  on  the  south  side 
of  43rd  street  and  stopped  west  of  the  cross-walk  to 
discharge  passengers.  The  deceased  was  first  seen  on 
the  southeast  comer.  He  stepped  down  from  the  curb 
and  started  to  cross  to  the  north  side  of  43rd  street. 
A  car  was  going  north  on  the  east  track  in  Cottage 
Grove  avenue  and  reached  the  crossing  in  advance  of 
the  car  on  43rd  street.  In  crossing  the  track  on  43rd 
street  deceased  was  struck  by  the  eastbound  car  on 
that  street  and  killed. 

The  distance  from  building  line  to  building  line  in 
Cottage  Grove  avenue  is  about  eighty,  feet  and  the 
sidewalk  is  about  thirty  feet  wide.  The  distance  from 
the  south  curb  of  43rd  street  to  the  first  rail  of  the 
track  in  that  street  is  about  ten  feet.  The  car  that 
struck  Mr.  Wilson  was  what  is  known  as  a  single  track 
summer  car. 
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There  was  evidence  tending  to  show  that  the  motor- 
man  first  looked  north  and  then  looked  sonth.  The 
eastbound  car  crossed  the  northbound  Cottage  Grove 
avenue  track  close  behind  the  northbound  car  on  that 
track.  There  was  evidence  that  the  progress  of  de- 
ceased across  the  eastbound  track  in  43rd  street  was 
impeded  by  a  westbound  car  or  other  vehicle,  and  that 
deceased  attempted  to  go  back  to  the  south  to  escape 
the  eastbound  car,  but  that  because  of  the  rate  of  speed 
of  that  car  and  because  the  motorman  was  looking 
north  he  did  not  see  the  deceased  until  it  was  too  late 
to  stop  the  car  and  avoid  striking  him. 

The  causes  of  the  action  set  forth  in  the  declaration 
are :  That  defendant  was  carelessly,  etc.,  running  one 
of  its  cars  in  43rd  street,  at  its  intersection  with  Cot- 
tage Grove  avenue;  that  while  plaintiff's  intestate  in 
the  exercise  of  due  care  and  caution  for  his  own  safety 
was  crossing  43rd  street  on  the  east  side  of  Cottage 
Grove  avenue,  he  was  struck  by  defendant's  car  and 
so  injured  that  he  died.  The  negligence  charged  in 
the  second  count  is  in  carelessly  and  negligently  driv- 
ing the  car  across  the  intersection  without  ringing  a 
bell  or  giving  any  wa"?ning.  The  negligence  charged 
in  the  third  count  is  driving  the  car  across  the  inter- 
section at  a  speed  of  fifteen  miles  an  hour  without 
ringing  a  bell  or  sounding  a  warning.  The  negligence 
charged  in  the  fourth  count  is  running  the  car  at  a 
speed  of  fifteen  miles  an  hour.  The  negligence  charged 
in  the  fifth  count  is  that  while  driving  the  car  across 
the  intersection  the  motorman  was  not  looking  out  for 
pedestrians  who  might  be  crossing.  The  negligence 
charged  in  the  sixth  count  is  in  wilfully,  wantonly,  and 
with  gross  negligence  driving  the  car  against  plain- 
tiff's intestate. 

John  E.  Kehob  and  Watson  J.  Febby,  for  appel- 
lant ;  W.  W.  GuRLEy  and  J.  E.  Guilliams^  of  counsel. 
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Albert  E.  Wilson  and  Guerin  &  Baebbtt^  for  ap- 
pellee. 

Mr.  Justice  Baker  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Street  bailboadb,  f  136* — when  contributory  negligence  of 
pedestrian  about  to  cross  track  for  jury.  What  constitutes  negli- 
gence or  want  of  due  care  on  the  part  of  one  about  to  cross  a  street 
car  track,  at  a  street  intersection,  is  usually  a  question  of  fact  for 
the  jury. 

2.  Stbeet  bailboads,  f  131* — what  constitutes  prima  fade  case 
in  action  for  death  of  pedestrian  at  street  crossing.  In  an  action 
for  death  caused  by  the  deceased  being  run  over  at  a  street  crossing 
by  the  defendant's  street  car,  a  prima  facie  case  is  made  out  where 
the  evidence  falls  to  show  that  a  bell  was  rung  or  gong  sounded, 
and  shows  that  the  car  was  running  at  an  improper  rate  of  speed. 

3.  Street  bailboads,  §  133* — v>hen  negligence  in  operation  ques- 
tion for  jury.  Where,  in  an  action  for  death  of  plaintiffs  intestate 
caused  by  his  being  run  over  at  a  street  crossing  by  the  defendant's 
street  car,  the  evidence  is  conflicting  as  to  whe^ther  a  bell  was  rung 
or  gong  sounded  by  defendant's  servants,  and  as  to  the  speed  of  the 
car,  such  questions  are  for  the  jury,  and  their  verdict  will  not  be 
disturbed  on  appeal. 

•See  niinele  Notee  Dlgeit,  Vols.  XI  to  XV,  and  CmnnlattTe  Qnarterlj, 
topic  and  ■eotlon  number. 
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Bessie  McConnell^  Appellee^  y.  Chicago  Railways  Com- 
pany and  Herbert  Hinchllffe^  trading  as  H.  Hinch- 
liffe  Teaming  Company,  Appellants. 

Oen.  No.  22,056.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Harby 
C.  MoBAN,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1916.  Affirmed.  Opinion  filed  May  29, 1916.  Rehearing  denied  June 
13,  1916. 

Statement  of  the  Case, 

Action  by  Bessie  McConnell,  plaintiff,  against  Chi- 
cago Bailways  Company  and  Herbert  Hinchliffe,  trad- 
ing as  H.  Hinchliffe  Teaming  Company,  defendants, 
for  damages  for  personal  injnry.  From  a  judgment 
for  $9,000  for  plaintiff,  defendants  appeal. 

The  defendant  Railways  Company  operated  a  street 
railway  in  Madison  street.  A  westbound  street  car 
on  the  north  track  of  the  railway  stopped  to  discharge 
and  receive  passengers,  with  the  front  end  of  the  car 
at  or  near  the  east  line  of  Halsted  street.  Plaintiff 
started  to  cross  Madison  street  from  the  soi:U;heast 
comer  of  Halsted  and  Madison  streets,  and  when  she 
reached  the  center  of  the  eastbonnd  track  saw  a  west- 
bound car  of  defendant  coming  to  a  stop.  After  the 
car  had  stopped  she  walked  in  front  of  the  car  and 
then  east  alongside  of  it  to  about  the  center  of  the  car ; 
she  then  saw  a  team  coming  towards  her,  which  was 
then  twenty-five  or  thirty  feet  east  of  the  rear  end  of 
the  car.  The  entrance  to  the  car  was  at  the  rear  end, 
and  she  walked  to  the  rear  vestibule  and  started  to  get 
on.  She  testified  that  she  placed  her  right  foot  on  the 
step,  took  hold  of  the  iron  stanchion  at  the  outer  end 
of  the  rail  which  divided  the  rear  platform,  stepped  on 
the  platform  with  her  left  foot,  when  the  car  started 
with  a  jerk  and  she  was  thrown  backward  into  the 
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street.  Two  teams  of  defendant  Hinchliflfe  were  go- 
ing west  north  of  the  north  rail  of  the  track  on  which 
the  car  ran.  The  front  team  was  driven  by  Sibley,  who 
was  not  called  as  a  witness,  and  the  rear  one  was 
driven  by  Forrest  Hinchliffe,  a  brother  of  defendant 
Hinchliffe.  He  testified  that  plaintiff  was  twenty  or 
twetity-five  feet  in  front  of  the  hind  wheels  of  Sibley's 
wagon  when  she  fell,  and  that  the  wagon  could  not 
have  run  over  her  leg.  Opposed  to  this  testimony  is 
the  testimony  of  Silver  and  Taylor  that  they  saw  the 
hind  wheel  of  the  wagon  run  over  plaintiff's  leg,  and 
the  testimony  of  the  surgeon  that  both  bones  of  the 
right  leg  were  broken  and  the  left  leg  injured.  One 
count  of  the  declaration  is  as  follows : 

''Plaintiff  further  avers  that  while  standiug  at  said 
intersection  as  aforesaid,  one  of  the  defendant's  Chi- 
cago Eailways  Company's  cars  stopped  at  said  inter- 
section, for  the  purpose  of  receiving  and  discharging 
passengers,  and  while  so  doing,  the  defendant  Chicago 
Eailways  Company  negligently  and  carelessly  started 
said  car,  and  the  defendant  Herbert  T.  Hinchliffe  by 
his  servants,  then  and  there  in  charge  of  said  horses 
and  wagon,  negligently  and  carelessly  drove,  operated 
and  managed  said  horses  and  wagon,  so  as  to  cause 
same  to  collide  with  plaintiff. 

'  *  Plaintiff  further  avers  that  she  was  then  and  there- 
by severely,  dangerously  and  permanently  injured," 
etc.* 

As  amended  the  last  paragraph  commences  as  fol- 
lows : 

' '  Plaintiff  further  avers  that  she  was  then  and  there- 
by as  a  result  of  the  negligence  of  said  defendants  and 
each  of  them  as  above  alleged,  severely,  dangerously 
and  permanently  injured  both  internally  and  exter- 
nally." 

Joseph  D.  Ryan  and  Frank  L.  Krtetb,  for  appellant 
Chicago  Railways  Company;  W.  W.  Gurley  and  J.  R. 
GuilijIams,  of  counsel. 


492  Appellate  Courts  of  Illinois. 

McConnell  v.  Chicago  Railways  Co.   et  al.»  199   111.  App.   490. 


Harry  W.  Menbley  and  Sylvester  G.  Abbott,  for 
appellant  Herbert  Hinchliffe. 

Vincent  G.  Gallagher  and  Ernest  Messneb,  for  ap- 
pellee. 

Mb.  Justice  Bakeb  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

1.  Cabbiebs,  f  476* — when  evidence  sufficient  to  sustain  finding 
that  passenger  thrown  from  car  under  wagon  "by  negligent  starting 
of  oar.  In  an  action  for  personal  injuries,  evidence  held  to  Justify 
a  finding  that  the  plaintiff  was  thrown  from  one  defendant's  street 
cars  in  front  of  or  alongside  of  its  codefendant's  wagon  through 
the  negligent  starting  of  the  car  and  that  the  plaintiff's  leg  was 
run  oyer  and  broken  by  a  wheel  of  the  wagon. 

2.  Cabbiebs,  f  480* — when  negligence  in  starting  car  question  for 
jury.  In  an  action  for  personal  injuries,  questions  whether  a  de- 
fendant street  car  company  was  negligent  in  starting  its  car  where- 
by the  plaintiff  was  thrown  to  the  street  and  run  over  by  a  wagon, 
held  for  the  Jury. 

3.  Roads  and  bbidoes,  f  240* — when  negligence  of  driver  of  wagon 
in  running  over  passenger  thrown  from  street  car  question  for 
jury.  In  an  action  for  damages  for  personal  injuries  to  a  passenger 
who  was  thrown  out  of  a  street  car  upon  its  starting  and  was  run 
oyer  by  a  passing  wagon,  the  question  whether  the  driver  of  the 
wagon  was  guilty  of  negligence  in  running  over  plaintiff's  leg  held 
to  be  for  the  Jury. 

4.  Pleading,  f  453* — when  defects  are  waived,  A  party  having 
submitted  an  issue  to  the  Jury  cannot  complain  that  it  is  not  pre- 
sented by  the  pleadings. 

5.  Cabbiebs,  f  462* — when  declaration  sufficiently  alleges  causal 
connection  between  negligence  of  street  railroad  and  accident.  In 
an  action  for  personal  injuries,  declaration  held  to  sufficiently  al- 
lege causal  connection  between  the  negligence  of  the  defendant 
street  railroad  company  and  the  accident. 

6.  Pleading,  ^  466* — when  want  of  express  averments  cured  by 
verdict.  If  a  declaration  contains  terms  sufficiently  general  to 
include,  by  fair  and  reasonable  intendment,  any  matter  necessary  to 
be  proven  and  without  proof  of  which  the  jury  could  not  have 
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given  the  verdict,  the  want  of  an  express  averment  of  such  matter 
is  cured  by  the  verdict. 

7.  Cabbiebb,  f  372*— ir/^t  it  duty  of  conductor  of  street  car 
towards  hoarding  passenger.  A  street  car  conductor  must  exercise 
the  highest  degree  of  care  and  caution  to  see  that  an  intended 
passenger  in  the  act  of  boarding  his  car  Is  not  put  in  danger  by 
the  starting  of  the  car. 

8.  Roads  and  bbidges,  §  231* — what  is  duty  of  teamster  approach- 
ing street  car  from  rear  to  passengers.  Upon  a  teamster  approach- 
ing from  the  rear  a  standing  street  car  rests  the  duty  to  see  if 
by  driving  between  the  car  and  the  curb  he  is  endangering  those 
attempting  to  get  on  or  off  the  car. 

9.  Appeal  and  ebbob,  f  1533* — when  defective  instruction  not 
reversibly  erroneous.  Where  a  reading  of  an  instruction  in  its  en- 
tirety leaves  no  doubt  as  to  its  meaning,  the  omission  of  words  or 
the  substitution  of  erroneous  ones  is  not  reversible  error. 

10.  Appeal  and  ebbob,  f  1566* — when  modification  of  instruction 
on  credibility  of  witnesses  not  reversible  error.  The  substitution 
of  the  word  "of  for  "or"  in  a  charge  that  the  Jury  might  consider 
the  probability  or  improbability  of  the  truth  of  the  statements  of 
witnesses,  held  not  reversible  error. 

11.  Appeal  and  ebbob,  %  1533* — when  omission  of  word  in  in- 
struction harmless  error.  The  omission  of  the  word  "if*  from  the 
charge,  "The  court  instructs  the  jury  that  'if  you  find  for  the 
plaintiff  you  will  then  be  required  to  determine  the  amount  of 
her  damages/'  held  not  reversible  error. 

12.  Damages,  %  122* — when  verdict  for  injuries  to  both  legs  of 
woman  not  excessive.  Verdict  for  $9,000  awarded  a  woman  thrown 
from  a  street  car  to  the  street  and  run  over  by  a  wagon,  which 
broke  both  bones  of  one  leg  and  injured  the  other  leg,  held  not 
excessive. 

13.  Cabbiebs,  t  476* — when  evidence  suffMent  to  show  negligence 
of  street  car  company  in  starting  car  and  causal  connection  with 
injury.  In  an  action  for  personal  injuries  resulting  from  being 
thrown  from  a  street  car  of  one  defendant  and  run  over  by  other 
defendant's  wagon,  evidence  held  to  Justify  a  finding  of  negligence 
on  the  part  of  the  street  car  company  and  existence  of  causal 
connection  of  the  company  with  the  injury. 

14.  Roads  and  bbidges,  f  239* — when  evidence  sufficient  to  show 
negligence  of  driver  of  wagon  in  running  over  street  car  passenger 
and  causal  connection  with  injury.  In  an  action  for  damages  for 
personal  injuries  resulting  from  being  thrown  from  a  street  car 
as  it  started,  under  a  wagon  approaching  the  car  from  the  rear, 
evidence  held  sufficient  to  show  negligence  of  the  driver  of  the 
wagon  and  the  existence  of  causal  connection  of  the  driver  with 
the  injury. 
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The  People  of  the  State  of  Illinois  ex  rel.  Josephine 
Zebert^  Defendant  in  Error^  t.  Felix  J.  Lubin^ 
Plaintiff  in  Error. 

Oen.  No.  22,068.    (Not  to  be  reported  in  fall.) 

Brror  to  the  Municipal  Court  of  Chica«;o;  the  Hon.  Habbt  B1 
FiSHKB,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1916.    Affirmed.    Opinion  filed  May  29,  1916. 

Statement  of  the  Case. 

Prosecution  for  bastardy  by  the  People  of  the  State 
of  Illinois  ex  rel.  Josephine  Zebert,  plaintiff,  against 
Felix  J.  Lubin,  respondent.  To  reverse  a  judgment 
for  plaintiff,  respondent  prosecutes  a  writ  of  error. 

The  testimony  of  the  complaining  witness  was  that 
respondent  had  intercourse  with  her  at  Indiana  Har- 
bor December  31,  1913,  and  also  some  time  before 
Christmas  of  the  same  year  at  the  house  of  Mrs.  Gil- 
son,  where  she  was  employed.  Respondent  testified 
that  he  did  not  have  intercourse  with  the  complaining 
witness  at  any  time,  and  the  evidence  tended  to  show 
that  he  was  not  at  Indiana  Harbor  at  the  time  the  com- 
plaining witness  testified  that  he  had  intercourse  with 
her  there.  The  testimony  of  Mrs.  and  Mr.  Gilson  was 
that  a  week  or  two  before  Christmas  respondent  came 
to  their  house  and  they  went  to  a  show  leaving  the 
respondent  and  complaining  witness  alone  in  the  house. 

Two  witnesses  other  than  respondent  testified  to 
having  intercourse  with  the  complaining  witness. 
They  were  contradicted  by  her,  and  it  was  testified 
that  one  of  them  admitted  that  his  statement  was  false 
and  that  he  wanted  to  help  respondent. 

Samuel  J.  Eichman,  for  plaintiff  in  error. 

Maclay  Hoyne,  for  defendant  in  error;  Edwabo  E. 
Wilson,  of  counsel. 
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Mb.  Justicb  Bakeb  delivered  the  opinion  of  the 
court. 

Abstraet  of  the  Deelsion. 

Bastabds,  f  22* — when  evidence  sufficient  to  sustain  judgment  for 
plaintiff.  In  a  prosecution  for  bastardy,  eyldenco  held  Bufflclent 
to  BUBtain  a  Judgm^it  for  tlie  plaintiff. 


George  J.  Williams^  FlalntifT  in  Error,  t.  C.  A.  Wrigley, 

Defendant  In  Error. 

Oen.  No.  22,097.    (Not  to  be  reported  In  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  P. 
Raffbbtt,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1916.    Affirmed.    Opinion  filed  May  29,  1916. 

Statement  of  the  Case. 

Action  by  George  J.  Williams,  plaintiff,  against  C. 
A.  Wrigley,  defendant,  for  rent  nnder  a  written  lease. 
To  reverse  a  judgment  of  nil  capiat,  plaintiff  prose- 
cutes a  writ  of  error. 

Geobgb  J.  Williams,  pro  se. 

0.  E.  Fbbouson,  for  defendant  in  error. 

Mb.  Justicb  Bakbb  delivered  the  opinion  of  the 
court. 

Abstraet  of  the  Decision. 

1.  Appeal  and  ebbob,  f  1752* — when  judgment  affirmed  because 
of  defective  abstract.  Where  grounds  for  reversal  of  a  Judgment 
relate  solely  to  a  written  lease  which  the  abstract  fails  to  set 
out,  judgment  will  be  affirmed. 

•Sm  nilnols  Note*  DigMt,  Yolik  XI  to  XT,  and  CamvlAttre  QMiieily.  mm 
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2.  ApPEAt  AND  EBBOB,  ^  866* — What  are  requiMites  of  abstract.  An 
abstract  must  be  full  and  complete  and  in  accordance  with  the 
rules  of  this  court,  and  the  court  will  not  explore  the  record  to 
find  errors  to  sustain  the  assignments  of  error. 


Ladlslaw  J.  Tapy,  Defendant  in  Error,  t.  Frank  Ceeh 
and  Anna  Cech,  Plaintiffs  in  Error. 

Gen.  No.  22,100.    (Not  to  be  reported  in  fall.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Hosea  W. 
Wkixs,  Judge,  presiding.  Heard  in  this  court  at  the  March  term* 
1916.     Affirmed.     Opinion  filed  May  29,  1916. 


Statement  of  the  Case. 

Action  by  Ladislaw  J.  Tupy,  plaintiff,  against  Frank 
Cech  and  Anna  Cech,  defendants,  to  recover  commis- 
sions for  the  sale  of  real  estate.  To  reverse  a  judg- 
ment of  nil  capiat,  plaintiff  prosecutes  a  writ  of  error. 

Plaintiff  was  corroborated  in  his  testimony  by  the 
testimony  of  Joseph  and  Mary  Kolar,  the  purchasers 
of  the  real  estate,  and  was  contradicted  only  by  the 
testimony  of  Frank  and  Anna  Cech. 

Joseph  Z.  Klekha  and  Joseph  J.  Kboupa,  for  plain- 
tiffs in  error. 

Newman,  Poppenhusen  &  Stern,  for  defendant  in 
error;  Charles  T.  Farson,  of  counsel. 

Mr.  Justice  Baker  delivered  the  opinion  of  the 
court. 

•See  nilnoto  Notes  Dlreii,  Vols.  XI  to  XV»  Md  OamnlAltTe  ^lurterl^, 
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Abstraet  of  the  Decision. 

1.  Bbokebs,  f  93* — when  existence  of  c<mtract  of  employment  for 
jury.  In  an  action  for  commissions  for  the  sale  of  real  estate, 
question  whether  the  plaintiff  had  established  a  contract  of  employ- 
ment by  the  defendants  held  iw  the  Jury,  and  on  the  evidence  con- 
clusive on  appeal. 

2.  Witnesses,  t  253* — when  credibility  of  for  fury.  Credibility 
of  witnesses  is  a  question  for  the  jury. 


Helen  A.  Lee,  Appellee,  t.  Glendora  S.  Bermlngham, 
Indivldnally  and  as  Administratrix  of  the  Estate 
of  Thomas  C.  Bermingham,  Deeeased,  Appellant. 

Gen.  No.  21,823. 

• 

1.  Equitt,  {  379* — what  is  effect  of  verdict  in  chancery  proceed- 
ing. A  verdict  in  a  chancery  proceeding  is  merely  advisory  to  the 
chancellor. 

2.  Specific  performance — when  construction  of  contract  of  adop' 
tUm  for  chancellor.  In  a  chancery  proceeding  to  enforce  an  agree- 
ment to  adopt  a  child  and  that  she  shall  inherit  the  foster  parents* 
property,  the  evidence  having  established  such  agreement,  its  con- 
struction, legal  purport  and  effect  are  matters  of  law  for  the  de- 
termination of  the  chancellor. 

3.  Equity — how  failure  to  file  replication  within  statutory  limit 
waived,  A  party  by  participating  in  a  trial  in  equity  after  his 
motion  to  strike  from  the  record  a  replication  as  not  having  been 
filed  within  the  statutory  time  is  denied,  waives  such  objection. 

4.  Equity — when  motion  to  strike  replication  not  filed  within 
statutory  time  addressed  to  discretion  of  chancellor.  In  a  chan- 
cery proceeding  a  motion  to  strike  from  the  record  a  replication 
not  filed  within  the  statutory  time  is  addressed  to  the  sound  dis- 
cretion of  the  chancellor. 

5.  Equity — when  discretion  of  chancellor  in  denying  motion  to 
strike  replication  not  filed  within  statutory  limit  not  abused.  Denial 
of  motion  to  strike  from  record  a  replication  not  filed  within  the 
statutory  time,  held  not  an  abuse  of  the  chancellor's  discretion. 

•See  nilnolB  NoUs  IMgest,  Tola.  XI  to  XV,  and  CvumliitlTe  qiumrimrlj,  mm« 
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6.  Specific  pebfobmahce,  f  72* — toTio  are  necessary  parties  to 
action  for  enforcement  of  contract  of  adoption  and  for  distributive 
share  in  estate.  In  a  proceeding  by  a  foster  child  for  distribution 
of  her  share  of  the  property  of  her  Intestate  foster  father  under 
a  contract  of  adoption,  the  father  haying  died  leaving  personal 
property  only,  and  no  descendants,  his  widow,  individually  and 
as  administratrix  and  the  adopted  child  are  the  only  necessary 
parties. 

7.  Fbauds,  statute  of,  f  118* — when  waived  by  failure  to  pleads 
In  equity  a  party  to  avail  himself  of  the  ben^t  of  the  Statute  of 
Frauds  must  specially  insist  on  It,  and  his  failure  to  do  bo  will 
be  decreed  a  waiver. 

8.  SpBCinc  PERFORMANCE,  {  92* — When  modification  of  instruction 
on  degree  of  proof  as  to  contract  of  adoption  proper.  An  instruction 
that  a  foster  child  must,  in  a  suit  for  specific  performance  of  a  con- 
tract of  adoption  for  distribution  of  property  against  the  adminis- 
tratrix of  her  deceased  foster  parent,  prove  the  contract  of  adoption 
relied  upon  by  direct  and  positive  evidence,  held  properly  refused, 
and  an  instruction  that  such  contract  need  be  proved  only  by 
the  preponderance  of  the  evidence,  held  properly  given. 

9.  Adoption — what  are  rights  of  wife  marrying  subsequent  to 
making  of  contract  of  adoption.  Where,  subsequent  to  receiving 
into  his  home  a  child  whom  he  has  agreed  to  adopt,  the  foster 
parent  marries,  his  wife's  rights  in  his  property  are  subject  to 
the  contract  of  adoption  irrespective  of  whether  she  agreed  to  be 
bound  thereby  or  not. 

10.  Adoption,  f  3* — when  contract  of  construed  as  giving  rights  of 
child  by  m/irriage.  Contract  of  adoption  construed  as  giving  the 
foster  child  all  the  rights  a  legally  adopted  or  child  lawfully  be- 
gotten in  marriage  would  have  had. 

11.  Adoption,  f  3* — what  constitutes  sufficient  consideration  for 
contract  of.  It  is  a  sufficient  consideration  to  make  a  contract  of 
adoption  tfinding  that  the  foster  child  left  her  parents  and  resided 
with  her  foster  parents  in  accordance  with  the  terms  of  the  con- 
tract 

12.  Specifio  performance,  t  91* — when  evidence  sufficient  to 
establish  oral  contract  of  adoption  and  to  warrant  specific  perform- 
ance thereof.  Evidence  examined  and  held  sufficient  to  establish 
an  oral  contract  of  adoption,  conferring  on  the  foster  child  all 
the  rights  of  a  child  begotten  in  lawful  wedlock  and  to  Justify  a 
decree  for  specific  performance. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Charles 
A.  McDonald,  Judge,  presiding.    Heard  in  this  court  at  the  March 

•See  nilnole  Notes  Dlcest,  Vols.  XI  to  XT,  aad  Gomulattve  Quarterly, 
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term,  1916.  Reversed  and  remanded  with  directions.  Opinion  filed 
May  29,  1916.  Certiorari  denied  by  Supreme  Court  (making  opin- 
ion final). 

GuERiK  &  BarrbtT;  for  appellant. 

Edoab  L.  Masters,  John  Cashman  and  Mayer, 
Meyer,  Austrian  &  Platt,  for  appellee. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
conrt 

Mnch  matter  irrelevant  to  the  controversy  between 
the  parties  is  injected  into  this  record.  It  is  of  no 
consequence  whether  defendant  resorted  to  ruse  or 
wiles  peculiar  to  her  sex  in  inducing  Thomas  C.  Ber- 
mingham  to  marry  her,  or  what  were  her  habits  or 
those  of  Bermingham  either  before  or  after  wedlock. 
The  facts  remain  that  they  were  married,  that  they 
were  competent  to  contract  a  marriage  when  they  did 
so,  and  that  defendant  is  the  widow  of  Thomas  C. 
Bermingham.  We  shall  therefore  disregard  these 
many  irrelevant  and,  in  some  respects,  scandalous  mat- 
ters, which  have  been  projected  into  the  record,  and 
confine  our  decision  to  the  questions  and  the  points 
necessarily  involved  to  construe  the  agreement  set 
forth  in  complainant's  bill  and  sought  to  be  enforced 
by  the  decree  rendered  in  the  trial  court. 

Thomas  C.  Bermingham  was  twice  married.  He  had 
issue  by  neither  marriage  and  died  intestate  and  witli- 
out  leaving  descendants  of  liis  body.  His  kin,  aside 
from  complainant,  are  collateral.  He  made  two  wills 
before  his  marriage,  neither  of  which  could  survive 
that  event.  An  antenuptial  contract  resting  in  parol 
is  averred.  It  was  not  proven  and  will  therefore  be 
disregarded  in  this  opinion. 

It  appears  that  Thomas  C.  Bermingham,  whose  wid- 
ow defendant  is,  had  a  twin  sister,  Anna  Bermingham, 
who  was  the  second  wife  of  Edward  TuUy.  This  sis- 
ter had  one  child,  the  complainant  in  the  bill  before  us. 
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TuUy  had  children  by  a  former  marriage,  but  they  are 
in  no  way  involved  in  this  proceeding,  directly  or  in- 
cidentally. 

The  agreement  sought  to  be  enforced  was  verbally 
made,  and  if  enforceable,  is  one  of  adoption.  The 
property  involved  in  the  controversy  is  personal. 

The  mother  of  complainant  died  on  August  12, 1900. 
While  on  her  death  bed  she  expressed  anxiety  regard- 
ing the  future  of  her  daughter  * '  Nellie, '  ^  the  complain- 
ant. At  a  family  conference,  at  which  were  present 
Thomas  C.  Bermingham,  his  first  wife.  Belle  Berming- 
ham,  Edward  TuUy,  the  father  of  complainant,  and 
Mrs.  Lillian  M.  Larson,  a  daughter  of  IGdward  TuUy 
by  his  first  wife,  and  while  all  of  these  persons  were 
around  the  death  bed  of  complainant's  mother,  Anna 
Bermingham  Tully,  it  was  agreed  in  substance  as  fol- 
lows :  That  Anna  Tully  and  Edward  Tully,  her  hus- 
band, the  parents  of  complainant,  then  and  there 
promised  and  agreed  with  the  Berminghams  that  in 
consideration  of  the  said  Anna  and  Edward  Tully  sur- 
rendering to  Thomas  C.  Bermingham  and  Belle  Ber- 
mingham, his  wife,  the  care,  custody  and  control  of  and 
complete  dominion  over  complainant,  who  was  then 
about  the  age  of  ten  years,  until  she  arrived  at  lawful 
age  or  should  be  married,  the  said  Thomas  and  Belle 
would  take  and  receive  complainant  into  their  home, 
make  her  their  own  child  and  a  member  of  their  own 
family,  adopting  her  according  to  law,  and  care  for, 
maintain  and  educate  her  and  treat  her  in  every  way 
as  they  would  a  child  bom  to  them  of  their  own  mar- 
riage. The  Berminghams  also  agreed  that  at  their 
death  complainant  should  have,  take  and  become  the 
sole  and  absolute  owner  of  all  the  property  owned  by 
them. 

This  is  the  agreement  averred  in  the  bill,  the  parties 
to  which  and  the  witnesses,  save  complainant  and  her 
half  sister,  Mrs.  Lillian  M.  Larson,  died  before  the 
death  of  Thomas  C.  Bermingham.     This  agreement 
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was  made  in  the  presence  of  complainant,  then  an  in- 
fant. Soon  after  the  death  of  complainant's  mother, 
in  pursuance  of  the  agreement  between  the  parents  of 
complainant  and  Thomas  C.  and  Belle  Bermingham, 
complainant  ^s  father  surrendered  her  to  the  Berming- 
hams  and  gave  them  absolute  control  and  dominion 
over  her,  and  did  never  thereafter  interfere  with  such 
control  or  demand  any  right  of  control  over  complain- 
ant. From  the  time  of  such  surrender  until  the  death 
of  Belle  Bermingham  and  thereafter  until  complain- 
ant's marriage,  which  was  a  considerable  time  after 
she  attained  her  majority,  she  remained  and  continued 
in  the  family  of  the  Berminghams,  and  was  treated 
and  cared  for  by  them  as  their  own  child.  Complain- 
ant on  her  part  was  devoted  to  the  Berminghams  and 
cared  for  them  in  sickness  as  well  as  in  health,  giving 
to  her  foster  parents  all  the  devotion  and  duty  due 
from  a  natural  child  to  its  parents. 

Defendant  in  her  answer  admitted  that  the  mother 
of  complainant,  Anna  TuUy,  was  a  twin  sister  of 
Thomas  C.  Bermingham ;  that  she  was  married  to  the 
father  of  complainant  and  that  complainant  was  the 
fruit  of  such  marriage ;  that  the  Berminghams  had  no 
natural  child;  that  during  the  life  of  Belle  Berming- 
ham complainant  was  taken  into  the  home  of  the  Ber- 
minghams, cared  for  and  treated  by  them  as  well  as  if 
she  had  been  their  own  child;  and  that  Belle  Berming- 
ham died  on  the  5th  of  January,  1912. 

The  answer  denied  the  remaining  allegations  of  the 
bill.  Defendant  was  married  to  Thomas  C.  Berming- 
ham March  28, 1914,  and  he  died  on  May  20, 1914,  about 
six  weeks  after  the  marriage. 

The  agreement  to  adopt  complainant  set  out  in  the 
bill  was  sustained  by  the  testimony  of  Lillian  M.  Lar- 
son, the  only  surviving  witness  to  it,  except  complain- 
ant, who,  being  disqualified  from  testifying  under  the 
statutes  of  this  State,  was  not  proffered  as  a  witness. 
Many  witnesses,  uncontradicted  and  unimpeached,  tes- 
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tified  to  many  conversations  with  the  Berminghams, 
and  particularly  with  Thomas  C.  Bermingham,  regard- 
ing statements  made  by  them  in  affirmance  of  the 
agreement  set  out  in  the  bill,  and  no  witness  testified, 
directly  or  by  inference,  to  the  effect  that  either  of 
the  Berminghams  denied  the  existence  of  such  an 
agreement.  The  jury  found  the  issues  in  favor  of  the 
agreement  in  all  its  terms,  and  the  further  fact  that 
the  Berminghams  complied  with  their  part  of  it  by 
receiving  complainant  into  their  family  and  exercising 
complete  control  over  her.^  These  facts  appear  from 
the  answers  of  the  jury  to  five  issues  of  fact  propound- 
ed to  them  by  the  court,  and  with  the  finding  of  the 
jury  on  these  issues  of  fact  the  learned  chancellor  be- 
fore whom  the  cause  was  tried  has  evidenced  his  con- 
currence by  refusing  to  grant  a  new  trial  and  in 
entering  the  decree  found  in  the  record.  The  verdict 
is  not  like  one  at  law;  it  is  simply  advisory  to  the 
chancellor. 

The  evidence  is  voluminous,  and  to  repeat  or  dis- 
cuss it  at  length  would  serve  no  useful  purpose.  An 
examination  of  all  the  pertinent  evidence  found  in  the 
record  constrains  us  to  be  in  accord  with  the  jury^s 
finding  that  the  agreement  of  adoption  was  made,  car- 
ried out  and  executed  in  accord  with  its  terms  as 
alleged  in  the  bill.  The  agreement  having  been  estab- 
lished by  the  evidence,  its  construction,  legal  purport 
and  effect  were  matters  of  law  for  the  determination 
of  the  chancellor.  The  construction  of  the  agreement 
by  the  chancellor  was,  we  think,  erroneous  in  the  re- 
spects which  we  shall  hereafter  indicate.  Before  pro- 
ceeding to  do  so,  however,  we  will  dispose  of  certain 
objections  made  by  defendant  affecting  procedure. 

We  do  not  regard  as  unethical  or  as  infringing  in 
any  way  the  rights  of  defendant  the  challenged  re- 
marks of  complainant's  counsel  to  the  jury. 

Defendant  gave  notice  of  the  filing  of  her  answer. 
Complainant's  replication  thereto  was  not  filed  until 
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after  the  statutory  time.  Upon  the  trial  defendant 
moved  to  strike  the  replication  from  the  record,  which 
the  chancellor. refused  to  do.  Defendant  thereafter 
participated  in  the  trial  to  its  conclusion  without  fur- 
ther objection  or  other  motion.  By  so  proceeding  the 
objection  was  waived.  Moreover,  the  motion  to  strike 
was  addressed  to  the  sound  discretion  of  the  chancel- 
lor. We  are  unable  to  discover  that  the  action  of  the 
chancellor  in  denying  such  motion  was  an  abuse  of 
judicial  discretion. 

The  rulings  of  the  court  on  the  admission  and  re- 
jection of  evidence  are  without  reversible  error. 

The  objection  to  the  want  of  necessary  parties  is 
without  force.  The  parties  interested  in  the  contract, 
the  subject-matter  of  the  suit,  were  complainant  and 
defendant.  No  other  persons  had  any  rights  in  the 
subject-matter  of  that  contract.  If  the  contract  failed, 
the  property  of  Bermingham  being  personal  and  Ber- 
mingham  dying  intestate  and  without  descendants,  the 
defendant,  as  his  widow,  would  take  all  of  the  personal 
estate,  subject  to  payment  of  debts  and  costs  and  ex- 
pense of  administration  under  the  statute  of  descent. 
If  complainant  sustained  the  contract,  then  she  and 
the  defendant  are  the  only  persons  entitled  to  a  share 
in  the  property.    McClure  v.  Otrich,  118  HI.  320. 

While  the  Statute  of  Frauds  is  invoked  in  the  an- 
swer of  defendant,  it  is  not  pleaded.  In  Tarleton  v. 
Veites,  6  HL  470,  the  court  say: 

**It  is  a  settle^  principle  in  equity  that  a  party  to 
avail  himself  of  the  benefit  of  the  Statute  of  Frauds 
must  specially  insist  on  it.  If  he  fails  thus  to  rely  on 
it,  he  will  be  deemed  to  have  waived  and  renounced 
the  advantage  to  be  derived  from  its  provisions." 
Whiton  V.  Whiton,  179  111.  32. 

At  the  time  the  agreement  in  question  was  made,  the 
father  of  complainant  was  in  failing  health,  and  later 
died.  He  made  application  for  letters  of  guardianship 
of  complainant  in  Winnebago  county,  Illinois,  and 


504  Appellate  Coubts  op  Illinois. 

Lee  Y.  Bermingham,  199  IlL  App.  497. 

thereafter  applied  for  an  order  to  sell  real  estate  in 
which  complainant  was  interested.  While  in  fact  com- 
plainant was  residing  with  the  Berminghams  in  Cook 
county  at  this  time,  her  father  stated  in  the  papers 
filed  that  her  residence  was  in  Winnebago  county,  and 
the  court  so  found.  No  action,  however,  of  her  father 
in  this  or  any  other  proceeding  is  binding  upon  her. 
Neither  does  it  tend  to  prove  any  fact  dehors  her  in- 
terest or  right. 

We  fail  to  find  any  error  in  the  court  ^s  instructions 
to  the  jury.  It  was  not  error  to  refuse  to  instruct  the 
jury  that  complainant  was  required  to  prove  the  con- 
tract alleged  **by  direct  and  positive  evidence '*  and  in 
substituting  therefor  that  the  contract  must  be  proven 
by  a  preponderance  of  the  evidence.  Proof  of  the 
agreement  by  a  preponderance  of  the  evidence  satis- 
fied legal  requirement.    This  is  elementary. 

Much  stress  is  laid  upon  the  alleged  fact  that  de- 
fendant intermarried  with  Thomas  C.  Bermingham 
with  a  knowledge  of  the  agreement  regarding  com- 
plainant's adoption,  that  she  was  agreeable  to  it  and 
agreed  to  be  bound  by  it,  and  also  agreed  that  she 
would  not  assert  any  rights  in  her  husband's  estate 
in  derogation  of  such  agreement.  We  think  it  imma- 
terial to  the  rights  of  complainant  whether  defendant 
agreed  to  the  agreement  or  not.  If  the  agreement 
bound  Bermingham,  it  is  patent  that  defendant's 
rights  in  his  estate,  whatever  they  might  be,  were  sub- 
ject to  it. 

We  do  not  think  it  was  the  intention  of  the  parties 
to  the  agreement  that  all  of  the  estate  and  property 
of  Thomas  C.  Bermingham  and  his  wife,  Belle  Ber- 
mingham, should  vest  in  and  go  to  complainant  upon 
the  death  of  either  of  them.  The  language  of  the  agree- 
ment will  not  permit  of  such  a  construction.  What 
the  Berminghams  did  by  this  agreement  was  to  agree 
to  make  complainant  their  child,  with  aU  the  rights 
which  she  would  have  in  their  estate  if  she  were  legallv 
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adopted  or  was  a  child  begotten  of  their  marriage. 
What  was  to  be  accorded  to  complainant  was  the  rights 
of  a  natural  child  of  the  Berminghams — no  more  and 
no  less. 

It  does  not  appear  that  Belle  Bermingham  had  any 
separate  estate  at  the  time  of  her  death.  If  her  hus- 
band had  predeceased  her  and  the  agreement  is  to  be 
literally  construed  as  the  chancellor  did  construe  it, 
then  complainant  would  have  taken  all  of  the  property 
of  her  foster  father  to  the  exclusion  of  her  foster 
mother,  leaving  the  latter  without  property  or  support 
of  any  kind. 

The  Berminghams  were  by  their  agreement  to  make 
complainant  their  own  child  and  a  member  of  their  own 
family,  care  for,  maintain  and  educate  her  as  such,  the 
same  as  though  she  were  a  child  born  to  them  of  their 
marriage,  and  she  should  at  their  respective  deaths 
have,  take  and  become  sole  and  absolute  owner  of  all 
the  property  owned  by  each.  This  must  be  limited  by 
construction  to  mean  that  complainant  would  take  of 
the  estate  of  her  foster  parents,  had  they  died  intes- 
tate, to  the  same  extent  as  she  would  had  sh€  been  bom 
as  the  fruit  of  their  marriage,  and  no  more;  that  is, 
she  lirould  take  the  share  of  a  natural  child  under  the 
statutes  of  descent  of  this  State,  and  not  otherwise. 

If  the  agreement  was  binding  it  bound  the  parties 
at  the  time  it  was  made.  Can  it  therefore  be  said 
that  if  before  the  death  of  Belle  Bermingham  a  child 
had  been  born  to  her  and  her  husband,  this  agreement 
would  have  deprived  such  child  of  any  share  in  its 
parents '  estates  I  Such  a  condition  would  result  if  the 
decree  of  the  chancellor  can  be  maintained  in  its  en- 
tirety. It  is  self-evident  that  such  a  result  would  be 
unconscionable  and  inequitable.  Complainant's  rights 
under  the  agreement  were  those  of  a  natural  child. 
This  is  undoubtedly  what  the  parties  meant  and  had  in 
mind  at  the  time  the  agreement  was  entered  into.  This 
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is  our  interpretation  of  the  language  proven  to  have 
constituted  the  agreement. 

In  further  illustration  of  this  contention  we  will  sup- 
pose that  Thomas  C.  Bermingham  predeceased  his 
wife  Belle.  In  such  event  she,  as  his  widow,  would 
have  been  vested,  upon  her  husband  ^s  death,  with  one- 
third  of  the  personalty  of  which  he  might  die  seized, 
together  with  the  right  to  a  widow's  award  under  the 
statute,  assuming  he  died  intestate.  Being  so  vested 
and  lacking  any  heir,  if  at  Bermingham 's  death  com- 
plainant had  survived  her  and  Bermingham,  complain- 
ant would  have  been  entitled  to  all  of  the  estate  of 
which  Belle  Bermingham  might  have  been  seized  and 
possessed  at  the  time  of  her  death ;  and  at  the  death  of 
Thomas  C.  Bermingham,  if  he  had  died  without  having 
again  married  and  without  child  or  children  by  any 
subsequent  marriage,  complainant  would  have  been 
entitled  to  and  become  vested  with  the  whole  of  the 
estate  and  property  which  he  might  own  at  his  death. 
Such  interpretation  gives  effect  to  the  provision  that 
complainant  should  have,  take  and  become  sole  and 
absolute  owner  of  all  the  property  owned  by  the  Ber- 
minghams  at  their  death.  There  is  nothing  in  the 
agreement  which  either  by  word  or  construction  would 
justify  a  court  of  equity  in  holding  that  if  Thomas  C. 
Bermingham  again  married  after  the  death  of  his  wife 
Belle  and  the  wife  of  his  second  marriage  survived 
him  she  should  be  deprived  of  all  claim  and  interest 
in  and  to  the  property  of  which  he  might  die  seized. 
We  therefore  construe  the  agreement  under  which 
complainant  claims  as  vesting  her  with  the  property 
interest  which  she  would  have  taken  were  she  the  nat- 
ural child  of  Thomas  C.  and  Belle  Bermingham  at  the 
death  of  Thomas  C.  Bermingham,  and  that  she  is  con- 
sequently entitled  under  the  agreement  to  be  vested 
with  that  share  of  Thomas  C.  Bermingham  *s  estate 
which  would  be  distributable  to  her  were  she  his  only 
heir  at  law,  subject  only  to  the  rights  of  defendant  as 
his  widow. 
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On  the  question  of  snfiBciency  of  consideration  to 
support  the  agreement  of  the  Berminghams  and  Tul- 
lys  for  the  benefit  of  complainant,  there  are  many  cases 
holding  in  effect  that  the  elements  found  in  the  instant 
case  constitute  a  sufficient  consideration  to  uphold  and 
make  enforceable  the  agreement.  We  will  rest  con- 
tent with  quoting  from  Roberts  v.  Roberts,  223  Fed. 
775y  as  being  in  many  of  its  essential  particulars  akin 
to  the  case  at  bar  and  possessing  many  circumstances 
similar  to  those  environing  the  parties  in  this  case. 
The  court  say,  quoting  from  Lynn  v.  Hockaday,  162 
Mo.  Ill : 

**The  life  of  that  whole  family  in  reference  to  this 
child,  from  the  time  she  was  first  taken  into  it  until 
the  death  of  Mr.  Lynn,  would  have  to  be  construed  to 
be  a  deception  and  a  fraud,  if  we  would  give  to  it  the 
effect  that  respondents  claim  for  it.  It  is  argued  that 
her  relatives  were  poor,  and  that  she  has  had  in  the 
family  of  Mr.  Lynn  a  better  home  and  more  refined 
rearing  than  she  would  have  had  if  he  had  not  taken 
her.  That  may  be;  but  it  does  not  follow  as  a  legal 
conclusion  that  the  reward  was  all  on  her  side,  or  even 
that  it  was  her  gain  at  all.  That  she  took  the  place 
of  an  only  daughter  in  the  lives  of  Mr.  and  Mrs. 
Lynn,  and  performed  her  part  as  such,  is  the  cold  fact 
which  the  law  regards  as  sufficient  consideration  to 
support  the  contract.  How  much  she  added  to  their 
happiness  the  law  does  not  undertake  to  estimate. 
•  *  *  Like  a  bud  that  has  been  cut  from  its  natural 
stem  and  grafted  into  a  foreign  tree,  she  grew  into  the 
family  and  became  a  part  of  its  very  life.  Everything 
that  adoption  contemplates  was  accomplished.  It  be- 
came a  contract  fully  performed  on  her  part,  and  the 
Statute  of  Frauds  cannot  be  invoked  to  her  injury." 

Complainant  filled  the  void  in  the  Bermingham  home 
occasioned  by  the  lack  of  children  and  became  a  daugh- 
ter in  the  truest  sense  to  her  foster  parents.  They  were 
proud  of  her  and  she  was  devoted  to  them.  She  made 
their  lives  happy  and  their  home  a  place  of  sunshine 
by  her  devotion  and  care  of  them,  which  continued  xm- 
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til  the  death  of  Belle  Bermingham  and  after  her  death 
and  until  complainant's  marriage.  Even  after  that 
event  she  continued  to  be  a  part  of  the  household  of 
Thomas  C.  Bermingham,  and  was  just  as  kind,  con- 
siderate and  careful  of  him  and  his  comforts  as  she 
had  theretofore  been  of  both  himself  and  his  wife.  The 
court  further  said  in  Roberts  v.  Roberts,  supra: 

**The  argument  by  which  we  are  asked  to  reverse 
the  decree  is  that  there  was  no  direct  and  clear  evi- 
dence of  an  agreement  to  adopt  at  the  time  Myra  J. 
Roberts  was  received  into  the  family  of  Charles  J. 
Roberts.  There  is  good  reason  why  such  evidence  is 
wanting.  All  of  the  parties  to  the  transaction  are 
dead,  and  Myra  J.  Roberts  was  herself  a  babe  at  the 
time  of  adoption.  It  seems  to  us  that  in  such  a  case  it 
is  not  necessary  that  the  court  first  have  direct  proof 
of  the  making  of  the  contract,  and  then  proceed  for- 
ward from  the  contract  thus  established  to  the  conduct 
evidencing  its  existence.  We  think  it  is  possible  to 
reverse  that  process,  and  if  the  statements  and  con- 
duct of  the  adopting  parents  are  such  as  to  furnish 
clear  and  satisfactory  proof  that  an  agreement  of 
adoption  must  have  existed,  then  the  agreement  may 
be  found  as  an  inference  from,  that  evidence." 

The  foregoing  dictum  is  equally  applicable  to  the 
case  of  complainant,  but  her  case  is  stronger  than  that 
of  the  adopted  child  in  the  Roberts  case  supra.  In  the 
Roberts  case  all  the  witnesses  to  the  original  agree- 
ment were  dead.  In  complainant's  case  her  half  sis- 
ter,  Lillian  N.  Larson,  who  heard  the  agreement  made 
at  the  death  bed  of  Anna  TuUy,  survived  and  testified 
in  court  to  what  that  agreement  was.  GladvUle  v.  Mc- 
Dole,  247  111.  34.  As  said  in  Grantham  v.  Gossett,  182 
Mo.  653: 

**Oral  contracts  of  the  kind  stated  in  the  petition, 
when  proven  according  to  the  standard  of  proof  re- 
quired, and  shown  to  have  been  performed  on  the  part 
of  the  parent  and  that  of  the  child,  when  to  suffer  it  to 
go.  unenforced  would  be  to  suffer  a  fraud  to  be  perpe- 
trated, will  be  decreed  to  be  specifically  performed.'' 
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The  agreement  in  controversy  in  this  case  is  an  oral 
agreement.  It  has  been  proven  according  to  the  stand- 
ard of  proof  which  the  law  requires  and  is  shown  to 
have  been  performed  in  its  several  parts  by  all  the  par- 
ties to  it;  it  would  therefore  be  suffering  a  fraud  to 
now  refuse  to  decree  that  it  be  specifically  performed. 

The  decree  of  the  Superior  Court  is  reversed  and 
the  cause  is  remanded  with  directions  to  the  Superior 
Court  to  enter  a  decree  in  the  terms  of  the  decree  ap- 
pealed from,  varying  the  same  to  conform  to  the  views 
herein  expressed,  and  ordering  in  that  decree  that  the 
complainant  and  defendant  are  the  sole  and  absolute 
owners  of  all  the  property  left  by  Thomas  C.  Ber- 
mingham,  deceased,  subject  to  the  payment  of  the 
debts,  widow's  award  and  the  costs  and  expenses  of 
the  administration  of  his  estate;  that  the  defendant, 
as  administratrix  of  the  estate  of  Thomas  C.  Berming- 
ham,  deceased,  and  in  due  course  of  its  administration, 
turn  over  and  surrender  and  deliver  to  the  said  com- 
plainant two-thirds  of  the  said  property  left  by  said 
deceased,  whether  the  same  be  money,  notes,  corporate 
stock,  bonds,  or  other  evidence  of  indebtedness,  and 
also  all  other  personal  property  left  by  said  deceased ; 
that  said  defendant  retain  one-third  thereof  as  her  own 
individual  property  as  widow  of  said  Thomas  C.  Ber- 
mingham,  deceased;  that  the  property  aforesaid,  in 
the  proportions  aforesaid,  be  delivered  to  complainant 
and  retained  by  defendant  as  aforesaid  after  the  pay- 
ment to  defendant  of  such  widow's  award,  as  may  be 
allowed  by  the  Probate  Court  of  Cook  county,  where 
the  estate  of  Thomas  C.  Bermingham  is  in  process  of 
administration,  and  subject  to  all  debts  proven  against 
the  said  estate  and  the  costs  and  expenses  of  its  ad- 
ministration;  that  said  defendant  pay  and  deliver  to 
complainant  and  retain  for  herself  all  the  estate  of 
said  Thomas  C.  Bermingham,  deceased,  in  manner  as 
herein  directed,  in  the  due  course  of  administration 
of  the  estate  of  said  deceased  in  the  Probate  Court  of 
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Cook  county.  The  costs  here  and  in  the  Superior 
Court  are  ordered  to  be  taxed  against  complainant  and 
defendant  in  equal  portions. 

Reversed  cmd  remanded  with  directions. 


Ben    F.    Barnett,    Appellee^    t.    Caldwell    Furniture 

Company,  Appellant. 

Gen.  No.  31,884.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;   the  Hon.  Arnold 
^Hea.p,  Judge,  presiding.     Heard  in  this  court  at  the  March  term, 
1916.     Afl&rmed.     Opinion  filed  BCay  29,  1916.     Rehearing  denied 
June  13,  1916. 

Statement  of  the  Case. 

Action  by  Ben  F.  Barnett,  plaintiff,  against  Cald- 
well Furniture  Company,  a  corporation,  defendant, 
for  damages  for  breach  of  a  contract  of  employment. 
From  a  judgment  for  plaintiff  upon  trial  by  the  court, 
defendant  appeals. 

The  controversy  in  this  cause  arose  under  a  written 
contract  of  employment,  whereby  the  defendant  em- 
ployed plaintiff  as  its  salesman  with  the  exclusive  right 
to  sell  its  product  in  certain  portions  of  the  United 
States  from*  July  1,  1912,  to  June  30,  1914.  Plain- 
tiff  undertook  to  sell  $100,000  gross  of  defendant's 
output  each  year  of  the  contract,  and  as  compensation 
was  to  receive  six  per  cent,  commission  on  the  net 
price  of  all  goods  sold  by  himself  or  otherwise  within 
the  territory  given  him  by  the  contract.  Such  com- 
mission was  subject  to  be  varied  under  stated  condi- 
tions, commissions  to  be  calculated  upon  orders 
accepted  and  filled  by  shipment.    Plaintiff  agreed  to 
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exert  himself  to  the  best  of  his  ability  in  making  sales, 
bnt  did  not  agree  not  to  take  on  other-  lines  of  work 
or  to  devote  all  of  his  time  in  and  about  the  sale  of 
defendant's  furniture,  etc.  Plaintiff  also  claimed  that 
defendant  sold  within  his  territory  $36,520.80  in  value 
of  its  goods  without  his  consent,  and  that  he  was  dis- 
charged by  defendant  from  its  employment  without 
any  just  or  reasonable  cause  about  April  24,  1913,  and 
sought  to  recover  damages  for  defiendant's  so  breach- 
ing the  contract.  Defendant  contended  that  it  did  not 
discharge  plaintiff,  that  he  resigned  his  position  and 
refused  thereafter  to  serve  defendant,  although  re- 
quested so  to  do,  and  that  plaintiff  did  not  perform  his 
contract. 

Defendant  assigned  error  and  argued:  That  plain- 
tiff did  not  comply  with  the  contract  on  his  part ;  that 
the  relationship  between  the  parties  was  ended  by  mu- 
tual agreement;  and  that  it  did  not  appear  that  the 
plaintiff  sustained  any  damages. 

MoBSB  Ives  and  H.  E.  Wynbkoop,  for  appellant. 

Leo  S.  LeBosky  and  William  Levinb,  for  appellee. 

Mr.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Appeal  and  eilbob,  f  1414* — when  jfindings  of  trial  court  not 
disturbed.  Where  in  a  case  tried  by  the  court  without  a  Jury  there 
is  an  irreconcilable  conflict  in  the  testimony,  a  court  of  review 
will  not  reverse  the  judgment  of  the  trial  court  where  the  evidence 
of  the  successful  party,  when  considered  by  itself,  is  clearly  suffi- 
cient \o  sustain  the  Judgment. 

2.  Contracts,  S  66* — when  amount  of  recovery  for  breach  of 
contract  of  employment  may  not  he  diminished  by  subsequent  earn- 
ings. In  an  action  by  a  salesman  for  breach  of  a  contract  whereby 
the  plaintiff  was  to   receive   certain   commissions   on   goods   sold 

•See  nilnols  Noteii  Diffest,  Vols.  XI  to  XV,  and  Comulatiye  Quarterly,  eame 
lopie  and  lectlon  number. 
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within  a  specific  territory,  though  he  was  not  bound  to  devote  his 
time  exclusively  to  such  sales,  the  fact  that  the  plaintiff  made 
more  money  after  the  breach  than  before  cannot  affect  the  recovery 
nor  can  it  be  diminished  by  the  amount  of  such  earnings. 

8.  Damages,  {  66* — what  recoverable  for  breach  of  contract  of 
employment.  In  an  action  by  a  salesman  for  breach  of  a  contract 
whereby  he  was  to  receive  certain  commissions  on  sales  within  a 
specified  territory,  his  damages  for  wrongful  discharge  held  properly 
estimated  on  the  basis  of  his  average  earnings  for  the  four  months 
preceding  such  discharge. 

4.  Damages,  |  61* — when  loii  of  future  profits  recoverable.  That 
damages,  resulting  from  loss  of  future  profits  under  a  contract  be- 
cause of  its  breach,  are  uncertain  is  not  ground  for  denying  re- 
covery for  such  breach. 


Charles  D.  Babcoek,  Administrator  of  the  Estate  of 
Margaret  Ann  Babcoek,  Appellant,  y.  John  T.  Far- 
well,  Franeis  €•  Farwell  and  Arthur  L.  Farwell, 
Exeeutors  of  the  Estate  of  John  T.  Farwell^  De- 
ceased^ et  al..  Appellees. 

Oen.  No.  21,966. 

1.  Costs,  |  6* — how  taspable.  Costs  are  taxed  against  the  losing 
party  unless  some  good,  sufficient  and  equitable  reason  exists  for 
apportioning  them. 

2.  Costs,  |  4* — when  ditcretion  of  court  in  taxing  coatt  not 
interfered  with.  In  the  absence  of  abuse  of  discretion  of  the  trial 
court  in  deciding  which  party  should  pay  the  costs,  its  judgment 
will  not  be  interfered  with  on  appeal. 

3.  Costs,  {  19* — when  not  apportioned.  Where  charges  of  fraud, 
upon  which  an  action  is  based,  are  unwarranted  and  baseless,  costs 
necessarily  incurred  in  refuting  them  will  not  be  apportioned  be- 
tween the  unsuccessful  plaintiff  and  the  defendant 

4.  Costs,  {  2* — when  party  advancing  co»t9  entitled  to  taxation 
thereof  in  hii  favor.  A  party  who  has  advanced  to  officers  engaged 
in  a  suit  costs  due  and  taxable  in  their  favor  is  entitled  to  be 
reimbursed  for  such  advances  as  costs  due  him  in  the  cause. 


•See  nilnoto  Notes  DIsest,  Vols.  XI  to  XT,  mA  Ovmvlsttve  Quwtorijr, 
topic  and  leetloii  number. 
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Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Jesse 
A.  Baldwin,  Judge,  presiding.  Heard  In  this  court  at  the  October 
term,  1915.  Affirmed.  Opinion  filed  May  29,  1916.  Petition  for 
certiorari  dismissed. 

EjtATjs,  HoLDEN  &  LAWLESS,  f or  appellant. 

M.  Paul  Noybs  and  Hobaoe  Kent  Tbnney,  for  ap- 
pellees. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

When  this  cause  was  before  this  court  on  a  writ  of 
error,  the  decision  of  which  is  reported  in  189  HI.  App. 
279,  it  was  ordered  that  the  decree  of  the  Circuit  Court 
be  reversed  and  the  cause  .remanded  to  the  Circuit 
Court  with  directions  to  that  court  to  dismiss  the  bill 
for  want  of  equity. 

In  obedience  to  this  mandate  the  Circuit  Court  dis- 
missed complainant's  bill  for  want  of  equity  at  com- 
plainant's costs  and  settled  the  amount  of  the  costs  in 
that  decree.  This  appeal  presents  for  the  considera- 
tion of  the  court  only  the  question  whether  the  court 
in  the  exercise  of  the  discretion  reposed  in  it  by  law 
abused  such  discretion  in  directing  that  complainant 
pay  all  the  costs  of  the  cause. 

For  a  statement  of  the  facts  involved  and  the  nature 
of  the  litigation  between  the  parties  in  the  case  at  bar, 
we  refer  to  Babcock  v.  Farwell,  supra,  a  preceding  case 
between  the  same  parties  reported  in  146  111.  App.  307, 
and  the  same  case  on  further  appeal  in  245  111.  14.  An 
earlier  case,  in  a  foreign  jurisdiction,  involving  sub- 
stantially the  same  contention,  is  Farwell  v.  Babcock, 
27  Tex.  Civ.  App.  162. 

Complainant  impugned  the  conduct  and  actions  of 
all  the  parties  in  these  several  cases  and  charged  fraud 
in  fact  as  well  as  fraud  in  law.  These  charges  in- 
volved the  dead  and  the  living  alike  and  were  persisted 
in  for  years,  but  none  of  them  was  ever  sustained.   The 
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findings  and  rulings  of  the  courts  in  the  several  juris- 
dictions where  the  cases  were  brought  were  uniformly 
against  complainant,  all  the  charges  of  fraud  preferred 
failed,  and  in  the  instant  case  complainant  did  not  seek 
a  review  of  the  rulings  of  the  chancellor  touching  the 
averments  of  fraud  in  the  bill. 

Complainant  injected  into  the  case  a  phase  with 
which  he  was  not  concerned,  viz.,  an  accounting  be- 
tween the  company  defendant  and  the  so-called  syn- 
dicate. In  the  teeth  of  the  fact  that  appropriate 
litigation  between  the  company  and  the  syndicate  was 
pending  in  the  Federal  Court  sitting  in  the  City  of 
Chicago,  complainant  insisted  on  the  taking  in  the  case 
at  bar  of  the  account  involved  in  the  Federal  Court 
suit  between  the  company  and  the  syndicate.  A  large 
part  of  the  costs  involved  in  this  appeal  was  contracted 
in  an  attempt  to  state  such  an  account  before  the 
master.  At  the  instance  of  complainant  depositions 
were  taken  both  in  Texas  and  in  London,  England,  and 
the  defendants  were  thereby  put  to  large  expense  and 
much  inconvenience.  Complainant  cannot  now  be 
heard  in  his  contention  that  he  proceeded  in  the  honest 
belief  that  he  had  legal  right  to  do  so.  In  the  condition 
of  this  record  he  is  presumed  to  have  proceeded  at  his 
peril,  with  the  knowledge  that  he  was  without  legal 
right  in  so  proceeding,  as  this  court  decided  in  189  lU. 
App.  279.  He  cannot  now  escape  the  consequences  of 
his  mistaken  insistence.  It  was  the  action  of  complain- 
ant which  caused  defendants  to  proceed  with  the  ac- 
counting, and  their  judgment  in  not  suspending  action 
during  the  pendency  in  this  court  of  the  writ  of  error, 
which  challenged  the  action  of  the  chancellor  in  allow- 
ing an  accounting  on  the  insistence  of  complainant,  is 
not  now  open  to  challenge  or  attack  by  complainant. 

It  is  well  settled  that  costs  are  taxed  against  the 
losing  party  unless  some  good,  sufficient  and  equitable 
reason  exists  for  apportioning  them ;  and  unless  it  can 
be  said  that  the  court  abused  a  sound  discretion  which 


Chicago— FiBST  District — May,  1916.  515 

Babcock  v.  Farwell  et  aL>  199  III  App.  612. 

the  law  reposes  in  it  in  deciding  which  of  the  parties 
shall  be  compelled  to  pay  the  costs,  a  court  of  review 
will  not  interfere  with  the  trial  court *8  judgment. 

The  charges  of  fraud  against  which  defendants 
were  compelled  to  defend  themselves  were  unwar- 
ranted and  baseless,  and  it  would  therefore  be  inequi- 
table to  compel  them  to  pay  any  part  of  the  costs 
necessarily  incurred  in  refuting  such  charges.  In  mak- 
ing such  proof  defendants  did  not  act  upon  their  own 
volition,  but  by  compulsion  of  complainant.  We  think 
the  observations  in  11  Cyc.  35,  are  peculiarly  pertinent 
to  this  case,  viz. ; 

**The  general  rule  that  costs  follow  the  result  of  the 
suit  will  not  be  departed  from  where  the  conduct  of 
the  losing  party  has  been  the  chief  cause  of  a  large  ac- 
cumulation of  costs.'* 

We  think  the  rule  stated  in  DaniePs  Chancery  PI. 
&  Pr.  (6th  Am.  Ed.)  1399,  is  also  in  point: 

'  *  As  the  court  will  not  tolerate  fraud  in  any  form,  so 
will  it  discountenance  a  groundless  allegation  of  fraud 
in  a  bill  or  other  pleading;  and  upon  this  principle  it 
is  that  the  rule  has  been  established  that  where  the  bill 
claims  on  the  ground  of  fraud,  an  order  of  dismission 
shall  be  with  costs ;  and  a  party  introducing  unfounded 
charges  of  fraud  will  be  made  to  pay  the  costs  oc- 
casioned thereby,  though  he  may  be  successful  in  the 
suit,  or  the  other  party  may  have  acted  in  such  manner 
as  to  give  reasonable  grounds  of  suspicion;  and  for 
the  application  of  this  principle,  it  is  not  necessary 
that  the  word  'fraud'  should  be  made  use  of;  a  sub- 
stantial imputation  of  it  is  sufficient.''  Fisher  v. 
Boody,  1  Curt.  206. 

While  the  amount  of  the  master's  fee,  the  stenog- 
rapher's fees  and  the  fee  of  the  guardian  ad  litem 
is  questioned,  there  is  no  evidence  in  the  record  on  the 
part  of  the  complainant  as  to  the  amount  which  in  his 
judgment  should  have  been  fixed,  and  we  are  unable 
to  discover  that  the  amount  fixed  violates  any  rule  of 
law.    Taking  into  consideration  the  extent  and  nature 
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of  the  services  necessarily  rendered  by  the  guardian 
ad  litem,  we  are  of  the  opinion  that  the  amount  allowed 
him  is  reasonable.  Counsel  for  complainant  in  their 
reply  brief  argue:  **To  repeat  and  insinuate  that 
wanton  and  reckless  charges  of  fraud  were  made  the 
basis  of  a  *  wholly  unfounded'  and  *  unrighteous '  ac- 
tion, and  that  complainant  was  reckless  in  proceeding, 
together  ivith  the  defendants,  to  offer  evidence  in  this 
action  on  the  merits,  while  all  parties  to  the  Federal 
Court  suit  left  it  absolutely  dormant,  is  plainly  un- 
fair/' 

To  their  conclusion  of  unfairness  we  are  not  pre- 
pared to  accord  our  assent.  Nor  do  we  yield  our  as- 
sent to  the  following  argument:  ** Charges,  of  bad 
faith,  consciousness  or  even  suspicion  that  there  was 
not  ample  authority  to  support  the  course  of  the  com- 
plainant are  most  strongly  resented  as  gratuitously 
and  disingenuously  insulting. ' ' 

However,  we  can  regard  as  more  pertinent  and  rea- 
sonable, all  the  facts  of  the  case  considered,  the  argu- 
ment of  counsel  for  The  Capitol  Freehold  Land  and 
Investment  Company,  Limited,  that  **when  this  court 
considers,  as  it  rightfully  should  and  as  the  chancellor 
below  undoubtedly  did,  the  many  thousands  of  dollars 
of  expense  caused  the  Company  by  the  complainant  in 
the  past  seven  years  of  this  unrighteous  litigation,  for 
the  fees  and  traveling  expenses,  both  in  this  country 
and  in  England,  of  its  solicitors,  unfortunately  not  tax- 
able under  our  practice  in  cases  of  this  character,  and 
for  the  fees  and  expenses  of  witnesses  including  two 
who  came  here  from  England,  the  aggregate  of  $691.27 
taxed  as  the  Company's  costs  herein  represents  but  a 
pitiably  small  return  for  the  annoyance  and  expense  to 
which  it  has  been  so  wrongfully  subjected.'* 

We  also  feel  that  the  observation  of  the  court  in 
Donham  v.  Joyce,  257  111.  112,  that  '*when  a  litigant 
thus  piles  up  costs  in  a  fruitless  effort  to  defend  that 
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which  is  indefensible,  and  for  no  apparent  reason  other 
than  the  luxury  of  a  lawsuit,  it  is  no  hardship  to  re- 
quire him  to  pay  the  expenses  of  his  diversion/'  is 
peculiarly  appropriate  to  the  situation  disclosed  by 
the  record. 

Counsel  for  complainant  urged  upon  this  court  in 
argument  in  their  initial  brief,  without  warrant  and 
contrary  to  the  record,  that  the  stenographer's  fees 
could  not  be  taxed  as  costs  because  the  master  had 
failed  to  certify,  as  required  by  statute,  to  the  ne- 
cessity of  such  stenographer's  services.  They  also 
failed  to  abstract  the  master's  certificate  certifying 
to  the  necessity  of  such  stenographer 's  services.  Coun- 
sel for  defendants,  however,  suggested  a  diminution 
of  the  record  in  this  regard  and  procured  leave  of 
court  to  supply  the  omission.  It  then  appeared,  con- 
trary to  the  representations  of  counsel  for  complain- 
ant, that  the  master  had  made  the  statutory  certificate. 
Thereupon  counsel  for  complainant  filed  an  amend- 
ment to  their  brief  by  withdrawing  therefrom  these 
words : 

**But  the  Master  does  not  certify  that  a  stenog- 
rapher *was  necessarily  employed,'  nor  was  there  any 
reason  for  including  *as  a  part  of  such  Master's  fees 
a  reasonable  allowance  not  to  exceed  fifteen  cents  per 
hundred  words  where  the  Master  shall  certify  that  a 
stenographer  was  necessarily  employed,  and  shall  at- 
tach to  his  report  a  certified  copy  of  the  testimony 
taken  by  such  stenographer.'      •     •     • 

*  *  The  Master  does  not,  as  shown,  state  that  he  neces- 
sarily employed  a  reporter.  He  makes  no  such  cer- 
tificate as  the  statute  allows." 

The  attempt  following  this  withdrawal  to  escape 
the  effect  of  the  master's  certificate  we  think  lame 
and  impotent. 

Costs  as  such  are  taxed  between  the  parties.  It 
seems  to  us  a  novel  attitude  for  complainant  to  assume, 
on  the  theory  that  the  claim  for  costs  had  been  satis- 
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fied,  that  because  costs  have  been  advanced  and  paid 
by  the  parties  to  the  several  ofiScers  to  whom  the  costs 
were  due,  therefore  there  should  be  no  order  that 
complainant  reimburse  defendants  for  the  costs  so 
advanced.  The  costs  decreed  are  costs  in  the  cause, 
and  while  due  primarily  to  the  officers  in  whose  favor 
the  costs  might  in  the  first  instance  be  taxed,  still  such 
costs,  when  advanced  by  the  parties,  are  properly 
taxable  as  such,  and  the  parties  advancing  the  same 
are  entitled  to  be  reimbursed  for  such  advances  as 
costs  due  them  in  the  cause. 

The  judgment  of  the  Circuit  Court  appealed  from 
being  without  error  is  affirmed 

Affirmed. 


M.  H.  Yestal  Company,  a  corporation,  Defendant  in 
Error,  y.  John  R.  Robertson,  PlaintifT  in  Error. 

Gen.  No.  22,053. 

1.  Municipal  Court  of  Chicago,  I  13* — when  plaintiff  relying 
on  statute  in  statement  of  claim  hound  thereby.  Where  a  plaintiff 
In  his  statement  of  claim  predicates  his  right  to  recover  upon  a 
statute,  his  right  to  recover  is  limited  to  such  statute. 

2.  Limitation  of  actions,  |  20* — when  action  must  he  brought  to 
enforce  individual  liability  of  representative  of  pretended  corpora- 
tion. Section  18  of  chapter  32,  Hurd's  Rev.  St.  (J.  A  A.  K  2435), 
making  one  contracting  in  the  name  of  a  pretended  corporation 
individually  liable  for  the  obligation  incurred,  is  penal,  and  an 
action  based  thereon  must  be  brought  within  two  years  of  accrual 
of  right  of  action  as  provided  by  section  14  of  chapter  83  (J.  A  A. 
H  7209). 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Sheridan  B. 
Fbt,  Judge,  presiding.  Heard  in  this  court  at  the  March  term,  1916. 
Reversed.    Opinion  filed  May  29,  1916. 


•See  nilnol*  Notes  Ditest,  Vols.  XI  to  XV,  and  Cnmalatlve  QuMtorlr, 
topic  and  section  number. 
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AsHCRAFT  &  AsHCRAFT,  f OF  plaintiff  ill  error ;  Edwin 
M.  AsHCRAFT  and  Charles  F.  Rathbun,  of  counsel. 

Barnhardt  &  Stafford,  for  defendant  in  error;  Ed- 
ward H.  S.  Martin,  of  counsel. 

Mr.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

On  December  10,  1914,  this  action  was  commenced, 
in  which  plaintiff  seeks  to  recover  of  defendant  $92.52 
for  an  indebtedness  contracted  between  February  15, 
1911,  and  May  6,  1911.  It  is  claimed  that  defendant 
in  ordering  certain  printing  pretended  and  assumed 
to  be  an  oflScer  and  director  of  a  pretended  stock  cor- 
poration named  **  Chicago  Eeal  Estate  Show  Com- 
pany,'' which  assumed  to  exercise  corporate  powers, 
without  having  complied  with  chapter  32  of  the  Re- 
vised Statutes  (J.  &  A.  ^  2418  et  seq.)^  in  that  it  had 
not  filed  or  caused  to  be  filed  in  the  recorder 's  office  of 
Cook  county  a  certificate  from  the  Secretary  of  State 
of  the  complete  organization  of  the  Chicago  Real 
Estate  Show  Company.  Plaintiff  in  its  statement  of 
claim  stated  that  the  amount  claimed  was  ^'due  to  the 
plaintiff  from  the  defendant  by  reason  of  the  statute 
in  such  case  made  and  provided." 

Defendant,  by  the  second  paragraph  of  this  affidavit 
of  meritorious  defense,  stated  that  **the  cause  of  ac- 
tion mentioned  in  plaintiff's  statement  of  claim  did 
not  accrue  within  two  years  next  preceding  the  start- 
ing of  this  suit,  and  the  causes  of  action  mentioned  in 
the  statement  of  claim  are  barred  by  limitation  as  by 
statute  provided."  Plaintiff  moved  to  strike  that 
paragraph  from  the  affidavit  of  defense  and  the  motion 
was  allowed  and  the  paragraph  stricken.  On  a  trial 
before  the  court  there  was  a  finding  and  judgment  for 
$72.50,  and  defendant  brings  the  cause  to  this  court 
for  review. 

We  are  mainly  concerned  with  the  challenge  of  de- 
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fendant  as  to  the  correctness  of  the  ruling  of  the  trial 
judge  in  eliminating  the  defense  of  the  limitation  stat- 
ute. If  section  18  of  chapter  32,  Rev.  St.,  title  **  Cor- 
porations'' ( J.  &  A.  1[  2435),  is  penal,  then  section  14, 
chapter  83,  title  ''Limitations"  (J.  &  A.  1[  7209),  which 
provides  that  actions  *'for  a  statutory  penalty"  shall 
be  commenced  within  two  years  after  the  cause  of 
action  accrued,  is  a  complete  defense.  If  section  18, 
supra,  is  not  penal,  then  section  14  of  the  Limitation 
Act  is  not  invocable  as  a  defense.  Plaintiff  has  predi- 
cated in  its  statement  of  claim  its  right  to  recover  upon 
section  18  of  the  statute,  supra,  and  to  that  statute  its 
right  to  recover  is  consequently  limited.  Had  plain- 
tiff's statement  of  claim  proceeded  upon  the  theory  of 
its  right  to  recover  by  force  of  the  common  law,  the 
questions  argued  by  plaintiff  would  be  in  point.  Sec- 
tion 18  ( J.  &  A.  1[  2435)  supra,  reads: 

'*If  any  person  or  persons  being,  or  pretending  to  be, 
an  officer  or  agent  or  board  of  directors  of  any  stock 
corporation  or  pretended  stock  corporation,  shall  as- 
sume to  exercise  corporate  powers,  or  use  the  name  of 
any  such  corporation  or  pretended  corporation,  with- 
out complying  with  the  provisions  of  this  act,  before  all 
stock  named  in  the  articles  of  incorporation  shall  be 
subscribed  in  good  faith,  then  they  shall  be  jointly  and 
severally  liable  for  all  debts  and  liabilities  made  by 
them,  and  contracted  in  the  name  of  such  corporation 
or  pretended  corporation." 

Loverin  v.  McLwughlin,  161  111.  417,  was  an  action 
involving  the  liability  of  directors  and  officers  under 
section  18,  supra,  for  debts  contracted  by  them  in  the 
name  of  the  corporation  before  the  Secretary  of  State's 
certificate  of  complete  organization  had  been  filed  and 
recorded  in  the  recorder's  office,  as  provided  in  section 
4  of  the  same  act.  That  same  question  is  involved  in 
the  instant  case.  In  many  of  its  features  Loverin  v. 
McLaughlin,  supra,  is  analogous  to  the  case  at  bar. 
Most  of  the  questions  in  the  Loverin  case  are  present 
here,  except  that  the  limitation  statute  was  not  in- 


Chicago— FiBST  District — May,  1916.  521 

M.  H.  Vestal  Co.  y.  Robertson,  199  111.  App.  518. 

volved.  It  was  contended  in  the  Loverin  case  that  the 
action  in  which  the  liability  was  sought  to  be  enforced 
under  section  18,  supra,  should  have  been  brought  in 
equity,  and  in  disposing  of  this  contention  the  court 
said: 

''The  present  action  is  properly  brought  as  an  ac- 
tion at  law,  as  the  remedy  under  section  18  is  at  law 
and  not  in  equity.  The  object  of  the  statute  is  to  in- 
flict a  punishment  for  its  violation.  It  is  therefore 
penal  in  its  character.'* 

In  Hale's  Private  Corporations,  162,  the  author 
says: 

*'But  since  section  18  is  interpreted  as  penal,  the 
two  year  statute  of  limitations  applies  to  all  actions 
based  upon  it      •    •    •>> 

In  Bell  V.  Farwelly  176  HI.  489,  the  court  adopted 
the  language  in  Potter's  Dwarris  on  Statutes,  where 
the  text  writer  says : 

!'A  penal  statute  is  one  which  imposes  a  forfeiture 
or  penalty  for  transgressing  its  provisions  or  for  do- 
ing a  thing  prohibited.  It  is  the  effect — ^not  the  form-^ 
of  the  statute  that  is  to  be  considered,  and  when  its 
object  is  clearly  to  inflict  a  punishment  on  a  party  for 
violating  it, — ^i.  e.,  doing  what  is  prohibited  or  failing 
to  do  what  is  commanded  to  be  done, — it  is  penal  in  its 
character."  Diversey  v.  Smith,  103  111.  378;  Gridley 
V.  Barnes,  103  111.  211. 

We  therefore  hold  that  the  remedy  invoked  by  plain- 
tiff is  restricted  to  that  provided  by  section  18,  ch.  32, 
supra;  that  that  section  is  penal  in  its  nature  and 
essence ;  that  section  14,  ch.  83,  limiting  the  commenc- 
ing of  such  actions  within  two  years  after  they  ac- 
crue, is  invocable  as  a  defense  in  bar  of  the  action ;  and 
that  the  trial  court  erred  in  striking  paragraph  2 
from  defendant's  aflSdavit  of  merits,  thereby  depriv- 
ing defendant  of  the  benefit  of  the  limitation  defense 
there  set  up.  As  it  appears  from  the  statement  of 
claim  that  the  Two-Year-Statute  of  Limitations  had 
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run  against  the  claim  before  the  commencement  of  this 
action,  the  judgment  of  the  Muncipal  Court  is  reversed 
but  the  cause  is  not  remanded. 

Reversed  tuithout  remanding. 


A.  H.  Whltsett  and  R.  G.  Whltsett,  copartners^  trading 
as  B.  C.  Whltsett  Coal  &  Mining  Company,  Appel- 
lees,  y.  Chicago  Washed  Coal  Company,  Appellant. 

Oen.  No.  21,299.    (Not  to  be  reported  in  full.) 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon.  J.  J. 
Cooks,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court  at 
the  March  term,  1916.  Reversed  and  Judgment  hera  Opinion  orig- 
inally filed  June  1,  1916.  Rehearing  aUowed  and  opinion  filed 
June  16,  1916. 

Statement  of  the  Case. 

Action  in  assumpsit  by  A.  H.  Whitsett  and  B.  C. 
Whitsett,  copartners,  trading  as  E.  C.  Whitsett  Coal  & 
Mining  Company,  plaintiffs,  against  Chicago  Washed 
Coal  Company,  defendant,  to  recover  for  certain  coal 
sold  and  delivered.  From  a  judgment  for  plaintiffs, 
defendant  appeals. 

The  declaration  consists  of  the  common  counts.  In 
plaintiffs '  aflSdavit  of  claim,  subscribed  by  B.  C.  Whit- 
sett, it  was  stated,  in  substance,  that  certain  Illinois 
Mine  Bun  coal  (number  of  pounds  specified)  was  sold 
and  delivered  to  defendant  on  January  4,  6,  7  and  8, 
1910,  and  52,100  pounds  of  Indiana  Mine  Bun  coal  on 
January  8,  1910 ;  that  the  fair  market  price  of  the  Illi- 
nois coal  at  the  time  and  place  of  delivery  was  $1.15 
per  ton,  and  of  the  Indiana  coal  $2.55  per  ton ;  and  that 
**  there  is  due  to  the  plaintiffs  from  the  defendant, 
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after  allowing  to  it  all  just  credits,  deductions,  and  set- 
offs, $348.19  for  said  shipments  of  coal,  and  interest  at 
5%  to  date,  amounting  to  $85.55,  making  a  total  amount 
due  of  $433.74."  On  January  12,  1915,  the  defendant 
filed  a  plea  of  the  general  issue  and  also  a  plea  of 
set-off.  In  the  latter  plea  it  was  alleged  that  **  plaintiffs 
were  before  and  at  the  time  of  the  commencement  of 
this  suit,  and  still  are,  indebted  to  it,  the  defendant,  in 
the  sum  of  $10,023.35  for  damages  sustained  by  it." 
It  was  then  alleged  that  on  December  24,  1909,  plain- 
tiffs made  a  written  proposal  to  defendant,  which  pro- 
posal was  on  the  same  day  accepted  in  writing  by  de- 
fendant. Said  proposal  was  set  out  in  haec  verba  in 
the  plea,  which  was  to  the  effect  that  plaintiffs  offered 
to  furnish  defendant  *'from  December  28,  1909,  to 
March  30,  1910,"  two  specified  grades  of  coal  from  a 
mine  at  Ward,  Illinois,  ^^50  tons  per  day"  of  one 
grade,  and  *  *  100  tons  per  day ' '  of  the  other  grade,  at 
certain 'named  prices,  *'f.  o.  b,  mines,"  and  that  mine 
weights  were  to  govern  settlements,  which  settlements 
were  **to  be  made  on  or  before  the  10th  day  of  each 
month  for  all  shipments  made  during  the  preceding 
month."  It  was  further  alleged  in  said  plea,  in  sub- 
stance, that  the  claim  mentioned  in  plaintiffs  *  declara- 
tion grew  out  of  said  proposal  and  acceptance ;  that  on 
January  18,  1910,  plaintiffs  refused  to  further  carry 
out  said  agreement  and  so  notified  defendant ;  that  not- 
withstanding the  defendant  was  at  all  times  willing  and 
able  to  perform  its  part  of  said  agreement,  plaintiffs 
would  not  and  did  not  make  any  further  deliveries  of 
coal  under  said  agreement  and  refused  to  deliver  the 
remainder  of  the  coal,  to  wit,  13,229  tons ;  and  that  by 
reason  thereof  defendant  had  sustained  damages  in 
said  sum  of  $10,023.35,  which  sum  exceeded  the 
damages  sustained  by  the  plaintiffs  by  reason  of  the 
nonperformance  by  the  defendant  of  the  several  sup- 
posed promises  in  said  declaration  mentioned,  and  out 
of  which  sum  defendant  was  ready  and  willing  and 
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hereby  offered  to  set  oflf  and  allow  to  the  plaintiff  the 
full  amount  of  plaintiffs'  damages,  if  any.  With  said 
pleas  there  was  also  filed  an  affidavit  of  merits,  sub- 
scribed by  an  agent  of  defendant,  in  which  it  was 
stated  that  the  nature  of  the  defendant's  defense  was 
as  in  the  last  plea  above  stated  and  set  forth. 

On  January  19,  1915,  the  defendant  filed  a  verified 
petition  praying  that  the  venue  of  the  suit  be  changed 
to  the  Municipal  Court  of  Chicago.  It  was  alleged  in 
the  petition  that  defendant  *' instituted  suit"  (it  was 
not  stated  when)  in  said  Municipal  Court  to  recover 
damages  of  plaintiffs  in  said  sum  of  $10,023.35  by 
reason  of  the  breach  of  said  agreement  and  that  said 
suit  was  still  pending;  that  the  present  suit  in  the 
County  Court  was  brought  by  plaintiffs  to  recover  the 
*' value  of  the  unpaid  portion  of  the  coal  delivered" 
under  said  agreement;  that  defendant  had  filed  said 
plea  of  set-off;  that  the  amount  involved  in  the  ** con- 
troversy" exceeded  $1,000,  and  that  the  County  Court 
could  not  render  judgment  in  favor  of  defendant  for 
the  amount  claimed  by  it ;  and  that,  therefore,  the  pres- 
ent suit  had  been  commenced  in  the  wrong  court.  On 
January  30,  1915,  a  hearing  was  had  on  said  petition 
to  transfer  said  cause  to  said  Municipal  Court,  and 
the  same  was  denied  and  defendant  excepted. 

On  February  3,  1915,  plaintiffs  filed  a  demurrer  to 
said  plea  of  set-off,  stating  as  a  cause  of  demurrer  that 
defendant  claimed  a  sum  of  money  in  excess  of  the 
jurisdiction  of  the  court.  On  February  6,  1915,  on  the 
several  motions  of  plaintiffs,  after  due  notice  to  de- 
fendant and  after  hearing  arguments  of  the  respective 
counsel,  the  court  struck  from  the  files  the  defend- 
ant's said  plea  of  set-off,  also  defendant's  affidavit 
of  merits,  and  also  defendant's  plea  of  general  issue 
for  want  of  the  support  of  a  sufficient  affidavit  of  mer- 
its, to  all  of  which  actions  of  the  court  the  defendant 
excepted.  It  did  not  appear  that  defendant  offered  to 
file  any  further  or  additional  affidavit  of  merits.  There- 
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upon  the  court  entered  judgment  against  the  defend- 
ant for  the  sum  of  $433.74,  and  defendant  excepted 
and  prayed  and  perfected  this  appeal. 

Geobgb  C.  Otto,  for  appellant 

PoMEBOY  &  MabtiNi  for  appellees. 

Mb.  Pbesidinq  Justice  Gbidley  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Deelslon. 

1.  CotTBTS,  I  100* — tchen  jurisdiction  of  Cownty  Court  not  de- 
feated hy  set-off  cUUminff  sum  in  excess  of  jurisdiction.  A  County 
Court  has  jurisdiction  of  an  action  where  the  amount  claimed  is 
leas  than  $1,000,  and  this  Jurisdiction  cannot  be  defeated  by  the 
filing  of  a  setoff  claiming  a  sum  greatly  in  excess  of  $1,000. 

2.  Pleabino,  I  367* — when  plea  of  set-off  claiming  sum  in  excess 
of  courts  jurisdiction  properly  stricken  from  files.  A  plea  of  set- 
off in  an  action  in  the  County  Court  is  properly  stricken  from  the 
files  where  it  claims  a  sum  beyond  the  court's  jurisdiction. 

3.  PiBADiNO,  I  367* — when  affidavit  of  merits  properly  stricken 
from  files.  An  affidavit  of  merits  is  properly  stricken  from  the 
files  which  states  that  the  nature  of  defendant's  defense  to  plain- 
tiffs' claim  is  as  stated  in  its  plea  of  set-off,  and  such  plea  does 
not  set  forth  any  defense  to  plaintiffs'  claim  but  rather  a  cross- 
claim  or  action  against  plaintiffs  of  which  the  court  has  no  juris- 
diction. 

4.  Judgment,  i  108* — when  plea  of  general  issue  may  "be  stricken 
from  files  and  judgment  entered  for  plaintiff  on  affidavit  of  claim. 
Where  defendant's  affidavit  of  merits  is  stricken  from  the  files  as 
insufficient  and  he  does  not  offer  to  file  any  further  affidavit  of 
merits,  defendant's  plea  of  the  general  issue  may  be  stricken  from 
the  files  and  judgment  entered  for  plaintiffs  in  the  amount  claimed 
to  be  due  in  his  affidavit  of  claim. 

6.  INTEBEBT,  {  19* — whcn  not  recoverable.  Interest  is  not  re- 
coverable on  unliquidated  demands. 


•aev  miiiols  Notes  DIsMt,  Vols.  XI  to  XT,  and  CimaUitlYo  Qowtorljr,  iMne 
topid  woA  Motion  Awnbor. 
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Henry  8.  WhitcQmb,  trading  as  Henry  S.  Whiteomb  & 
Company,  Defendant  in  Error,  y.  Edgar  F.  Seney 
and  Roland  T.  Rogers,  trading  as  Seney,  Rogers  & 
Company,  Plaintiffs  in  Error. 

Gen.  No.  21,260,    (Not  to  be  reported  in  full.) 

Brror  to  the  Municipal  Court  of  Chicago;  the  Hon.  Habbt  M. 
Fishes,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1916.    Affirmed.    Opinion  filed  June  1,  1916. 

Statement  of  the  Case. 

Action  by  Henry  S.  Whitcomb,  trading  as  Henry  S. 
Whitcomb  &  Company,  plaintiff,  against  Edgar  F. 
Seney  and  Boland  T.  Eogers,  trading  as  Seney,  Rogers 
&  Company,  defendants,  to  recover  for  goods  sold 
and  delivered.  To  reverse  a  judgment  for  plaintiff, 
defendants  prosecute  a  writ  of  error. 

In  this  case  there  was  a  directed  verdict  for  the 
plaintiff  who  sold  to  William  E.  Spencer  a  certain 
number  of  ranges,  stoves  and  refrigerators  for  instal- 
lation in  an  apartment  building,  to  help  erect  which 
defendants  had  loaned  Spencer  money.  Work  on  the 
same  having  stopped,  defendants  (primarily  to  secure 
their  loan)  entered  into  a  written  agreement  with 
Spencer  to  complete  the  buildings  ^^free  from  mechan- 
ics' liens  and  save  William  E.  Spencer  harmless  from 
all  claims  for  material  and  labor,''  and  took  over  the 
title  to  the  real  estate  in  the  name  of  a  third  party. 

Adams,  Chews,  Bobb  &  Wescott,  for  plaintiffs  in 
error. 

Bakeb  &  Holder,  for  defendant  in  error;  G.  Ray- 
mond CouLiNS,  of  counsel. 

Me.  Justice  Baenes  delivered  the  opinion  of  the 
court. 
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Abstract  of  the  Deeision. 

1.  Building  and  constbuction  contracts,  i  16* — when  construed 
08  for  benefit  of  third  persons.  A  written  contract  entered  into 
by  the  defendants  primarily  to  secure  their  loan  to  a  building 
contractor,  whereby  they  agreed  to  complete  a  building  under  con- 
struction "free  from  mechanics'  liens  and  saye  the  contractor  harm- 
less from  all  claims  for  material  and  labor/'  construed  to  be  one 
for  the  benefit  of  a  third  party  who  had  furnished  material  and 
labor  for  the  building,  and  entitling  him  to  sue  thereunder. 

2.  GoNTBAOTS,  S  347* — when  subcontractor  may  sue  on  contract. 
Where  a  manufacturer's  agent  has  bought  from  his  principal  and 
paid  for  goods  which  he  subsequently  sells  to  a  building  contractor 
with  whom  the  defendant  has  entered  into  a  contract  to  complete 
the  building  in  the  process  of  construction  free  from  mechanics' 
liens  and  save  the  contractor  harmless  from  all  claims  for  material 
and  labor,  such  agent  can  bring  suit  in  his  own  name  against  the 
defendant  on  such  contract 


Ernest  Wasmuth^  Appellee,  y.  Frank  Lloyd  Wright, 

Appellant. 

Gen.  No.  21,386.    (Not  to  be  reported  in  fall.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  James  C. 
Mabtin,  Judge,  presiding.  Heard  in  the  Brandi  Appellate  Court 
at  the  March  term,  1916.     Affirmed.     Opinion  filed  June  1,  1916. 

Statement  of  the  Case. 

Action  by  Ernest  Wasmuth,  plaintiff,  against  Frank 
Lloyd  Wright,  defendant,  on  a  promissory  note.  From 
a  judgment  for  plaintiff,  defendant  appeals. 

In  this  case  judgment  was  entered  by  default  for 
plaintiff  after  the  court  had  stricken  defendant's  affi- 
davit of  merits  from  the  files  and  he  had  failed  to  file 
another  within  the  time  allowed. 

•See  nUnols  Notes  DIsert,  VeU.  XI  to  XT.  aad  CvmvUitlTe  Qvarteriy, 
topic  and  Mctloii  Amnber. 
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The  only  question  argued  and  presented  was 
whether  such  affidavit  showed  a  legal  defense. 

Plaintiff's  original  statement  of  claim  rested  on  a 
promissory  note  dated  August  28,  1913,  and  an  ac- 
count. Defendant's  original  affidavit  of  merits  set  up 
a  defense  to  part  of  the  account,  and  admitted  execu- 
tion and  delivery  of  the  note,  but  claimed  it  was  given 
pursuant  to  the  terms  of  certain  agreements  entered 
into  between  the  parties  hereto  in  1909  and  1911  re- 
spectively, which  provided  that  the  title  to  certain 
personal  property  should  remain  in  defendant.  It 
further  alleged  that  plaintiff  had  failed  to  deliver  said 
property  to  defendant,  and  that  therefore  the  consider- 
ation for  the  notes  had  partly  failed,  and  would  fail 
entirely  unless  plaintiff  delivered  such  property  to 
defendant. 

Thereupon  plaintiff  filed  an  amended  statement  of 
claim  which  in  effect  stated  a  6ause  of  action  on  the 
note  alone.  But  it  unnecessarily  set  forth  the  considera- 
tion of  the  note.  To  that  end  it  alleged  that  the  parties 
had  entered  into  two  settlement  agreements  whereby 
they  had  adjusted  disputes  that  had  arisen  between 
them  over  the  agreements  of  1909  and  1911,  alluded  to 
in  defendant's  affidavit  of  merits,  and  that  said  note 
was  one  of  several  executed  and  delivered  pursuant 
to  the  settlement  agreements. 

To  the  amended  claim  defendant  filed  another  affi- 
davit of  merits,  setting  up,  in  substance,  the  same  de- 
fense as  in  the  original  affidavit  of  merits,  and  stating 
that  said  settlement  agreements  adjusted  only  such 
matters  as  were  then  in  dispute  and  that  no  dispute 
had  then  arisen  as  to  the  title  to  said  personal  prop- 
erty, and  that  *'it.was  understood"  that  defendant's 
said  property  would  be  returned  to  him,  and  that  de- 
fendant did  not  discover  that  such  property  had  not 
been  returned  to  him  until  after  the  execution  of  the 
settlement  agreements,  believing  however  that  it  had 
been.    The  affidavit  then  set  up  grounds  by  way  of 
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excnse  for  his  failure  to  make  such  discovery,  and 
claimed  a  total  failure  of  consideration  for  the  notes, 
but  offered  to  pay  the  balance  due  on  said  note  upon 
the  return  of  said  property  to  him. 

Sherman  M.  Booth^  for  appellant. 

EiiBEBT  C.  Fbbguson,  for  appellee. 

Mb.  Justice  Babkbs  delivered  the  opinion  of  the 
court. 


Abstract  of  the  Deeision. 

1.  Municipal  Coxjbt  op  Chicago,  i  13* — when  statement  of  claim 
in  action  on  promissory  note  su^Ment,  In  an  action  on  a  promis- 
sory note.  It  Is  unnecessary  to  set  forth  the  consideration  therefor  In 
the  statement  of  claim. 

2.  Municipal  Couet  of  Chicago,  |  13* — when  statement  of  claim 
sets  up  cause  of  action  on  note  only,  A  statement  of  claim  setting 
up  a  promissory  note  given  the  plaintiff  hy  the  defendant  and 
alleging  that  the  parties  had  entered  Into  settlement  agreements 
whereby  they  had  adjusted  disputes  arising  out  of  certain  prior 
agreements  and  that  the  note  was  one  of  several  executed  and 
delivered  pursuant  to  the  settlement  agreements,  held  to  state  a 
cause  of  action  based  on  the  note  only. 

3.  Municipal  Court  of  Chicago,  §  13* — when  affidavit  of  merits 
does  not  state  legal  defense  to  action  on  promissory  note.  To  a 
statement  of  claim,  based  on  a  promissory  note  given  the  plaintiff 
by  the  defendant,  alleging  that  the  consideration  for  such  note 
was  the  adjustment  by  settlement  agreements  of  disputes  growing 
out  of  prior  agreements,  an  affidavit  of  merits  admitting  the  execu- 
tion and  delivery  of  the  note  but  claiming  that  the  settlement 
agreements  adjusted  only  such  matters  as  were  then  In  dispute, 
that  no  dispute  had  then  arisen  as  to  title  to  certain  personal  prop- 
erty which  "It  was  understood"  would  be  returned  to  the  de- 
fendant, that  he  did  not  discover  that  such  property  had  not  been 
returned  to  him  until  after  the  execution  of  the  settlement  agree- 
ments but  believed  that  It  had  been,  setting  up  grounds  by  way 
of  excuse  for  f&llure  to  make  such  discovery,  claiming  a  total 
failure  of  consideration  and  offering  to  pay  the  balance  due  on 
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Bald  note  up<Hi  the  return  of  the  property,  held  not  to  state  a 
legal  defense. 

4.  Words  and  phrases — what  ia  justice.  Justice,  as  administered 
by  the  courts,  is  not  something  separate  and  apart  from  the  legal 
or  equitable  principles  on  which  it  rests. 


Minnie  Hoffman,  Administratrix  of  the  Estate  of  Jacob 
Hoffman,  Deceased,  Appellee,  y.  Knisely  Brothers, 
Appellant. 

Gen.  No.  21,369. 

1.  Workmen's  Compensation  Act,  |  11^ — when  death  of  employee 
is  accident  arising  out  of  and  in  course  of  employment.  Where  an 
employee,  on  leaving  a  building  after  quitting  work  there  for  the 
day,  is  killed  by  falling  down  a  stairway  therein,  the  accident  is 
one  arising  out  of  and  in  the  course  of  employment  within  the 
meaning  of  the  Workmen's  Compensation  Act  of  1911  (J.  ft  A. 
H  5449  et  seq.),  entitling  his  administratrix  to  compensation  there- 
for. 

2.  Workmen's  Compensation  Act,  |  3* — when  employer  subject 
to.  Employer  becomes  subject  to  the  Workmen's  Compensation 
Act  of  1911  (J.  ft  A.  IT  5449  et  seq.),  without  any  affirmative  act 
on  his  part  in  the  absence  of  an  election  not  to  be  bound  thereby. 

3.  Workmen's  Compensation  Act,  i  4* — when  employee  within 
act.  Employee  becomes  subject  to  Workmen's  Compensation  Act 
(J.  ft  A.  t  5449  et  seq.),  without  any  affirmative  act  on  his  part 
in  absence  of  election  not  to  be  bound  thereby. 

4.  Workmen's  Compensation  Act,  i  12* — when  fact  that  em- 
ployee  not  under  matter  of  defense.  In  a  proceeding  tar  compensa- 
tion under  the  Workmen*s  Compensation  Act  of  1911  (J.  ft  A.  H  6449 
et  seq.),  that  the  employee  is  not  bound  by  such  act,  is  a  matter 
of  defense. 

5.  Workmen's  Compensation  Act,  {  12* — when  evidence  sufficient 
to  sustain  award.  In  a  proceeding  for  compensation  for  death 
under  the  Workmen's  Compensation  Act  of  1911  (J.  ft  A.  5449 
et  seq,),  evidence  held  to  make  out  a  prima  facie  case  for  an 
award  and  to  support  the  Inference  that  the  deceased  lost  his 
balance  from  walking  over  loose  blocks  of  wood  on  a  stairway. 

•See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  Camalatlve  Qiuuteriy,  mm9 
topic  And  section  number. 


Chicago— FiKST  District — June,  1916.  531 

1— 1 r r-       I  '  [[■[■■■iiiii^iii  I  I  \ ^■■M- 

Hoffman  v.  Knlsely  Brothers,  199  111.  App.  630. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Charles 
H.  Bowles,  Judge,  presiding.  Heard  In  the  Branch  Appellate 
Court  at  the  March  term,  1915.  Affirmed.  Opinion  filed  June  1, 
1916. 

Zimmerman,  Myers  &  Garrett,  for  appellant. 

Daniel  L.  Madden  and  Bichard  J.  Finn,  for  appel- 
lee. 

Mr.  Justice  Barnes  delivered  the  opinion  of  the 
court. 

This  was  a  proceeding  to  recover  compensation  un- 
der the  so-called  Workmen's  Compensation  Act  of 
1911  (J.  &  A.  1[  5449  et  seq.)j  for  the  death  of  Jacob 
Hoffman,  an  employee  of  appellant.  On  appeal  from 
an  award  of  the  arbitrators  to  the  Circuit  Court,  the 
matter  was  heard  de  novo  before  that  court  without 
a  jury,  and  at  the  close  of  plaintiff's  case  the  defend- 
ant moved  for  a  finding  in  its  favor.  The  motion  was 
overruled,  whereupon  the  defendant  rested,  and  the 
court  entered  a  finding  for  plaintiff  and  a  judgment 
for  $3,500  to  be  paid  in  instalments,  as  provided  under 
said  act.    From  such  judgment  this  appeal  was  taken. 

The  evidence  fairly  tended  to  show  these  facts :  Hoff- 
man had  been  working  for  appellant  about  nine  years. 
He  was  paid  on  the  basis  of  hours '  work.  On  the  day  of 
the  accident  he  was  employed  by  appellant  in  sheet 
metal  work  on  the  roof  of  a  building  in  the  course  of 
construction.  The  stairway  used  for  getting  up  and 
down  in  the  building  had  no  railing  on  one  side  of  it 
and  was  covered  with  small  wooden  blocks  and  other 
material  from  the  carpentering.  Hoffman  worked  up 
to  the  noon  hour  when  he  left  the  building  for  lunch. 
On  returning  therefrom  he  said  to  his  foreman,  in  sub- 
stance, that  as  there  was  not  enough  work  for  all  the 
men  on  the  job  for  the  rest  of  the  day  he  would  go  to  the 
shop,  and  if  there  was  no  work  there  he  would  go  home. 
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Thereupon  his  helper  took  his  tools  and  he  proceeded 
to  descend  the  stairway.  When  part  way  down  it  he 
was  seen  to  slip  or  trip  and  fall  headlong  over  its  open 
side  to  the  floor.  From  the  injury  received  he  died  the 
same  day. 

Appellant's  main  contention  is  that  such  a  state  of 
facts  does  not  present  a  case  where  the  injury  was 
one  '^arising  out  of  and  in  the  course  of  employment." 
(Hurd's  Rev.  St.  1911,  p.  1136  [J.  &  A.  T[  5449].)  In 
that  we  do  not  concur.  The  leaving  of  the  premises 
where  he  was  employed  was  so  closely  connected  with 
his  employment  as  to  render  it  a  necessary  incident 
thereof.  As  said  in  Terlpcki  v.  Strauss,  85  N.  J.  L. 
454  (4  N.  C.  C.  A.  584) :  **It  is  a  necessary  implica- 
tion of  the  contract  that  the  workman  shaU  come  to 
his  work  and  shall  leave  with  reasonable  speed  when 
the  work  is  over/'  In  that  case  the  employee  suffered 
an  accident  while  combing  her  hair  in  preparation  to 
go  home.  The  court  said  that  while  the  employment 
was  not  the  proximate  cause  of  the  accident  *  *  it  was  a 
cause  in  the  sense  that,  but  for  the  employment,  the 
accident  would  not  have  happened, ' '  and  held  that  the 
accident  arose  out  of  and  in  the  course  of  the  employ- 
ment. It  further  said  that  it  would  be  too  narrow  a 
construction  to  limit  the  benefit  of  the  statute  to  the 
time  the  workman  is  actually  employed.  There  can 
be  little  doubt  that  on  authority  the  relation  of  master 
and  servant  could  be  deemed  to  have  existed  while  the 
workman  was  getting  out  of  the  building  where  he  had 
to  go  in  his  employment. 

But  cases  have  arisen  under  a  similar  law  on  anal- 
ogous facts  where  the  principle  of  construction  stated 
in  the  Terlecki  case,  supra,  has  found  application. 
{Donovan's  case,  217  Mass.  76  [4  N.  C.  C.  A.  549] ; 
Sundine's  case,  218  Mass.  1  [5  N.  C.  C.  A.  616] ;  Ray- 
ner  v.  Sligh  Furniture  Co.,  180  Mich.  168  [4  N.  C.  C. 
A-  851].)  A  like  construction  has  been  given  to  these 
words  in  English  cases,  cited  in  the  foregoing  cases. 
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We  do  not  deem  it  necessary  to  enlarge  upon  the  dis- 
cussion of  this  subject,  the  principle  applicable  here 
being  so  tersely  and  clearly  stated  in  the  Terlecki  case, 
supra. 

That  defendant  was  bound  by  the  act  is  not  ques- 
tioned but  it  is  contended  that  there  was  no  proof  that 
the  employee  had  elected  to  be  bound  thereby.  As  said 
in  Dietz  v.  Big  Muddy  Coal  Co.,  263  111.  486  (5  N.  C. 
C.  A.  424),  the  employer  and  employee  became  sub- 
ject to  the  act  "without  any  affirmative  action  on  their 
part.  The  elective  feature  of  the  act  is  to  be  exercised 
to  avoid  being  governed  thereby,  and  not  to  cause  the 
act  to  be  applied  in  any  given  case. '  *  If  the  employee 
was  not  bound  it  was  a  matter  of  defense,  defendant 
practically  admitting  it  was  bound  by  the  act. 

It  is  also  contended  by  appellant  that  the  proof  is 
as  consistent  with  nonliability  as  liability.  The  con- 
tention is  based  on  the  testimony  of  one  witness  that 
the  deceased  was  not  steady  on  his  legs,  his  eyesight 
was  bad,  and  he  was  subject  to  dizzy  spells.  Taking 
the  evidence  as  a  whole  we  think  it  makes  a  prima 
facie  case  and  supports  the  inference  that  he  lost  his 
balance  from  walking  over  the  loose  blocks  on  the 
stairway.    We  think  the  judgment  should  be  affirmed. 

Affinned. 
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Carterville  Mining  Co.  v.  Eldrldge,  199  IlL  App.  534. 


Garteryllle  Mining  Company,  Plaintiff  In  Error,  r. 
Harold  Eldrldge,  trading  as  Eldrldge  Coal  Com- 
pany, Defendant  In  Error. 

Gen.  No.  21,468.    (Not  to  be  reported  In  full.) 

Error  to  the  Superior  Court  of  Cook  county;  the  Hon.  Hugo 
Pam,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1915.  Reversed  and  remanded.  Opinion  filed 
June  1,  1916. 

Statement  of  the  Case. 

Action  by  Carterville  Mining  Company,  a  corpora- 
tion, plaintiff,  against  Harold  Eldridge,  trading  as 
Eldridge  Coal  Company,  defendant,  to  recover  balance 
due  for  goods  sold  and  delivered  to  the  defendant.  To 
reverse  a  judgment  for  defendant,  plaintiff  prosecutes 
a  writ  of  error. 

The  plaintiff  declared  on  the  common  counts.  De- 
fendant pleaded  a  set-off,  claiming  damages  for  an 
alleged  breach  of  contract  by  plaintiff  to  furnish  de- 
fendant coal  in  accordance  with  said  contract,  provid- 
ing: (1)  Plaintiff  shall  load  and  ship  to  defendant, 
and  defendant  shall  accept  one  car  of  a  specific  quality 
of  coal  per  day,  for  delivery  from  date  to  April  1, 1906, 
at  $1.10  per  ton,  f.  o.  b.  cars,  Carterville,  111.;  (2)  pay- 
ments to  be  made  on  the  15th  of  the  month  for  all  coal 

m 

shipped  the  preceding  month,  coal  to  be  shipped 
promptly  except  in  cases  of  labor  troubles,  shortage 
of  cars,  or  any  causes  beyond  plaintiff's  control. 

The  testimony  disclosed  that  neither  party  repudi- 
ated the  contract  and  both  were  in  default  almost  dur- 
ing the  entire  life  thereof.  Plaintiff  in  no  month 
furnished  the  quantity  of  coal  called  for,  and  defend- 
ant at  no  time  paid  for  the  coal  it  received  when  the 
payment  was  due.  In  making  payments  defendant 
was  in  default  twenty-four  days  for  December  deliv- 
eries and  eighteen  to  twenty-seven  days  for  January 
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deliveries,  and  never  paid  for  either  the  February  or 
March  deliveries,  the  contract  price  for  which  was 
$376.48  and  $563.75,  respectively,  aggregating  $940.23, 
the  amount  plaintiff  sued  for. 

While  defendant  requested  further  shipments  his 
correspondence  during  the  life  of  the  contract  recog- 
nized his  obligation  and  purposed  to  pay  the  balance 
due  for  deliveries  made.  In  his  last  letter  before  the 
contract  expired,  under  date  of  March  13th,  he  prom- 
ised to  pay  the  *  *  balance  due  on  February  shipments,  * ' 
and  gave  no  intimation  of  any  claim  for  damages  until 
after  the  expiration  of  the  contract  when  called  on  to 
pay  the  balance  of  the  account. 

The  principal  question  at  issue  was  whether  defend- 
ant was  entitled  to  a  set-off,  it  not  being  disputed  that 
subject  thereto  plaintiff  was  entitled  to  an  unpaid  bal- 
ance of  $940.23  for  coal  delivered  under  said  contract. 
Defendant  was  allowed  his  set-off  to  the  amount  of 
$547.27,  in  excess  of  said  balance,  for  which  there  was 
a  verdict  and  judgment. 

Pope,  Hoig  &  Fuij.be,  for  plaintiff  in  error. 

Jacob  E.  Dittub,  for  defendant  in  error. 

Mb.  Justice  Babnes  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Beclslon. 

1.  Set-off  and  bbcoupment,  S  40* — tohat  defendant  must  show 
under  plea  of  set-off.  A  set-off  being  a  counterclaim,  as  to  which  the 
defendant  is  plaintiff,  be  must  establish  his  right  as  upon  a  dis- 
tinct action,  and,  if  for  a  breach  of  contract,  must  show  he  is 
not  himself  in  default  as  to  the  agreement 

2.  Sales,  |  389* — when  purchaser  may  not  set  off  damages  for 
sellefs  failure  to  make  deliveries  as  agreed,  A  purchaser,  sued 
for  the  balance  of  purchase  price  due  for  goods  sold  and  delivered 
under  a  contract  calling  for  deliveries  and  payments  in  instalments, 
cannot,  where  he  is  in  default  in  making  payments,  set  off  damages 
for  the  seller's  failure  to  make  deliveries  as  agreed  if  he  did  not 
offer  to  do  ao  at  the  time  of  accepting  the  deliveries. 

•See  nilnolfl  Notes  Digest,  Vols.  XI  to  XV,  »nd  CumnUitlTe  Quarterly, 
topics  fiiM}  iwctloii  number. 
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Deyries  t.  Elaborated  Ready  Roofing  Ck>.,  199   IlL  App.  536. 


Benjamin  Deyries,  Defendant  in  Error,  r.  Elaborated 
Beady  Booflng  Company,  Plaintilf  in  Error. 

Gen.  No.  21,555.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  J.  Suixj- 
VAN,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1915.    Reversed.    Opinion  filed  June  1,  1916. 

Statement  of  the  Case. 

Action  by  Benjamin  Devries,  plaintiff,  against  Elab- 
orated Eeady  Roofing  Company,  a  corporation,  de- 
fendant, to  recover  balance  of  commission  alleged  to 
be  due.  To  reverse  a  judgment  for  plaintiff,  defendant 
prosecutes  a  writ  of  error. 

Defendant  was  engaged  in  making,  selling  and  lay- 
ing roofing.  Under  a  contract  made  with  its  manager, 
plaintiff  solicited  orders  directly  from  consumers.  His 
contract  required  him  to  make  an  estimate  or  measure- 
ment of  the  number  of  ** squares"  of  material  (each 
containing  one  hundred  square  feet)  each  job  would 
require.  He  was  directed  how  to  make  the  measure- 
ments and  was  allowed  an  extra  square  on  each  job  for 
any  discrepancy.  His  compensation  was  to  be  fifteen 
or  twenty  per  cent,  of  the  selling  price,  according  to 
the  quality  of  material  ordered.  After  estimating  the 
cost  of  the  job  according  to  the  amount  and  quality 
of  material  it  would  take,  and  securing  the  order  at  a 
gross  price,  he  would  send  in  the  order  and  from  the 
price  therein  named  defendant  determined  the  amount 
of  iaaterial  to  supply.  Owing  to  inaccurate  measure- 
ments on  which  the  gross  price  of  the  job  was  based,  it 
was  often  found  necessary  to  supply  more  than  an 
additional  square  to  complete  the  job,  thus  necessitating 
loss  on  the  contract.  These  shortages  in  measure- 
ments were  discussed  when  ascertained,  and  deduc- 
tions therefor  were  made  from  plaintiff's  com!missions, 
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and  shown  on  the  monthly  statement  of  accounts  sub- 
mitted to  plaintiff  according  to  which  he  was  paid. 
While  he  objected  thereto,  **he  took  the  money  and 
went  right  on  working/'  as  testified  to  by  defendant's 
manager.  Plaintiff  himself  testified  that  he  was  told 
he  would  have  to  stand  the  "cut"  and  that  the  matter 
was  final.  After  he  left  defendant's  employ  he  brought 
this  suit  for  practically  the  amount  of  such  deductions. 

S.  B.  Nbltnob,  for  plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

Mb.  Justice  Babkes  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

Accord  and  satisfaction,  |  4* — when  acceptance  of  commUHons 
during  employment  constitutes.  Where  a  salesmaii  employed  oii 
a  commission  basis  accepts  his  commissions  less  deductions  for 
errors  committed  by  him,  though  under  protest,  but  continues  in  the 
employment  after  being  told  that  the  matter  is  final  and  he  will 
have  to  stand  "the  cost,"  he  cannot,  after  leaving  such  employment, 
recover  the  amount  of  such  deductions,  as  his  acceptance  of  his 
commissions  under  such  circumstances  constit^uted  an  accord  and 
satisfaction. 

•See  niineU  Notes  Dlcetl,  Volt.  XI  to  XY,  and  OvmnUitlTe  Quarterly,  lame 
tople  and  MelloB  number. 
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Lange  v.  Stack  et  al.,  199  IlL  App.  538. 


Bose  Lange^  Defendant  in  Error^  r.  Sadie  Stack  and 
Anton  jr.  Cermak^  Bailiff,  Plaintiffs  In  Error. 

Gen.  No.  21,588.    (Not  to  be  reported  In  full.) 

BlTor  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  K. 
Peinpiville,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1915.  Affirmed.  Opinion  filed  June 
1,  1916. 

Statement  of  the  Case. 

Action  by  Rose  Lange,  plaintiff,  against  Sadie  Stack 
and  Anton  J.  Cermak,  as  bailiff  of  the  Municipal  Court 
of  Chicago,  defendants,  to  try  the  right  to  property 
taken  on  execution.  To  review  a  judgment  for  plain- 
tiff, defendant  prosecutes  a  writ  of  error. 

Fred  A.  Bangs,  for  plaintiffs  in  error;  Bichabd  H. 
Colby,  of  counsel. 

LtJDwiG  B.  Dejmek:  and  Joseph  Bubkb,  for  defend- 
ant in  error. 

Me.  Justice  Babnes  delivered  the  opinion  of  the 
court. 

Abstraet  of  the  Beelslon. 

1.  Appeal  Ain>  ebsob,  |  966* — when  questions  of  law  not  pre- 
served for  review.  Where,  on  appeal,  the  abstract  of  record  discloses 
no  objections  taken  to  the  testimony,  no  propositions  submitted 
to  be  held  as  law,  and  no  motion  except  at  the  close  of  the 
evidence  to  dismiss  the  case  for  want  of  a  prima  facie  showing, 
all  there  is  for  review  is  the  trial  court's  action  in  overruling  such 
motion. 

2.  Execution,  |  127* — when  evidence  sufficient  to  sustain  judg- 
ment for  plaintiff.  In  an  action  for  the  trial  of  the  right  to  prop- 
erty taken  on  execution,  evidence  showing  that  some  of  the  articles 
of  property  in  question  were  either  gifts  to  the  plaintiff  or  pur- 
chased by  her  with  money  given  her  by  her  relatives,  and  making 
prima  facie  proof  of  her  ownership  to  the  rest  of  the  property,  held 
sufficient  to  sustain  a  judgment  for  the  plaintiff. 

•S«e  nilnols  Not«s  IMflrest,  Vols.  XI  to  XV,  and  CmnulfttlTe  Qniwtorix,  mm 
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Devlne  v.  L.  Fish  Furniture  Co.,  199  111.  App.  639. 


JToliii  F.  Bevine,  Administrator,  Appellee,  y.  L.  Fish 

Furniture  Company,  Appellant. 

Oen.  No.  20,947.    (Not  to  be  reported  In  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  .the  Hon.  Bi>* 
WABO  M.  Manoan,  Judge,  presiding.  Heard  in  the  Branch  Appel- 
late Court  at  the  October  term,  1914.  Affirmed.  Opinion  filed 
June  1,  1916. 

Statement  of  the  Case. 

Action  by  John  F.  Devine,  administrator  of  the  es- 
tate of  Lillian  A.  Sullivan,  deceased,  plaintiff,  against 
L.  Fish  Furniture  Company,  a  corporation,  defendant, 
for  damages  for  death  of  the  plaintiffs 's  intestate.  To 
reverse  a  judgment  against  it,  defendant  appeals. 

The  plaintiff's  intestate  was  employed  on  the  sixth 
floor  of  defendant's  mercantile  establishment  and  was 
killed  by  a  fire  that  occurred  in  said  premises  on  March 
25, 1910,  her  death  being  charged  in  the  declaration  to 
have  been  caused  by  the  failure  of  defendant  to  comply 
with  the  provisions  of  section  14  of  the  Factory  Act, 
entitled  *  *  An  Act  to  provide  for  the  health,  safety  and 
comfort  of  employes  in  factories,  mercantile  establish- 
ments, mills  and  workshops  -in  this  State,  and  to  pro- 
vide for  the  enforcement  thereof."  (Laws  1909,  p.  202, 
J.  &  A.  If  5399.)  The  statement  of  facts  in  Hxint  v. 
L.  Fish  Furniture  Co.,  187  111.  App.  326,  is  substan- 
tially a  correct  statement  of  the  facts  in  the  instant 
case. 

McEwEN,  Weissenbach,  Sheimski  &  Meloak,  for  ap- 
pellant 

James  L.  Bynum  and  Chakles  C.  Spbnceb  for  ap- 
pellee ;  Bernhardt  Frank,  of  counsel. 
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Mb.  Justice  McGoobty  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Beelslon. 

1.  Appeal  and  ebbob,  |  198* — u>Ken  Appellate  Court  no  power  to 
consider  constitutional  question.  The  Appellate  Court  cannot  pass 
upon  the  constitutionality  of  a  statute. 

2.  Appeal  and  ebbob,  |  1502* — when  asking  furor  whether  com- 
pany with  which  he  was  associated  carried  insurance  not  prejudicial. 
In  an  action  for  damages  for  death  under  the  Factory  Act,  sec  14 
(J.  ft  A.  1  5399),  examination  of  a  juror  on  his  voir  dire  as  to 
whether  a  company  with  which  he  was  associated  carried  insurance, 
to  which  the  defendant's  objection  was  sustained,  held  not  prejudi- 
cial to  the  defendant,  the  verdict,  |5,000,  not  being  large,  and  not 
Justifying  reversal  for  refusal  of  the  trial  court  to  discharge  the 
panel. 

3.  Master  Ain>  sbbvant,  |  801* — when  instruction  on  liahility 
of  factory  owner  for  not  providing  sufficient  means  of  escape  in 
case  of  fire  sufficient.  In  an  action  for  damages  for  death  under 
the  Factory  Act,  sec  14  (J.  ft  A.  f  6399)  an  instruction  that,  "if 
the  jury  believe  from  the  preponderance  of  the  evidence  ^  *  * 
that  said  mercantile  establishment  was  not  provided  with  sufficient 
and  reasonable  means  of  escape  in  case  of  fire  *  *  *,"  held  not 
objectionable  as  not  defining  the  word  "sufflcienr*  and,  in  effect, 
making  the  defendant  an  insurer. 

4.  Appeal  and  ebrob,  fi  1561* — when  refusal  of  requested  instruc- 
tion similar  to  given  instruction  harmless  error.  In  an  action  for 
damages  for  death  under  the  Factory  Act,  sec.  14  (J.  ft  A.  1[  5399), 
the  refusal  of  an  instruction,  requested  by  the  defendant,  to  the 
effect  that  before  the  jury  could  find  the  defendant  guilty  of  any 
violation  of  the  statute  upon  which  plaintiff's  declaration  jtsA 
based,  plaintiff  was  bound  to  produce  such  evidence  as  would 
satisfy  the  jury  beyond  a  reasonable  doubt  of  the  commission  of 
the  violation,  held  not  reversible  error  where,  at  the  defendant's 
request,  the  jury  were  instructed  that,  ."if  the  evidence  in  this 
case  preponderates  in  favor  of  the  defendant,  •  •  *  or  if 
the  evidence  fails  to  preponderate  in  favor  of  the  plaintiff  •  •  • 
th6  jury  should  find  the  defendant  not  guilty." 

5.  Masteb  and  servant,  I  779* — when  instruction  on  negligence 
referring  to  counts  in  declaration  not  misleading.  In  an  action  for 
damages  for  death  under  the  Factory  Act,  sec.  14  (J.  ft  A.  ^  5399),  the 
giving  of  an  instruction  that,  "if  you  find  from  the  evidence  that  the 
death  of  plaintiffs  intestate  was  the  result  of  an  accident  merely 
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and  was  not  caused  by  the  negligence  of  the  defendant  as  charged 
In  the  first  or  eighth  count  of  the  plaintiffs  declaration,  then 
your  verdict  must  be  not  guilty/'  held  not  misleading  where  all 
counts  other  than  those  mentioned  In  the  instruction  had  been 
eliminated  and  the  Jury  had  been  so  informed  by  the  court. 

6.  Appeal  and  ebbob,  |  1561* — when  refusal  to  give  requested 
instruction  covered  by  given  instructions  harmless  error.  The 
refusal  to  give  a  specific  instruction  to  the  effect  that  there  can 
be  no  recovery  by  reason  of  the  existence  of  a  certain  condition 
which  is  not  charged  as  a  ground  of  negligence  in  the  declaration 
is  not  reversible  error,  where  other  instructions  are  given  limiting 
the  plaintiff's  right  of  recovery  to  the  negligence  charged  in  the 
declaration. 

7.  Master  and  bisvant,  §  833* — when  permitting  answers  to 
questions  whether  employees  had  been  directed  as  to  use  of  win- 
dows in  case  of  fire  harmless  error.  In  an  action  for  damages  for 
death  under  the  Factory  Act,  sec.  14  (J.  ft  A.  1  5399),  questions 
as  to  whether  directions  had  been  given  employees  in  using  windows 
as  a  means  of  escape  in  case  of  fire,  without  specifying  from  whom 
the  directions  might  have  come,  held  bad  in  form  and  objections 
thereto  should  be  sustained,  but  permitting  the  asking  thereof 
not  reversible  error  where  evidence  showed  that  windows  were 
partly  open  all  the  time  and  had  fire  escape  signs  over  them. 

8.  Master  and  servant,  |  833* — when  refusal  to  permit  defend- 
ants witnesses  to  testify  as  to  condition  of  aisles  on  floor  where 
fire  occurred  harmless  error.  In  an  action  for  death  under  the 
Fft^ctory  Act,  sec.  14  (J.  ft  A.  t  5399),  refusal  to  permit  defendant's 
witnesses  to  testify  as  to  the  condition  of  the  aisles  on  the  fioor  on 
which  a  fire  occurred,  held  not  reversible  error  for,  if  the  fire 
escape  was  a  bad  one,  the  defendant  would  be  liable  whether 
access  to  it  was  obstructed  or  not 

9.  Master  and  servant,  {  565* — when  no  variance  between  dec- 
laration and  proof  in  action  for  death  of  factory  employee.  In  an 
action  under  the  Factory  Act,  sec.  14  (J.  ft  A.  t  5399),  for  death 
resulting  from  a  fire  in  defendant's  factory,  held  to  be  no  variance 
between  the  declaration  and  proof. 

10.  Master  and  servant,  |  683* — when  evidence  sufflcient  to  sus- 
tain judgment  for  plaintiff.  In  an  action  under  the  Factory  Act,  sec. 
14  (J.  ft  A.  1[  5399),  for  the  death  of  an  employee  due  to  a  fire 
in  defendant's  factory,  evidence  held  sufficient  to  sustain  a  judg- 
ment for  plaintiff. 

•S«e  nilnois  Notes  DIffMt,  Vols,  XI  to  XV,  and  Cumulative  Quarterly,  same 
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BuBhnell  v.  Brand,  199  IIL  App.  642. 


Carl  Bttshnell  et  al.,  Appellees,  r.  Horaee  L.  Brand, 

Appellant. 

Gen.  No.  21,012.    (Not  to  be  reported  in  full.) 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon.  J.  J. 
CooKB,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914.  Reversed  and  remanded.  Opinion  filed 
June  1,  1916. 

Statement  of  the  Case. 

Action  by  Carl  Bushnell  and  others,  plaintiffs, 
against  Horace  L.  Brand,  defendant,  to  recover  bal- 
ance due  on  a  construction  contract.  From  a  judg- 
ment for  plaintiffs,  defendant  appeals. 

The  action  was  based  on  a  written  contract  in  part 
as  follows: 

*  *  It  is  further  agreed  that  the  party  of  the  first  part 
(plaintiffs)  contracts  and  agrees  to  furnish  all  the 
material,  labor,  tools,  etc.,  and  to  complete  and  finish 
for  the  said  party  of  the  second  part  (defendant),  all 
the  general  work  required  for  the  remodeling  of  the 
Illinois  Staats  Zeitung  Building,  24-28  South  Fifth 
Avenue,  in  said  City  of  Chicago,  *  *  *  according 
to  the  foregoing  specifications,  and  to  the  full  and 
complete  satisfaction  of  Hill  &  Woltersdorf ,  Architects 
and  Superintendents,  as  aforesaid  (said  second  party), 
doth  hereby  agree  to  pay  to  the  said  first  party  as  the 
work  progresses,  and  as  the  same  shall  be  certified  to 
by  the  said  superintendents,  from  time  to  time,  a  sum 
equal  to  the  actual  cost  of  material  furnished  by  party 
of  the  first  part  and  attested  to  by  the  architects  plus 
the  actual  cost  of  labor  expended  by  the  party  of  the 
first  part,  which  sum  shall  be  attested  to  by  said  archi- 
tects, plus  the  arbitrary  sum  of  15%  upon  the  total 
of  the  two  aforesaid  amounts,  namely,  the  cost  of 
material  plus  the  cost  of  labor  therein. '^ 

**It  is  further  agreed  •  *  *  that  one-half  of  the 
aforesaid  159&    *    *    *   shall  be  reserved   •    •   •  and 
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held  by  the  second  party  until  the  full  completion  of 
the  work  under  this  contract  as  security  for  the  proper 
execution  of  the  work  stipulated  by  this  supplementary 
agreement  by  the  party  of  the  first  part   *    *    *    .'* 

In  the  process  of  remodeling  said  building  plaintiffs 
sublet  contracts  for  certain  of  the  work  in  connection 
with  said  building,  aggregating  $9,749.17.  Between 
February  21,  1912  and  May  1,  1912,  defendant's  archi- 
tects.  Hill  and  Woltersdorf,  issued  to  plaintiffs  three 
certificates  to  the  effect  that  plaintiffs  were  entitled 
to  the  sum  stated  therein  for  general  work  and  ma- 
terial furnished  under  said  supplementary  agreement, 
each  of  which  certificates  were  paid  by  defendant.  The 
amounts  thus  paid  included  the  cost  of  the  subcon- 
tracts plus  fifteen  per  cent,  less  seven  and  one-half 
per  cent,  to  be  retained  by  defendant  under  said  agree- 
ment until  the  completion  of  the  work  in  question. 
About  May  1,  1912,  a  dispute  arose  between  the  parties 
as  to  commission  on  subcontracts,  resulting,  on  June 
15, 1912,  in  an  agreement  that  whether  plaintiffs  would 
receive  fifteen  per  cent,  or  seven  and  one-half  per  cent, 
upon  all  subcontracts  let  by  them  should  be  determined 
by  arbitration,  and  thereupon  plaintiffs  proceeded  with 
and  completed  the  work.  Altogether,  defendant's 
architects  certified  to  him  that  plaintiffs  had  furnished, 
under  said  agreement,  material  and  labor  amounting 
to  $35,130.98,  and  that  *'7i^%  on  subcontracts  in  the 
sum  of  $9,749.17,  amounting  to  $731.19,  to  be  settled 
by  arbitration."  Subsequently,  upon  advice  of  coun- 
sel, defendant  refused  to  appoint  an  arbitrator  upon 
the  ground  that  there  was  nothing  to  arbitrate. 

It  is  contended  by  defendant  that  under  said  agree- 
ment plaintiffs  were  only  entitled  to  receive  from  de- 
fendant the  arbitrary  sum  of  fifteen  per  cent,  on  the 
actual  cost  of  material  and  labor  furnished  by  plain- 
tiffs, and  that  as  the  material  and  labor  furnished  by 
the  subcontractors  included  a  profit  to  such  subcon- 
tractors, such  material  and  labor  did  not  come  within 
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the  terms  of  such  agreement.  Defendant  also  con- 
tended that  the  court  erred  in  admitting  evidence  of 
custom  in  the  building  trade  in  Chicago  (which  evi- 
dence tended  to  show  that  general  contractors  were 
permitted  to  sublet  contracts),  and  that  the  court 
further  erred  in  giving  improper  instructions  in  behalf 
of  plaintiffs  and  in  refusing  to  give  proper  instructions 
offered  by  defendant. 

Bbeding  &  Gesas,  for  appellant. 

NoBMAN  K.  Akdebson,  for  appellees. 

Mb.  JiTstiob  MoGoobty  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Beeision. 

1.  Building  and  oonstbuction  gontbactb,  §  109* — what  is  extent 
of  recovery  on  hy  contractor  suhletting  work  to  another,  Wliere, 
under  a  contract  for  remodeling  a  building,  whereby  the  owner 
agrees  to  pay  the  contractor  the  actual  cost  of  labor  and  materia^ 
furnished  plus  a  certain  percentage  thereof,  the  contractor  lets  out 
the  work  to  a  subcontractor,  he  is  entitled  to  recover  only  the 
actual  cost  of  such  labor  and  material  to  such  subcontractor  plus 
the  specified  percentage  thereon,  and  not  the  amount  for  which 
such  subcontract  was  let  plus  such  percentage  thereon. 

2.  CovTRAcn^  I  164* — when  evidence  inadnUsMle  to  modify 
terms  of.  Where  a  written  contract  is  free  from  ambiguity,  evi- 
dence of  any  custom  that  would  vary  or  modify  its  express  terms 
is  inadmissibla 

•See  nilnoU  Notes  Dlseet,  Vols.  3U  to  XV,  and  CnmnlAtlTo  Qnarterljr. 
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American  T.  C.  ft  C.  Co.  v.  Bankers  Surety  Co.,  1^9  111.  App.  545. 


Ainerlean  Terra  Cotta  &  Geramie  Company,  Appellant, 
y.  Bankers  Surety  Company,  Appellee. 

Gen.  No.  21,294. 

1.  CoNTitACTB,  I  171* — fohen  effect  given  to  all  clauses  of,  Bffect 
must  be  given  to  all  the  clauses  of  a  contract,  if  it  can  be  done. 

2.  Contracts,  |  196* — when  written  provisions  in  prevail  over 
printed  provisiwts.  Although  the  written  provision  of  a  contract 
should  prevail  over  one  inconsistent,  and  which  is  part  of  a  printed 
form  adopted  for  general  use,  yet  only  so  far  as  it  is  apparent  that 
the  parties  intended  to  modify  or  disregard  the  printed  stipulations 
will  the  latter  give  way. 

3.  Principal  and  subett,  |  44* — what  does  not  constitute  waiver 
of  provision  in  bond  to  commence  suit  within  stipulated  time.  The 
fact  that  a  surety  company  makes  a  demand  on  a  building  con- 
tractor for  the  payment  of  the  annual  premium  on  the  bond  for  the 
ensuing  year  after  the  time  limited  for  the  commencement  of  a 
suit  on  the  bond  does  not  constitute  a  waiver  of  the  requirement 
to  commence  suit  within  such  period  where  the  person  furnishing 
material  has  no  knowledge  of  such  demand,  and  he  is  not  preju- 
diced thereby. 

4.  Pbincipal  and  subett,  I  44* — when  surety  does  not  waive 
defenses  to  action  on  bond,  A  surety  on  a  building  constructicm 
bond  does  not  waive  all  of  its  defenses  by  its  denial,  in  a  letter 
to  a  materialman,  of  any  liability  where  the  materialman  is  not 
misled  or  influenced  to  his  injury  thereby. 

5.  Principal  and  subett,  |  44* — when  suit  harred  on  building 
construction  bond.  Where  a  building  construction  bond  provides 
that  suits  must  be  brought  to  recover  any  claim  thereunder  within  a 
specified  time  after  the  first  breach  of  the  contract,  a  suit  by  a 
materialman  is  barred  when  not  commenced  within  the  time  pre- 
scribed after  Judgment  is  obtained  against  the  contractor. 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  William 
N.  Gemmill,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  March  term,  1915.  Affirmed.  Opinion  filed  June  1, 
1916.    Rehearing  denied  June  13,  1916. 

Statement  by  the  Conrt.  Suit  was  commenced  in 
the  Municipal  Court  of  Chicago  by  the  American  Terra 
Cotta  &  Ceramic  Company  (hereinafter  known  as  the 

•See  nilnoU  Notee  Dlseet,  Vole.  XI  to  XY,  and  CmnnUitlTe  Quarterlj,  mmm 
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Terra  Cotta  Company)  against  the  Bankers  Surety 
Company,  to  recover  for  an  alleged  forfeiture  on  its 
surety  bond  given  to  secure  payment  of  material  fur- 
nished by  the  Terra  Cotta  Company  to  the  Oliver 
Sollitt  Company.  There  was  a  trial  by  jury,  and  at 
the  close  of  plaintiff's  testimony  the  court  directed  a 
verdict  finding  the  issues  for  the  defendant  and  upon 
such  verdict  judgment  for  costs  was  entered  against 
plaintiff  (appellant  here). 

The  surety  bond  in  question,  which  was  in  part  writ- 
ten and  in  part  printed,  provided  that  the  obligors,  the 
Sollitt  Company,  and  the  Surety  Company,  respec- 
tively, were  indebted  to  the  Terra  Cotta  Company  in 
the  penal  sum  of  $39,000,  and  that  the  Sollitt  Company 
had  entered  into  a  written  contract  by  the  terms  of 
which  the  Terra  Cotta  Company  had  agreed  to  furnish 
architectural  terra  cotta  for  the  completion  of  the 
Birmingham  Terminal  Station,  and  that  the  Sollitt 
Company  had  agreed  to  pay  $39,000  in  monthly  in- 
stalments payable  oh  the  25th  day  of  each  month,  the 
value  of  so  much  of  the  terra  cotta  as  had  been  de- 
livered before  the  10th  day  of  such  month.  The  surety 
bond  further  provided  that  in  the  event  the  Terra 
Cotta  Company  furnished  the  material  and  the  Sollitt 
Company  paid  for  same  as  provided  in  said  contract, 
then  such  bond  was  to  be  null  and  void,  otherwise  to 
remain  in  full  force.  The  Terra  Cotta  Company  made 
its  first  shipment  August  23, 1906,  and  its  last  shipment 
September  16,  1907,  which  shipments  included  all  of 
the  terra  cotta  provided  for  in  said  contract.  The 
first  payment  for  said  terra  cotta  was  due  plaintiff  on 
September  25,  1906  (and  was  not  paid),  at  which  time 
it  alleges  the  Sollitt  Company  first  breached  its  con- 
tract. All  of  the  terra  cotta  in  question  was  used  in 
the  construction  of  said  passenger  railway  station. 
The  Sollitt  Company  declined  to  make  payment  for 
such  terra  cotta,  claiming  same  was  defective,  and 
plaintiff  has  never  received  payment  therefor,  except 
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the  sum  of  $3,138.22,  the  amount  expended  by  plaintiff 
for  freight  charges  thereon. 

It  is  not  clearly  established  by  the  evidence  whether 
certain  promissory  notes  aggregating  the  sum  of 
$35,000  were  given  by  the  SoUitt  Company  to  plaintiff 
as  accommodation  paper  or  as  payment  for  the  terra 
cotta  in  question.  All  of  said  notes  were  paid  with 
money  furnished  by  plaintiff.  The  SoUitt  Company 
ceased  doing  business  in  1909. 

The  home  office  of  the  Bankers  Surety  Company, 
defendant,  is  Cleveland,  Ohio.  The  Terra  Cotta  Com- 
pany, commencing  about  October  1,  1906,  and  fre- 
quently thereafter,  covering  a  period  of  nearly  five 
years,  informed  the  Chicago  representative  of  the 
Surety  Company  that  plaintiff  was  unable  to  obtain  any 
money  from  the  Sollitt  Company  under  said  contract. 
During  such  period,  there  was  also  much  correspond- 
ence between  the  Terra  Cotta  Company  and  the  Surety 
Company  relative  to  the  Sollitt  Company's  failure  to 
make  payment  to  plaintiff  for  the  material  furnished. 
In  June,  1910,  suit  was  brought  by  plaintiff  against 
the  Sollitt  Company  to  determine  the  dispute  as  to  the 
quality  of  the  terra  cotta,  resulting  in  a  finding  of 
the  issues  in  favor  of  plaintiff  and  judgment  against  the 
Sollitt  Company  for  $49,351.37  and  costs,  entered  De- 
,  cember  27,  1910.  Execution  was  issued  on  such  judg- 
ment, which  execution  was  returned  nulla  bona,  and 
no  part  of  such  judgment  has  been  satisfied.  Prior 
to  the  commencement  of  such  suit,  viz.,  March  7,  1910, 
plaintiff's  attorney  addressed  a  letter  to  the  Surety 
Company  and  its  agent,  which  is  in  part  as  follows: 
**  •  *  *  Unless  I  hear  from  you  at  once,  I  shall 
institute  suit  to  recover  the  damages  which  the  Ameri- 
can Terra  Cotta  &  Ceramic  Company  has  sustained 
through  your  breach  of  contract.''  On  July  1,  1911, 
more  than  six  months  after  the  entry  of  such  judgment 
against  the  Sollitt  Company  and  nearly  fifteen  months 
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subsequent  to  the  date  of  such  letter,  the  instant  suit 
was  commenced. 


Childs  &  Childs,  Thobnton  &  Chancellob  and 
Edward  F,  Dunne,  Jb.,  for  appellant. 

GusTAv  E.  Bberlt  and  John  F.  Dammann,  Jr.,  for 
appellee. 

Mr.  Justice  McGoortt  delivered  the  opinion  of  the 
court. 

The  surety  bond  contained  the  following  provision : 
**  *  *  •  That  any  suits  at  law  ♦  ♦  *  brought 
against  this  bond,  to  recover  any  claim  hereunder, 
must  be  instituted  within  six  months  after  the  first 
breach  of  said  contract,    *     *     *.^' 

In  view  of  the  conclusion  reached  by  this  court,.,  it 
will  be  only  necessary  to  consider  the  foregoing  limi- 
tation in  said  bond. 

Plaintiff  contends  that  the  printed  provisions  in  said 
bond,  including  the  limitation  provision  in  question, 
are  inapplicable  to  the  contract  entered  into  by  plain- 
^  tiff  and  the  SoUitt  Company.  In  this  regard,  plaintiff 
contends  that  the  written  provisions  of  the  bond  should 
prevail  over  the  printed  provisions.  While  it  is  true 
that  the  printed  provisions,  other  than  the  limitation 
provision,  of  said  bond  are  inapplicable  to  the  contract 
between  plaintiff  and  the  SoUitt  Company,  the  limita- 
tion provision  is  not  inconsistent  therewith.  It  is  a 
familiar  rule  of  construction  that  effect  must  be  given 
to  all  clauses  of  a  contract,  if  it  can  be  done.  '*  Al- 
though the  written  provision  of  a  contract  should  pre- 
vail over  one  inconsistent  with  it,  and  which  is  part 
of  a  printed  form  adopted  for  general  use,  yet  only  so 
far  as  it  is  apparent  that  the  parties  intended  to 
modify  or  disregard  the  printed  stipulations  will  the 
latter  give  way.  ^ '  Ruling  Case  Law,  vol.  6,  page  848 ; 
Peck  V.  ScoviUe  Mfg.  Co.,  43  111.  App.  360. 
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On  October  1,  1908,  the  surety  company  by  letter 
made  a  demand  upon  the  SoUitt  Company  for  payment 
of  the  annual  premium  on  the  surety  bond  in  question 
for  the  ensuing  year.  It  is  contended  by  plaintiff  that 
such  demand  constituted  a  waiver  of  the  requirement 
to  commence  suit  under  said  -bond  within  six  months 
after  the  first  breach  of  the  contract  by  the  SoUitt 
Company.  There  is  no  evidence,  however,  that  the 
plaintiff  had  knowledge  of  such  demand,  nor  that  it 
was,  in  any  manner,  prejudiced  thereby. 

It  is  also  contended  by  plaintiff  that  defendant,  by 
its  denial,  in  a  letter,  of  any  liability,  whatever,  on  the 
bond,  waived  all  of  its  defenses.  The  defendant  was 
not  restricted  in  its  defense  because  of  its  general  de- 
nial of  liability  on  the  bond  in  question,  as  it  does 
not  appear  that  plaintiff  had  been  misled  or  influenced 
to  its  injury  thereby.  Weston  v.  State  Mutual  Life 
Assurance  Co.,  234  111.  492,  501. 

The  defendant  contends  that  the  Sollitt  Company 
first  breached  its  contract  with  plaintiff  in  September, 
1906,  and  plaintiff  impliedly  admitted  on  June  15, 1909, 
that  said  contract  had  been  breached  by  the  Sollitt 
Company  in  a  letter  sent  by  it  to  defendant  on  that 
date,  in  which  letter  it  informed  defendant  that  plain- 
tiff looked  to  it  for  performance  of  its  obligation  under 
said  bond.  In  any  event,  the  breach  by  the  Sollitt 
Company  was  established  by  the  judgment  rendered 
in  favor  of  the  plaintiff  and  against  the  Sollitt  Com- 
pany on  December  27, 1910.  The  instant  case  was  not 
commenced  within  six  months  thereafter.  In  the  case 
of  Western  Tube  Co.  v.  Aetna  Indemnity  Co.,  181  111. 
App.  592,  in  which  a  similar  limitation  clause  of  the 
surety  bond  was  in  question,  the  court  held  that  the 
six  months*  limitation  clause  applied  to  the  whole 
bond,  and  any  suit  on  the  bond  for  any  breach  thereof 
under  that  clause  was  barred  unless  brought  within 
the  six  months  specified.  *  *  The  appellees  herein  had  a 
legal  right  to  limit  their  liability  to  any  time  in  their 
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undertaking,  and  when  they  did  so,  the  limitation  be- 
came a  part  of  the  contract  of  indemnity  and  should 
be  enforced  the  same  as  any  other  contract/'  Broum 
V.  Massachusetts  Bonding  d  Insurance  Co.,  176  HI. 
App.  502,  505;  Lesher  v.  United  States  Fidelity  Co., 
239  111.  502,  511. 

There  is  no  conflict  in  the  evidence  that  the  Sollitt 
Company  first  breaoiied  its  contract  with  plaintiff  more 
than  six  months  prior  to  the  commencement  of  suit  in 
the  instant  case,  and  there  is  nothing  in  this  record 
that  can  be  construed  as  a  waiver  by  defendant  of  the 
limitation  provision  which  required  plaintiff  to  com- 
mence suit  upon  said  bond  within  six  months  there- 
after. The  court  did  not  err  in  ruling  that  this  suit 
could  not  be  maintained  because  it  was  brought  out- 
side of  the  limitation  period  provided  in  the  bond,  and 
the  trial  court  was  therefore  justified  in  directing  a 
verdict  on  that  ground  in  favor  of  defendant. 

For  the  reasons  stated,  the  judgment  of  the  Mu- 
nicipal Court  will  be  affirmed. 

Judgment  affirmed. 


Mendel   Sachs,  Appellant,  t.  Friedman  Brothers  & 

Lipsky  Company,  Appellee. 

Oen.  No.  21,831.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  John 
Stelk,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1916.  Reversed  and  remanded.  Opinion  filed  June 
1,  1916. 

Statement  of  the  Case. 

Action  by  Mendel  Sachs,  plaintiflF,  against  Friedman 
Brothers  &  Lipsky  Company,  a  corporation,  defendant, 
to  recover  balance  due  for  goods  sold  and  delivered. 
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From  a  judgment  for  defendant,  plaintiff  appeals. 

An  attachment  in  aid  issued  in  connection  with  said 
action  January  14,  1915,  on  which  date  defendant  dis- 
posed by  public  auction  of  most  of  its  property. 
Michael  Tauber  and  Michael  Levy,  trading  as  Michael 
Tauber  &  Company,  conducted  said  auction  sale,  were 
summoned  as  garnishees  and  filed  their  answer  to 
plaintiff's  interrogatories,  admitting  an  existing  in- 
debtedness to  defendant  in  excess  of  $1,218.84  at  the 
time  of  service  of  said  writ.  Defendant  filed  an  affi- 
davit of  merits  denying  that  plaintiff  at  any  time  sold 
and  delivered  to  defendant  the  merchandise  set  forth 
in  plaintiff's  statement  of  claim  and  traversed  plain- 
tiff's aflSdavit  of  atttachment,  which  aflSdavit  alleged 
that  defendant,  within  two  years  last  past,  fraudu- 
lently (a)  conveyed  or  assigned  its  effect;  (b)  con- 
cealed or  disposed  of  its  property;  (c)  that  it  was 
about  to  fraudulently  conceal  or  dispose  of  its  prop- 
erty, so  as  to  hinder  and  delay  its  creditors.  Trial 
by  jury  having  been  waived,  the  cause  was  submitted 
to  the  court  who  found  the  attachment  issues  and  the 
issues  on  the  merits  in  favor  of  defendant,  dismissing 
the  attachment  writ  and  entering  judgment  against 
plaintiff  for  costs. 

Jacob  Levy,  for  appellant;  Josiah  Bubnham,  of 
counsel. 

Benjamin  E.  Cohen,  for  appellee. 

Mr.  Justice  McGoorty  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Declsloii. 

Pbaudulbnt  cx)irvETANCE8,  {  276* — when  evidence  sufficient  to 
show  existence  of  relationship  of  creditor  and  debtor.  In  an  action 
to  recover  the  balance  due  for  goods  sold  and  delivered,  held  that 
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the  evidence  was  sufficient  to  establish  the  relation  of  debtor  and 
creditor  between  the  defendant  and  plaintiff  on  or  before  the  date 
In  which  the  defendant,  without  notice  to  the  plaintiff,  sold  at 
public  autlon  nearly  all  Its  stock  of  merchandise  In  contravention 
of  the  Bulk  Sales  Act  [Cal.  111.  St.  Supp.  1916,  tt  10,021  (1)-10,021 
(3)  ],  and  that  a  writ  of  attachment  was  Improperly  quashed. 


National  Bank  of  the  Republic  of  Chicago,  Defendant 
in  Error,  t.  Arthur  K.  Hitomi  et  aL,  Plaintiifs  in 
Error. 

Gen.  No.  22^03.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  P.  Raf> 
FEBTT,  Judge,  presiding.  Heard  In  this  court  at  the  March  term, 
1916.    Affirmed.    Opinion  filed  June  6,  1916. 

Statement  of  the  Case. 

Action  by  the  National  Bank  of  the  Republic  of  Chi- 
cago, plaintiff,  against  Arthur  K.  Hitomi  and  others, 
defendants.  To  reverse  a  judgment  for  plaintiflF,  de- 
fendants prosecute  a  writ  of  error. 

An  order  was  entered  in  this  cause  striking  the  bill 
of  exceptions  from  the  record.  The  plaintiflF  moved 
the  court  to  aflSrm  the  judgment  on  the  ground  that 
the  assignments  of  error  and  the  brief  and  argument 
of  the  defendant  touched  only  points  appearing  by  the 
bill  of  exceptions,  which  the  court  found  to  be  true. 
No  errors  were  assigned  or  argued  arising  upon  the 
statutory  record. 

Ebnest  Saunders,  for  plaintiflFs  in  error. 

Newman,  Poppenhusen  &  Stein,  for  defendant  in 
error. 

•B«e  Ulinols  Note*  DUrrat,  Vols.  XI  to  XV,  and  CnmnlAtiTe  Qoartorlj, 
lople  and  Mctlon  number. 
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Mr.  Presiding  Justice  McSubely  delivered  the 
opinion  of  the  court. 

Abstraet  of  the  Beefslon. 

Appeal  and  ebjiob,  S  1751* — when  judgment  affirmed  after  strik- 
ing, hill  of  exception  from  files.  Where  on  review  assignments  of 
error  touch  points  appearing  only  by  a  bill  of  exceptions,  which  has 
been  stricken  from  the  record,  the  Judgment  will  be  affirmed. 


Harry  J.  Grimm,  Executor,  Defendant  in  Error,  t. 
Clark  Delivery  Car  Company,  Plaintiff  In  Error. 

Gen.  No.  33,184.    (Not  to  be  reported  in  full.) 

Error  to  the  Superior  Court  of  Cook  county;  the  Hon.  Clabbnce 
N.  Goodwin,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1916.  Reversed  with  finding  of  facts.  Opinion  filed  June  19, 
1916. 

Statement  of  the  Case. 

Action  by  Harry  J.  Grimm,  executor  of  the  estate 
of  Henry  E.  Grimm,  deceased,  plaintiff,  against  the 
Clark  Delivery  Car  Company,  defendant,  to  recover 
damages  for  the  death  of  his  testator.  To  reverse  a 
judgment  for .  plaintiff ,  defendant  prosecutes  a  writ 
of  error. 

Henry  E.  Grimm  while  crossing  Clark  street  at  its 
intersection  with  Adams  street  in  Chicago  was  struck 
by  an  automobile  truck  and  received  injuries  resulting 
in  his  death.  His  executor  brought  suit  against  the  de- 
fendant Clark  Delivery  Car  Company,  which  owned 
the  truck.  Deceased  was  thirty-five  years  of  age, 
physically  active,  with  good  eyesight  and  hearing. 

•See  niinoto  Notes  Divest,  Y«l9,  %i  f«  XY,  mid  CnmiilatiT*  Qvarterly,  mm 
topic  find  teetloQ  nimibfr* 
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Of  the  five  eyewitnesses  testifying,  four  testified 
substantially  that  the  accident  happened  in  this  way: 
Under  the  downtown  traflSc  regulations  in  Chicago  the 
police  officer  directing  the  movement  of  traffic  at  street 
intersections  blows  one  whistle  as  a  signal  for  the 
traffic  to  move  from  north  to  south  and  vice  versa.  At 
this  time  the  east  and  west  traffic  stands  until  the 
officer  gives  two  whistles,  when  it  moves,  while  the 
north  and  south  traffic  in  turn  stands  still.  Clark  street 
runs  north  and  south,  Adams  east  and  west.  Deceased 
was  at  the  southwest  comer  of  the  two  streets,  start- 
ing to  go  east  across  Clark  on  a  line  about  four  feet 
north  of  the  south  crosswalk  across  Clark.  As  de- 
ceased started  easterly  to  cross  Clark,  the  traffic,  pur- 
suant to  the  officer's  single  whistle,  was  going  north 
and  south,  th^t  is,  deceased  was  going  against  the 
course  of  the  traffic.  The  last  vehicle  in  the  procession 
going  south,  running  about  equidistant  between  the 
westerly  street  car  track  on  Clark  and  the  west  curb, 
was  the  auto  truck  of  the  defendant.  It  was  going 
about  three  to  five  miles  an  hour,  no  faster  than  ve- 
hicles ahead  of  it.  There  was  some  little  space  be* 
tween  it  and  the  traffic  ahead.  As  one  of  the  witnesses 
testified,  deceased  seemed  to  walk  right  into  the  truck 
He  was  struck  by  its  righthand  front  comer  and 
knocked  down,  falling  under  the  wheels.  This  version 
of  the  accident  was  supported  not  only  by  the  occur- 
rence witness  produced  by  the  defendant,  but  also  by 
three  of  the  four  occurrence  witnesses  testifying  on 
behalf  of  the  plaintiff.  According  to  the  single  witness 
who  was  in  disagreement  with  the  others,  when  de- 
ceased started  to  cross  the  street  the  two  whistle  signal 
for  the  east  and  west  traffic  to  move  had  been  given; 
but  in  this  he  is  contradicted  by  the  police  officer,  the 
driver  of  the  truck,  and  the  pedestrians  who  saw  the 
accident  while  they  were  waiting  at  the  street  comer 
for  the^  two  whistle  signal  which  would  clear  the  way 
for  them  to  cross  Clark  street. 
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BuLKLET,  MoBE  &  Tallmadge,  foF  plaintiff  in  error. 

Elmeb  &  Cohen,  Leo  Koretz  and  John  A.  Ibrmann, 
for  defendant  in  error ;  Leo  Kobetz  and  John  A.  Ibb- 
MANN;'  of  counsel. 

Me.  Pbesiding  Justice  McSxtbely  delivered  the 
opinion  of  the  court. 

Abstract  of  the  Decision. 

1.  Evidence,  (  476* — what  does  not  coMtitute  fyreponderance  of. 
A  preponderance  of  the  evidence  is  not  established  by  the  testimony 
of  one  witness,  directly  contradicted  by  two  at  least  equally  cred- 
ible witnesses/  one  of  whom  was  called  by  the  plaintiff  itself. 

2.  Roads  and  bridges,  S  232* — when  evidence  insufficient  to  ea- 
tablith  negligence  of  driver  of  wagon  in  injuring  pedestrian  at 
croMSing  under  control  of  traffic  policeman.  In  an  action  for  dam- 
ages for  the  death  of  the  plaintifTs  testator,  killed  by  a  vehicle 
while  crossing  a  street  at  an  intersection,  where  three  out  of  four 
of  the  plaintifTs  witnesses  testified  that  the  deceased  attempted  to 
cross  the  street  while  traffic  was  passing  along  it  in  accordance 
with  the  direction  of  a  traffic  policeman;  and  the  other  witness  tes- 
tified that  the  signal  for  the  traffic  to  cease  had  been  given  before 
the  deceased  started  across,  which  fact  was  denied  by  the  police- 
man, the  driver  of  the  vehicle  and  other  witnesses,  preponderance 
of  the  evidence  held  to  show  lack  of  negligence  of  the  defendant 
and  lack  of  due  care  by  the  deceased. 

3.  RoADS  AND  BBiDOES,  f  2^B*-^v>hen  pedestrian  ccttempting  to 
cross  street  before  signal  given  by  traffic  policeman  guilty  of  con- 
tributory negligence.  A  pedestrian  attempting  to  cross  a  street,  at 
an  intersection  where  traffic  is  under  direction  of  a  traffic  police- 
man, while  traffic  is  passing  along  such  street  and  before  the  sig- 
nal for  it  to  cease  has  been  given,  is  not  exercising  due  care  and 
caution  for  his  safety. 

4.  Roads  and  bridges,  {  231* — when  driver  of  vehicle  at  street 
intersection  where  traffic  under  control  of  traffic  policeman  not  neg- 
ligent in  injuring  pedestrian.  The  driver  of  a  vehicle  proceeding 
along  a  street,  at  an  intersection  where  traffic  is  under  the  direc- 
tion of  a  traffic  policeman,  at  a  lawful  rate  of  speed  and  in  accord- 
ance with  the  direction  of  the  policeman  stationed  there,  held  not 
guilty  of  negligence  in  running  into  a  pedestrian  attempting  to 
cross  such  street. 


*8ee  nilnolM  Noteii  Dtxest,  Vols.  XI  to  XV,  Mid  Cnmalatlvs  Quarterly,  tame 
tonic  and  section  number. 
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McCHun  y.  Furnya,  199  IlL  App.  556. 


John   M.   MeClnn^   Plaintiff   in   Error^   t.   Theodore 

Farnya^  Defendant  in  Error. 

Gen.  No.  22,137.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  Courts 
VKY,  Judge,  presiding.  Heard  in  this  court  at  the  March  term,  1916. 
Affirmed.    Opinion  filed  June  19,  1916. 

Statement  of  the  Case. 

Action  by  John  M.  McClun,  plaintiff,  against  Theo- 
dore Furnya,  defendant,  on  a  promissory  note.  To 
reverse  a  judgment  for  defendant,  plaintiff  prosecutes 
a  writ  of  error. 

Theodore  Furnya,  defendant,  intending  to  purchase 
real  estate  from  Catherine  Joyce,  paid  to  her  agent, 
John  M.  McClun,  the  plaintiff,  $100  earnest  money, 
$80  cash  and  $20  by  his  note. 

The  contract  was  entered  into  on  February  4,  1915. 
By  its  terms  it  was  provided  that  an  abstract  or  a  guar- 
anty policy  should  be  furnished  to  the  defendant 
''within  a  reasonable  time,"  also  that  a  loan  of  $1,000 
drawing  interest  at  six  per  cent,  should  be  furnished 
to  defendant  within  sixty  days  from  date  of  the  con- 
tract, and  if  the  loan  was  not  furnished  the  contract 
was  to  be  null  and  void  and  the  earnest  money  returned 
to  defendant.  The  evidence  showed  that  although  de- 
fendant made  repeated  efforts  to  obtain  an  abstract 
or  guaranty  policy,  and  was  given  many  promises  that 
it  would  be  delivered  to  him,  none  was  furnished ;  that 
when  sixty  days  after  the  date  of  the  contract  had  ex- 
pired, and  several  days  thereafter,  and  neither  an 
abstract,  guaranty  policy  nor  the  loan  contemplated 
by  the  contract  had  been  furnished,  defendant  served 
notice  upon  Catherine  Joyce  and  the  plaintiff  of  his 
election  to  terminate  the  contract.    The  evidence  also 
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shows  that  no  guaranty  policy  was  ordered  until  about 
ninety  days  after  the  signing  of  the  contract. 

Bathjb  &  Wbsemann,  for  plaintiff  in  error;  Guy 
Van  Schaick,  of  counsel. 

'  Bluim  &  Teed,  for  defendant  in  error. 

Mb.  Pbesidino  Justice  McSubelt  delivered  the 
opinion  of  the  court. 

Abstract  of  the  Decision. 

Venboe  Ain>  PUBCHASXB,  f  327* — when  purchaser  entitled  to  re- 
turn of  earnest  money  upon  failure  of  vendor  to  fulfil  condition. 
Where  eameet  money  was  paid  and  a  note  given  by  a  prospective 
purchaser  of  real  estate  to  the  owner's  agent  to  bind  a  contract  of 
purchase,  whereby  the  owner  agreed  to  furnish  an  abstract  of  title 
or  a  guaranty  policy  within  a  certain  time,  and  if  the  loan  was  not 
furnished  the  contract  was  to  be  null  and  void  and  the  earnest 
money  returned  to  the  prospective  purchaser,  and  such  owner 
failed  to  perform,  held  that  the  prospective  purchaser  was  entitled 
to  the  return  of  the  money  and  that  the  agent  could  not  recover  on 
the  note. 
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Bernard^  Carpenter,  Plaintiff  in  Error,  t.  City  of 
Chicago  and  Board  of  Commissioners  of  Pollee 
Pension  Fund  of  Chicago,  Defendants  in  Error. 

Gen.  No.  22,170. 

1.  Pleading,  f  200* — wTuU  it  effect  of  demurrer.  A  demurrer  ad- 
mits the  truth  of  material  aUegationa  of  fact  in  the  pleading  de- 
murred to. 

2.  Municipal  corpobattonb,  {  143* — when  reinttated  patrolman 
not  entitled  to  pension.  A  patrolman  who  has  been  discharged  and 
reinstated  so  that  his  total  time  of  serrloe  is  less  than  twenty 
years  is  not  entitled  to  receiye  a  pension  from  the  police  pension 
fund  provided  for  by  chapter  24,  Kurd's  Illinois  Statutes  (J.  A  A 
n  1862-1887). 

Error  to  the  Circuit  Court  df  Cook  county;  the  Hon.  Charles  M. 
Walker,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1916.  Affirmed.  Opinion  filed  June  19,  1916.  Certiorari  denied  by 
Supreme  Court  (making  opinion  final). 

A.  S.  Oash,  for  plaintiff  in  error. 

Samuel  A.  Ettelson,  for  defendants  in  error ;  Jamss 
W.  Bbeen,  of  counsel 

Mr.  Presiding  Justice  McSurbly  delivered  the  opin- 
ion of  the  court. 

Petitioner  seeks  by  mandamus  to  be  placed  on  the 
pension  roll  of  the  police  pension  fund  provided  for  in 
chapter  24,  Hurd's  Illinois  Statutes,  section  391  (Cal. 
111.  St.  Supp.  1916,  H  1862).  Defeated  in  the  trial  court, 
he  asks  that  the  order  dismissing  his  petition  be  re- 
versed. 

Petitioner  alleges  that  he  was  appointed  patrolman 
October  2,  1891,  and  served  until  March  14, 1898,  when 
he  was  illegally  discharged ;  that  in  October,  1908,  he 
brought  a  mandamus  suit  alleging  his  illegal  discharge, 
and  a  writ  was  issued  commanding  the  City  of  Chicago 
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to  place  his  name  on  the  roster  and  pay  roll  of  patrol- 
men, and  that  this  was  done  on  October  20,  1908,  and 
he  continued  to  perform  the  duties  of  patrolman  until 
June  30,  1915,  when  he  resigned ;  that  from  March  14, 
1898,  to  October  20, 1908,  he  was  ready  to  perform  his 
duties  as  patrolman;  that  his  discharge  was  illegal, 
and  that  the  Circuit  Court  in  said  mandamus  suit  ad- 
judged that  it  was  illegal,  and  that  during  said  period 
he  was  in  theory  and  truth  a  patrolman;  that  on  June 
30y  1915,  he  presented  to  defendants  the  civil  service 
register  and  the  roster  of  the  police  department  and  a 
certified  copy  of  the  appropriation  bill,  and  asked  that 
he  be  allowed  a  pension,  but  the  board  denied  this  ap- 
plication ;  that  {>etitio&er  has  served  as  patrolman  on 
said  police  force  for  twenty  years,  but  defendants  re- 
fused on  the  sole  ground  that  he  was  not  in  the  actual 
service  for  twenty  years. 

The  city  filed  its  amended  answer  admitting  the  ap- 
pointment of  petitioner  as  patrolman  on  October  2, 
1891,  and  that  he  served  until  March  14,  1898.  It  de- 
nies that  |ie  was  illegally  discharged  on  this  last  date, 
but  asserts  it  as  a  fact  that  he  was  legally  separated 
from  the  police  department  on  that  date  in  accordance 
with  the  rules  and  regulations  of  the  department  and 
the  ordinances  of  the  City  of  Chicago  governing  pa- 
trolmen. Defendant's  answer  says  that  the  petition 
for  mandamus  was  filed  on  April  6, 1908,  and  the  writ 
issued  on  August  14,  1908.  The  answer  denies  that 
the  Circuit  Court  of  Cook  county  entered  any  order 
in  the  mandamus  suit  holding  that  Carpenter  was 
illegally  discharged;  that  the  order  reinstating  him 
made  no  reference  at  all  to  his  discharge.  Further 
answering  defendant  says  that  petitioner  is  not  en- 
titled to  the  writ  of  mandamus  for  the  reason  that  on 
August  14,  1908,  he  executed  for  a  valid  consideration 
a  release  under  seal,  releasing  the  city  from  any  and 
all  liability  and  from  any  and  all  claims  of  any  kind 
or  nature  which  accrued  to  him  by  reason  of  his  sepa- 
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ration  from  the  police  department.  The  answer  fur- 
ther denies  that  the  petitioner  served  twenty  years 
in  the  police  department  of  the  City  of  Chicago,  and 
denies  that  his  combined  years  of  service,  either  in  the 
police  department  or  the  fire  department,  or  in  both 
departments,  amounted  to  twenty  years,  but  on  the 
contrary  states  the  fact  to  be  that  he  served  only 
thirteen  years  and  one  month  in  the  police  department, 
and  because  of  his  failure  to  complete  a  service  of 
twenty  years  he  is  not  entitled  to  a  pension.  The  de- 
fendant City  of  .Chicago  further  answering  denies  that 
it  has  any  power  or  control  over  the  police  pension 
fund  of  the  City  of  Chicago,  but  asserts  the  fact  to  be 
that  the  Board  of  Trustees  of  the  Police  Pension  Fund 
of  the  City  of  Chicago  has  exclusive  control  over  said 
fund  and  is  the  only  tribunal  authorized  by  law  to  hear 
and  determine  applications  for  pensions.  It  denies 
that  it  has  any  right  to  order  or  direct  that  said  peti-  ' 
tioner  be  granted  a  pension. 

The  board  of  trustees  of  the  pension  fund  by  its 
amended  answer  says  that  petitioner  was  legally  sepa- 
rated from  the  police  department  in  accordance  with 
the  Revised  Code  of  Chicago,  which  provides  that  the 
superintendent  of  police  shall  have  power  to  remove 
from  the  police  force  any  police  patrolman.  It  denies 
that  the  Circuit  Court  of  Cook  county  entered  a  find- 
ing in  the  mandamus  suit  that  Carpenter  was  illegally 
discharged,  and  the  answer  sets  forth  a  copy  of  the 
order,  which  directs  that  the  name  of  Bernard  Carpen- 
ter be  placed  ^'upon  the  roster  of  police  patrolmen  and 
upon  the  police  pay  roll  of  the  City  of  Chicago,  to  the 
end  that  the  said  Bernard  Carpenter  may  at  once  enter 
upon  the  performance  of  his  duties  as  police  patrol- 
man, with  the  same  right  to  continue  in  the  perform- 
ance thereof  and  receive  salary  therefor  as  he  had  to 
continue  in  the  performance  thereof  and  receive  salary 
therefor  prior  to  his  discharge  on  the  14th  day  of 
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March,  A.  D.  1898.''  This  defendant  further  states  that 
it  was  not  a  party  to  the  proceedings  in  the  Circuit 
Court  and  was  not  represented  in  any  manner  by  coun- 
sel in  said  suit,  and  therefore  any  judgment,  decrees 
or  orders  entered  therein  are  not  binding  upon  it.  This 
defendant  also  denies  that  petitioner  served  twenty 
years  in  the  police  department  of  the  City  of  Chicago, 
but  on  the  contrary  states  the  fact  to  be  that  he  served 
only  thirteen  years  and  one  month,  and  that  as  a  result 
of  his  failure  to  complete  a  service  of  twenty  years  he 
is  not  entitled  to  receive  a  pension.  This  defendant 
also  sets  up  the  release  given  by  Carpenter  to  the  city 
under  date  of  August  14,  1908.  It  asserts  the  fact 
that  said  release  was  executed  upon  the  consideration 
that  the  City  of  Chicago  would  waive  its  right  to  ap- 
peal and  to  sue  out  a  writ  of  error  from  the  order  of 
the  Circuit  Court  of  Cook  county.  This  defendant 
further  answering  says  that  the  Police  Pension  Board 
of  the  City  of  Chicago  heard  petitioYier 's  application 
for  a  pension  on  July  13,  1915,  and  that  he  neglected 
and  failed  to  produce  evidence  Ijef ore  said  board  prov- 
ing that  he  had  been  a  member  of  the  police  department 
for  twenty  years,  and  failed  to  produce  any  evidence 
or  any  order  of  the  Circuit  Court  of  Cook  county,  or 
any  other  court,  finding  that  he  had  been  illegally  dis- 
charged from  the  police  force.  This  defendant  also 
states  that  it  has  exclusive  control  of  the  funds  of  the 
Police  Pension  Fund  of  the  City  of  Chicago,  and  that 
it  has  exclusive  right  to  try  and  determine  all  appli- 
cations for  a  pension,  that  it  heard  the  application  of 
petitioner  and  that  it  was  a  question  of  fact  whether 
or  not  he  had  served  the  required  time  in  the  police 
department  to  entitle  him  to  a  pension,  and  the  board 
found  from  the  evidence  introduced  before  it  that  he 
had  not  served  the  required  time.  This  defendant 
further  asserts  that  its  decisions  upon  the  rights  of 
parties  applying  for  a  pension  where  questions  of  fact 
are  involved,  are  binding  and  not  reviewable  by  the 
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courts.  This  defendant  further  says  that  during  the 
period  petitioner  was  not  on  the  force,  that  is,  from 
March  14, 1898,  until  reinstated  in  1908,  he  contributed 
nothing  to  the  police  pension  fund. 

The  release  referred  to  is  included  in  the  amended 
answers,  and  thereby  Carpenter  released  and  dis- 
charged the  city  **from  any  and  all  claims  of  every 
kind  and  nature  which  have  accrued  to  me  at  any  time, 
and  more  particularly  any  and  all  claims  which  in  any 
manner  grew  out  of  my  discharge  from  the  position  of 
patroknto  under  tha  general  order  of  the  superintend- 
ent of  police,  of  said  city,  heretofore  made."  The 
release  recited  that  it  was  given  in  consideration  of 
the  city  consenting  to  waive  all  right  to  appeal  from 
and  right  to  prosecute  a  writ  of  error  based  upon  the 
judgment  entered  in  the  mandamus  suit  in  the  Circuit 
Court  of  Cook  county. 

To  these  amended  answers  petitioner  filed  a  general 
demurrer  which  was  overruled  by  the  court,  and  peti- 
tioner having  elected  to  stand  by  his  demurrer,  it  was 
ordered  that  the  petition  be  dismissed.  The  demurrer 
admitted  the  truth  of  the  material  allegations  of  fact 
appearing  in  the  answeirs  which  were  well  pleaded. 
It  was  alleged  in  the  answers  as  a  fact  that  petitioner 
had  not  served  twenty  years  in  the  police  department 
but  had  served  only  thirteen  years  and  one  month,  and 
this  must  be  taken  to  be  true.  Under  the  statute  pro- 
viding for  the  formation  and  disbursement  of  the 
police  pension  fund,  only  those  are  entitled  to  a  pen- 
sion who  **  shall  have  served  for  a  period  of  twenty 
years  or  more  in  the  police  department.''  We  hold 
that  this  means  actual  service,  and  that  petitioner  is 
not  entitled  to  credit  for  the  period  of  time  of  over 
ten  years  when  he  was  not  in  service.  One  of  the 
reasons  supporting  this  conclusion  is  found  in  the 
statute,  which  provides  that  the  fund  shall  in  part  be 
made  up  from  the  salary  of  each  policeman  during  his 
period  of  service.    This  clearly  indicates  that  the  pe- 
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riod  of  service  for  twenty  years  is  cotemporary  with 
the  contribution  or  deduction  from  the  officer's  salary 
during  this  period.  To  hold  otherwise  would  permit 
of  ail  officer  participating  in  a  pension  fund  to  which 
he  might  not  have  contributed  anything.  In  the  instant 
case  it  would  permit  the  petitioner  to  share  in  a  pen- 
sion fund  towards  which  he  had  not  made  the  statutory 
contributdon  from  his  salary  for  a  period  of  nearly 
half  of  the  time  upon  which  he  bases  his  claim.  This 
is  contrary  to  any  reasonable  construction  of  the 
statute. 

Other  points  are  made  and  discussed,  but  what  we 
have  just  said  is  sufficient  to  justify  the  ruling  of  the 
trial  court,  and  its  order  is  affirmed. 

Affirmed. 


Henry  M.  Lauderdale  and  Harry  H.  Lauderdale,  trad- 
ing as  Lauderdale  &  Son,  Defendants  in  Error,  y. 
William  Downs,  PlaintilT  in  Error. 

Gen.  No.  22,171.    (Not  to  be  reported  In  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Frank  H. 
Graham,  Judge,  presiding.  Heard  In  this  court  at  the  March  term, 
1916.    Affirmed.    Opinion  filed  June  19,  1916. 

Statement  of  the  Case. 

Action  by  Henry  M.  Lauderdale  and  Harry  H. 
Lauderdale,  trading  as  Lauderdale  &  Son,  plaintiffs, 
against  William  Downs,  defendant,  for  commissions 
for  the  sale  of  real  estate.  To  reverse  a  judgment  for 
plaintiffs,  defendant  prosecutes  a  writ  of  error. 

In  June,  1915,  defendant  engaged  the  plaintiffs,  who 
are  licensed  real  estate  brokers,  to  sell  a  piece  of  real 
estate  belonging  to  him;  the  defendant  agreed  to  sell 
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the  property  at  a  price  of  $5,250,  and  to  pay  the  plain- 
tiffs the  Chicago  Beal  Estate  Board  rate  commissions, 
and  the  property  was  listed  with  plaintiffs  upon  these 
terms.  The  plaintiffs  submitted  the  property  to  Paul 
B.  Scholz,  and  at  the  same  time  informed  defendant 
that  Scholz  was  the  Wyer  secured  by  them.  Scholz 
made  the  brokers  and  also  the  defendant  an  offer  on 
the  property,  and  after  defendant  had  raised  his  price 
several  times  the  defendant  and  the  buyer  came  to 
terms,  and  in  August,  1915,  the  property  was  conveyed 
to  Scholz. 

Henry  L.  Wilson,  for  plaintiff  in  error ;  F.  P.  Bead, 
of  counsel. 

Oliver  B.  Opsahl,  for  defendants  in  error. 

Mb.  Pbbsidino  Justice  MoSubely  delivered  the 
opinion  of  the  court. 

Abstract  of  the  Deelslon. 

BBOKiaiB,  I  48* — when  entitled  to  commissions  upon  furnishing  pur- 
chaser, A  broker,  who,  in  pursuance  of  an  agreement  with  the  owner 
of  real  estate  to  sell  the  property  for  him,  furnishes  a  purchaser 
ready,  willing  and  able  to  buy  it  and  who  through  direct  negotiations 
with  the  owner  does  buy  it  at  a  price  higher  than  that  named  to 
the  broker,  is  entitled  to  the  commissions  agreed  upon. 
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Charles  L.  Hansen,  Appellee,  r.  Best  Brewing  Com- 
pany of  Chicago,  Appellant. 

Gen.  No.  22,209.    (Not  to  be  reported  in  fnlL) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Charles 
A.  McDonald,  JudsOf  presiding.  Heard  in  this  court  at  the  March 
term,  1916.  Reversed  and  remanded  with  directions.  Opinion  filed 
June  19,  1916.  Rehearing  denied  July  13,  1916.  Certiorari  denied 
by  Supreme  Court  (making  opinion  final). 

Statement  of  the  Case. 

Bill  by  Charles  L.  Hansen,  complainant,  against 
Best  Brewing  Company  of  Chicago,  a  corporation,  de- 
fendant, to  restrain  the  defendant  from  enforcing  the 
terms  of  a  lease.  From  a  decree  granting  the  relief 
prayed,  the  defendant  appeals. 

By  a  written  lease  dated  August  16,  1909,  defendant 
leased  to  complainant  certain  premises,  the  rental  pay- 
able in  monthly  instalments  of  $265  each,  with  a  pro- 
vision that  if  complainant  should  comply  with  and 
faithfully  perform  each  and  every  condition  therein 
contained  he  would  be  credited  with  or  paid  by  the 
lessor  out  of  the  money  so  received  the  sum  of  $100 
per  month.  By  the  terms  of  the  lease  complainant 
agreed  that  during  the  entire  term  he  would  purchase 
all  beer  that  he  might  use  or  sell  on  the  premises  from 
the  defendant.  He  was  given  permission  to  sell  bot- 
tled or  imported  beer  as  stated  in  the  following  clause : 

**Party  of  the  second  part  (lessee)  shall  have  the 
right,  however,  to  purchase  and  sell  bottled  or  im- 
ported beer  from  other  persons,  firms  or  corporations, 
and  use  or  sell  the  same  in  said  preipises,  but  this  right 
shall  be  optional  with  the  party  of  the  first  part 
(lessor),  and  shall  be  terminated  upon  thirty  days^ 
notice  in  writing  given  by  the  party  of  the  first  part 
(lessor)  to  party  of  the  second  part  (lessee).  Said 
party  of  the  second  part  (lessee)  shall  immediately  up- 
on receipt  of  such  notice  cease  to  purchase  such  bottled 
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or  imported  beer  and  sell  such  bottled  or  imported  beer 
as  he  then  shall  have  in  stock  within  said  thirty  days. ' ' 

In  June,  1912,  defendant  notified  complainant  to  stop 
using  and  selling  bottled  beer  in  his  saloon,  as  provided 
in  said  clause,  and  that  his  refusal  would  be  considered 
a  violation  of  the  terms  and  conditions  of  the  lease. 
Complainant  refused  to  comply  with  this  notice. 
Thereupon  defendant  refused  to  give  him  the  monthly 
credit  of  $100,  and  as  the  lessee  refused  to  pay  the 
sum  of  $265,  the  monthly  rental  provided  for  in  the 
lease,  judgments  for  the  full  amount  by  confession 
were  entered  against  him.  Complainant  thereupon 
filed  this  bill  of  complaint,  alleging  that  the  clauses  in 
the  lease  giving  defendant  the  right  to  terminate  the 
sale  of  bottled  beer  upon  the  premises,  and  providing 
for  payment  of  rental  at  the  rate  of  $265  per  month, 
were  mere  matters  of  form ;  that  he  was  told  that  no 
attempt  would  ever  be  made  to  enforce  either  of  these 
conditions,  and  that  he  could  sell  at  all  times  all  the 
bottled  beer  he  wished,  and  pay  only  $165  per  month. 
The  bill  further  alleged  that  defendant  made  to  com- 
plainant a  loan  of  $5,000,  secured  by  his  notes  and 
trust  deed ;  that  he  has  paid  said  note  and  interest  in 
full  but  that  the  defendant  company  refuses  to  turn 
over  to  him  the  possession  of  said  principal  note  and 
the  coupon  notes  or  the  trust  deed. 

The  defendant  answering  avers  that  complainant 
was  fully  aware  of  the  contents  and  the  terms  of  the 
lease,  denies  that  any  misrepresentations  were  made 
regarding  its  recitals,  avers  that  the  right  of  complain- 
ant to  sell  bottled  or  imported  beer  from  other  persons 
on  the  premises  was  optional  with  defendant  and  could 
be  terminated  upon  notice,  that  such  notice  was  given 
and  that  complainant  has  refused  to  comply  with  the 
same ;  that  because  of  such  failure  to  comply  with  his 
agreement  complainant  is  not  entitled  to  a  credit  of 
$100  on  his  monthly  rental  but  is  obligated  to  pay  the 
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full  Stun  of  $265  for  each  month  in  accordance  with  the 
terms  of  the  lease.  Defendant  says  as  to  the  $5,000 
note  and  trust  deed  that  it  had  sold  the  papers,  but 
that  it  would  ascertain  where  they  were  and  endeavor 
to  arrange  for  complainant  to  secure  a  proper  release. 

Beference  was  had  to  the  master,  who  took  testi- 
mony and  returned  the  same  to  the  court  with  'his 
report.  Objections  and  exceptions  were  filed  and  over- 
ruled, and  the  court  entered  a  decree  in  accordance 
with  the  recommendations  of  the  master.    ' 

By  its  decree  the  court  finds  substantially  that  in 
August,  1909,  complainant  entered  into  an  agreement 
with  one  Charles  P.  Hill  for  the  purchase  of  a  saloon ; 
that  Hill  was  the  owner  of  the  building  in  which  the 
saloon  business  was  conducted,  and  that  be  made  an 
agreement  with  complainant  to  lease  to  him  said  prem- 
ises for  a  period  of  eighty-six  months,  to  commence 
September,  1909,  at  a  monthly  rental  of  $165 ;  that  in 
pursuance  of  an  agreement  made  between  the  Brew- 
ing Company  and  Hill  and  complainant.  Hill  executed 
a  lease  to  defendant  of  the  premises  for  a  monthly 
rental  of  $165,  and  the  defendant  in  ti^m  leased  the 
premises  for  the  same  period  of  time  to  complainant 
at  the  rental  of  $265.  The  decree  finds  the  fact  with 
reference  to  the  provisions  of  the  lease,  and  the  service 
of  notice  upon  complainant  with  reference  to  the  bot- 
tled beer,  substantially  as  hereinabove  stated. 

Winston  &  Lowy,  for  appellant. 

JoHAN  Waagb,  for  appellee. 

Mr.  Presiding  Justice  McSurely  delivered  the 
opinion  of  the  court. 

Abstract  of  the  Decision. 

1.    Contracts,  S  293* — when  covenanU  of  enforced.    Where  there 
is  no  fraud  or  mistake  in  the  preparation  of  an  instrument,  and  it 
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appears  that  the  parties  signing  understood  its  language  and  pur- 
pose* its  covenants  will  be  enforced. 

2.  iNjxjNcmoN,  S  206* — who  has  burden  of  ihowing  that  contract 
does  not  conform  to  understanding  of  parties.  In  a  suit  to  restrain 
&  lessor  from  confessing  judgments  for  rent  in  accordance  with  the 
lease,  the  one  claiming  that  the  contract  does  not  contain  the  true 
understanding  of  the  parties  thereto  has  the  burden  of  proving  the 
truth  of  such  claim. 

3.  Injunction,  S  65* — when  relief  from  contract  causing  hard- 
ship not  granted.  The  fact  that  the  enforcement  of  an  obligation 
will  work  a  hardship  cannot.  In  the  absence  of  fraud  or  mistake, 
furnish  ground  for  equitable  relief  therefrom  by  injunction. 

4.  Injunction,  |  206* — when  evidence  insufficient  to  authorize 
decree  restraining  lessor  from  confessing  judgments  according  to 
lease.  In  a  suit  to  restrain  a  lessor  from  confessing  Judgments  for 
rent  In  accordance  with  the  terms  of  a  lease,  evidence  of  the  com- 
plainant that  the  terms  under  which.  In  accordance  with  the  lease, 
such  Judgments  could  be  confessed  were  considered,  mere  matters 
of  form  at  the  time  of  its  execution,  and  not  Intended  to  be  en- 
forced, and  such  lease  as  written  did  not  represent  the  true  under- 
standing of  the  parties,  held  not  sufficient  to  justify  the  relief 
prayed. 

5.  Cancellation  of  instruments,  S  37* — when  decree  requiring 
proper.  In  a  suit  in  chancery,  a  prayer  that  defendant  be  directed  to 
deliver  up  to  complainant  a  note,  coupons  and  trust  deed  granted, 
the  settlement  of  the  obligation  having  been  acknowledged  by  the 
defendant 


J.  L.  Obermeyer,  Plaintiff  in  Error,  t.  Wisconsin  Dairy 
Farms  Company,  Defendant  in  Error. 

Gen.  No.  22,252. 

1.  Accord  and  satisfaction,  S  1* — what  constitutes.  To  consti- 
tute an  accord  and  satisfaction  there  must  be  an  honest  dispute 
between  the  parties,  a  tender  with  the  explicit  understanding  of 
both  parties  that  it  was  In  full  payment  of  all  demands,  and  an 
acceptance  by  the  creditor  with  the  understanding  that  the  tender 
is  accepted  in  full  payment. 


*See  Illinois  Note*  Dlire«t,  Vol*.  XI  to  XV,  mn^  Cvqi9l«ttT9  <Hwterl7,  aiiiiie 
topic  luid  section  number. 
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2.  Accord  and  satisfaction,  S  4* — when  qualified  acceptance  of 
qualified  tender  does  not  constitute.  Where  a  purchaser  mailed  the 
seller  a  check  in  payment  of  an  account,  a  statement  of  which  was 
inclosed  and  at  the  bottom  of  which  was  written:  "We  hand  you 
check  in  payment  of  the  above  account  Trust  that  the  settlement 
is  in  accordance  with  your  figures  and  to  your  entire  satisfaction/' 
held  not  such  a  tender  as  would  constitute  an  accord  and  satisfaction, 
on  the  seller's  cashing  the  check  after  indorsing  it:  "This  check 
accepted  as  part  payment  of  this  account." 

3.  Municipal  Coubt  of  Chicago,  S  29* — when  judicial  notice  not 
taken  of  rules  of  Municipal  Court.  The  Appellate  Court  will  not 
take  judicial  notice  of  the  rules  of  the  Municipal  Court. 

4.  Municipal  Coijbt  of  Chicago,  S  31* — when  judgment  not  en- 
tered on  reversal  of  case  on  writ  of  error  to.  The  Appellate  Court 
on  reversal  of  a  case  on  writ  of  error  to  the  Municipal  Court  will 
not  enter  Judgment  in  accordance  with  the  rules  of  that  court  if  they 
do  not  appear  in  the  record. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Edwabd  T. 
Wade,  Judge,  presiding.  Heard  In  this  court  at  the  March  term, 
1916.    Reversed  and  remanded.    Opinion  filed  June  19,  1916. 

Joseph  M.  Conneby,  for  plaintiff  in  error. 
Jonas  0.  Hoover,  for  defendant  in  error. 

Mr.  Presiding  Justice  McSurely  delivered  the  opin- 
ion of  the  court. 

Plaintiff,  a  butter  manufacturer  of  Jackson,  Minne- 
sota, brought  suit  for  a  balance  claimed  to  be  due  on  a 
shipment  of  seventy-two  tubs  of  butter  which  he  had 
made  to  defendant,  a  corporation,  acting  as  commis- 
sion merchants  in  Chicago.  Defendant  claimed  accord 
and  satisfaction,  and  the  trial  court  being  of  the  opin- 
ion that  this  defense  was  proved  entered  judgment 
for  the  defendant.  In  so  holding  we  are  of  the  opinion 
that  the  trial  court  was  in  error. 

The  transaction  between  the  parties,  which  is 
claimed  to  amount  to  accord  and  satisfaction,  is  this : 
In  response  to  a  request  defendant  forwarded  to  plain- 
tiff what  purported  to  be  a  * '  statement  of  settlement, ' ' 

•Sm  nilnoiii  Notos  DlR«st,  Vols.  XI  to  XV.  ftad  CnmoUUlTe  Quarterly,  mum 
topic  Mid   Mrrllon   number. 
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which  gave  in  columns  the  shipments,  sales,  advances 
for  freight  carriage,  and  expenses,  showing  a  balance 
due  plaintiff  of  $369.19.  At  the  bottom  of  the  state- 
ment was  appended  this :  * '  We  hand  you  check  in  pay- 
ment of  the  above  account.  Trust  that  the  settlement 
is  in  accordance  with  your  figures  and  to  your  entire 
satisfaction.''  The  check  inclosed  was  received  by 
plaintiff  and  paid  through  the  bank  upon  which  it  was 
drawn.  Upon  the  check  plaintiff  made  this  indorse- 
ment: ''This  check  accepted  as  part  payment  of  this 
account."  At  the  same  time  he  wrote  to  defendant 
disputing  the  accuracy  of  the  statement  and  demand- 
ing the  full  amount  which  he  claimed  was  due  to  him. 

It  has  been  held  many  times  that  to  constitute  an  ac- 
cord and  satisfaction  there  must  be  an  honest  dispute 
between  the  parties,  a  tender  with  the  explicit  under- 
standing of  both  parties  that  it  was  in  full  payment 
of  all  demands,  and  an  acceptance  by  the  creditor  with 
the  understanding  that  the  tender  is  accepted  in  full 
payment.  Farmers  <&  Mechanics  Life  Ass'n  v.  Caine, 
224  HI.  606;  Snow  v.  Griesheimer,  220  HI.  109;  Western 
Union  R.  Co.  v.  Smith,  75  111.  496.  In  this  latter  case 
the  court  said  of  circumstances  like  those  in  the  present 
case  that  the  acceptance  of  the  money  offered  should 
not  operate  as  an  estoppel  upon  the  plaintiff  and  thus 
preclude  him  from  suing  for  and  recovering  any  bal- 
ance that  might  be  shown  to  be  due  him. 

There  was  no  suggestion  in  the  instant  case  that  the 
acceptance  of  the  check  would  be  considered  a  settle- 
ment in  full.*  The  language,  ''trust  that  the  settlement 
is  in  accordance  with  your  figures,"  would  indicate 
that  plaintiff  was  at  liberty  to  modify  or  disagree 
with  the  statement  if  from  his  own  records  he  was  of 
the  opinion  that  it  was  not  correct.  There  was  nothing 
said  which  could  be  construed  as  binding  plaintiff  to 
the  correctness  of  this  statement  if  he  should  accept 
the  check. 

There  being  no  accord  and  satisfaction,  plaintiff  was 
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entitled  to  produce  evidence  in  support  of  his  claim. 

Plaintiff's  counsel  suggests  that  under  the  rules  of 
the  Municipal  Court  he  is  entitled  to  judgment  here 
for  the  amount  of  his  claim ;  but  no  rules  of  the  Munici- 
pal Court  appear  in  the  record,  and  we  cannot  take 
judicial  notice  of  them. 

Plaintiff  is  entitled  to  another  trial  upon  the  merits. 
The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Antonlna  Mlchalsky  and  Frank  Mlchalsky,  Defendants 
in  Error,  y.  Salvatore  Pisano  and  John  Torrio, 
Plaintiffs  in  Error. 

Gen.  No.  22,140.    (Not  to  be  reported  in  fall.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon,  William  N. 
Oemmiix,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1916.  Affirmed.  Opinion  filed  June  19,  1916.  Rehearing  denied 
July  1,  1916. 

Statement  of  the  Case. 

Action  by  Antonina  Michalsky  and  Frank  Michalsky, 
plaintiffs,  against  Salvatore  Pisano  and  John  Torrio, 
defendants,  to  recover  earnest  money  paid  on  a  con- 
tract for  the  purchase  of  real  estate.  To  reverse  a 
judgment  for  plaintiffs,  defendants  prosecute  a  writ  of 
error. 

John  Torrio  contracted  with  Antonina  Michalsky  to 
sell  to  her  the  real  estate  described  as  Lots  4  and  5 
except  the  south  two  feet  of  Lot  5,  being  forty-six  by 
one  hundred  feet  in  Poyntz  subdivision,  etc.,  at  the 
price  of  $6,200.  Michalsky  paid  to  Pisano  $200  earnest 
money,  agreeing  to  pay  the  remainder  at  the  time 
specified  in  the  contract.     The  contract  and  earnest 
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money  were  to  be  held  by  defendant  Pisano  for  the 
mutual  benefit  of  the  parties  concerned,  and  he  was 
to  apply  the  earnest  money,  first,  to  the  payment  of 
expenses,  and,  second,  to  the  vendor's  broker  as  a  com- 
mission on  the  selling  price  for  his  services  in  procur- 
ing the  contract,  rendering  the  overplus  to  the  vendor. 
The  defense  stated  by  Pisano  was  that '  *  this  defendant 
acted  as  a  broker  in  the  matter  of  the  sale  referred  to 
in  the  contract  in  question ;  that  plaintiffs  themselves, 
without  legal  ground,  refused  to  carry  out  said  con- 
tract, and  the  plaintiffs,  under  the  terms  of  said 
contract,  have  no  claim  upon  the  money  deposited  with 
this  defendant  and  have  stated  no  cause  of  action 
against  this  defendant  in  the  statement  of  claim  filed 
by  them."  The  condition  stated  in  the  contract  was 
that  Torrio  should  furnish  to  Antonina  Michalsky  a 
good  and  sufficient  warranty  deed  conveying  the  prem- 
ises to  her.  This  he  failed  to  do  and  Pisano  thereby 
became  bound  under  the  contract  to  return  the  earnest 
money. 

Torrio  did  not  assign  error,  but  was  summoned  and 
judgment  of  severance  entered,  and  Pisano  alone  as- 
signs error  on  the  record. 

On  the  trial  the  jury  found  the  issues  for  defendant 
Torrio,  also  found  the  issues  for  the  plaintiffs  and 
against  defendant  Pisano,  and  assessed  plaintiffs' 
damages  against  Pisano  at  the  sum  of  $200. 

George  E.  Dawson,  for  plaintiffs  in  error;  Mitchell 
Dawson,  of  counsel. 

A.  F.  W.  SiEBBL,  for  defendants  in  error. 

Mb.  Justice  Baeeb  delivered  the  opinion  of  the 
court. 
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Abstract  of  the  Deelslon. 

1.  Vendor  AND  pubchaseb,  S  305* — when  purchaser  entitled  to  re- 
turn of  earnest  money.  One  who,  having  contracted  for  the  purchase 
of  real  eetate,  pays  to  the  vendor's  broker  earnest  money,  which  is 
to  be  applied  to  the  payment  of  expenses  and  brokerage,  and  bal- 
ance paid  to  the  vendor,  is  entitled  to  the  return  of  such  earnest 
money  from  such  broker  on  failure  of  the  vendor  to  tender  a  deed 
in  accordance  with  his  contract. 

2.  Appeal  and  eebor,  S  493* — when  erroneous  judgment  against 
one  joint  defendant  only  not  disturbed  on  appeal.  Though  the  rule 
is  that  a  plaintifT  suing  two  or  more  on  a  contract  must  recover 
against  all  or  none,  a  judgment  entered  against  one  defendant  only 
in  accordance  with  verdict  will  not  be  disturbed  on  appeal  in  the 
absence  of  an  objection  thereto  In  the  trial  court. 


Hugo  Ash,  Defendant  In  Error,  r.  Isldor  Oppman, 

Plaintiff  In  Error. 

Gen.  No.  22,177.    (Not  to  be  reported  In  fall.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Frank  H. 
Graham,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1916.  Reversed  with  direction  to  enter  a  Judgment  of  nil  capiat  for 
defendant  Oppman.  Opinion  filed  June  19,  1916.  Rehearing  denied 
July  1,  1916. 

ft 

Statement  of  the  Case. 

Action  by  Hugo  Ash,  plaintiff,  against  Isidor  Opp- 
man, defendant,  to  recover  commissions  for  the  sale  of 
real  estate  for  defendant  to  one  Silver.  From  a  judg- 
ment for  plaintiff,  defendant  brings  writ  of  error. 

On  the  back  of  the  contract  of  sale  Ash  made  the 
following  indorsement :  *  *  My  commission  is  dependent 
upon  the  actual  consummation  of  the  within  sale  and 
the  payment  of  the  purchase  price/ ^    This  contract 

•8m  miBols  NolM  DlgMt,  Vols.  XI  to  XY,  and  CvmulmUTe  Quarterly.  Mune 
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was  prepared  and  not  signed  by  Oppman  and  Silver, 
but  the  indorsement  as  to  commissions  was  signed  by 
Ash.  A  second  contract  was  prepared  by  defendant's 
attorney,  was  signed  by  Oppman  and  Silver,  and  the 
following  indorsement  made  thereon  was  signed  by 
Ash:  **I  agree  with  Isidor  Oppman  that  I  shall  be  en- 
titled to  commission  only  in  the  event  that  this  contract 
is  fully  consummated  and  the  purchase  money  actually 
paid. '  * 
The  evidence  was  conflicting. 

Rudolph  D.  Huszagh,  for  plaintiff  in  error. 
Edward  Maheb,  for  defendant  in  error. 

Mb.  Justice  Bakeb  delivered  the  opinion  of  the  court 

Abstract  of  the  Decision. 

1.  VsNDOB  AND  PUB0HA8EB— 4^Aen  evidenC€  iuiflcient  to  9hov>  thai 
purchaser  in  default  under  contract.  In  an  action  by  (i  broker  for 
commissions  under  a  contract  providing  that  be  should  be  entitled 
thereto  only  in  the  event  that  the  contract  was  fully  consummated 
and  the  purchase  money  actually  paid,  evidence  held  sufficient  to  sus- 
tain a  finding  that  the  purchaser  had  made  no  effort  to  perform  on 
the  day  set  for  the  performance  and  that  he  was  In  default 

2.  Bbokebs,  S  36* — what  constitutes  performance  of  contract  en- 
titling J)roker  to  commission.  The  general  rule  is  that  if  a  broker 
who  has  been  employed  to  effect  a  sale  of  property  finds  a  purchaser 
of  sufficient  responsibility  "willing  to  take  the  property  on  the  terms 
stated,  he  has  performed  his  contract  and  Is  entitled  to  his  com- 
mission, it  being  immaterial  in  such  a  case  that  either  party  has  re- 
fused to  carry  out  the  contract. 

3.  Bbokebs,  S  56* — tohen  not  entitled  to  commissions  under  ex* 
press  agreement.  Where  an  agreement  is  entered  into  between  a 
vendor  and  a  broker  whereby  the  latter  is  to  be  entitled  to  his  com- 
missions only  in  the  event  that  the  contract  is  fully  consummated 
and  the  purchase  price  fully  paid,  he  is  not  entitled  to  his  com- 
missions where  the  contract  of  purchase  is  not  performed  but  the 
purchaser  defaults  and  the  vendor  accepts  the  forfeiture  of  the  con- 
tract 

•Bee  Illlnoie  Note*  Dl^eet,  VoU.  XI  to  XT,  ftad  CvmiilatlTe  Qwtorly,  mmt 
topic  and  eection  number. 
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4.  Vendor  and  pubchaseb,  |  244*— loftat  are  remedies  of  vendor 
upon  default  in  performance  by  vendee.  Where  a  purchaser  of  land 
defaults  in  performance  of  the  contract  the  vendor  may  bring  an 
action  for  specific  performance  of  the  contract,  or  a  suit  for  dam- 
aces,  or  he  may  accept  the  act  as  a  forfeiture  of  the  contract 


Peter   Dewald,   Defendant   In    Error,   r.   Ferdinand 

Seeker,  Plaintiff  in  Error. 

een.  No.  22,211.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  La  But, 
Judge,  presiding.  Heard  in  this  court  at  the  March  term,  1916. 
Affirmed.    Opinion  filed  June  19,  1916. 

Statement  of  the  Case. 

Action  by  Peter  Dewald,  plaintiff,  against  Ferdinand 
Becker,  defendant,  to  recover  commissions  for  goods 
sold  for  defendant.-  Prom  a  judgment  for  plaintiff, 
defendant  brings  error. 

The  contention  of  the  defendant  was  that  plaintiff 
had  not  turned  over  to  him  all  of  his  collections,  de- 
fendant claiming  that  plaintiff  was  short  in  his  returns 
by  $225.  The  parties  agreed  that  a  check  for  this 
amount  should  be  placed  in  the  hands  of  one  John  H. 
Eangsbury  until  December  21,  1911,  by  which  time  if 
it  was  ascertained  that  plaintiff  had  paid  over  all 
moneys  collected  by  him  from  January  1,  1910,  to 
October  21,  1911,  then  the  amount  of  this  check  should 
be  paid  to  him.  The  jury  found  that  plaintiff  had 
turned  over  to  defendant  all  his  collections  except  $39. 
Defendant  wrote  a  letter  to  plaintiff  under  date  of 
December  8,  1911,  in  which  he  requested  that  plaintiff 
permit  defendant  to  retain  the  money  represented  by 

•See  lUinoto  Not«*  Dlir«st,  Vol*.  XI  to  XV,  aad  Cumalatlve  Quarterly,  Mine 
topio  and  eeetlon  number. 
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the  check  held  by  Mr.  Kingsbury  for  the  reason  *  *  that 
we  are  very  short  of  money  at  the  present  time,  but 
would  be  able  to  give  it  to  you  at  the  time  specified. 
Hoping  you  will  not  be  inconvenienced  by  not  having 
the  money,  we  beg  to  remain,  ^ '  etc. 

Philip  B.  Babnes,  for  plaintiff  in  error. 

Lee  &  Lee,  for  defendant  in  error. 

» 

Mb.  Justice  Bakeb  delivered  the  opinion  of  the  court 

Abstract  of  the  Decision. 

IfASTEB  AND  8SK7ANT,  {  84* — tohcn  evidcfuse  tu^lcieni  to  show  that 
saletman  had  accounted  for  part  of  collectioni.  la  an  action  by  a 
salesman  for  commissions  on  goods  sold  by  plaintiff  for  defendant, 
evidence  heUl  sufficient  to  sustain  a  finding  that  plaintiff  had  ac- 
counted for  all  his  collections  except  a  certain  sum. 


Norman  Johnson,  Defendant  in  Error,  r.  Sasan  Delias 
and  Anton  J.  Cermak,  BaililT,  PlaintilTs  in  Error. 

Gen.  No*  22,114.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Hugh  J. 
Keabns,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1916.    Reyersed  with  directions.    Opinion  filed  June  19»  1916. 

Statement  of  the  Case. 

Action  by  Norman  Johnson,  plaintiff,  against  Susan 
Delias  and  Anton  J.  Cermak,  bailiff  of  the  Municipal 
Court  of  Chicago,  defendants,  to  try  the  right  to  prop- 
erty taken  under  execution.  From  a  judgment  for 
plaintiff,  defendants  bring  error. 

•8m  nUnols  NotM  DlgMl.  YoU.  XI  im  XT,  and  OiiiiiiiiatlT«  Qwwterljr. 
topto  and  Mell«ii  Buaiber. 
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Victor  Electric  Co.  v.  Miller*  199  111.  App.  677. 

Peden,  S^ahk  &  Murphy,  for  plaintiflfs  in  error; 
Harry  Kahn,  of  counsel. 

No  appearance  for  defendant  in  error. 

Mr.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

Abstraet  of  tke  Decision. 

1.  ITzEcunoN,  {  84* — when  statute  requiring  service  of  copy  of 
iorit  of  execution  upon  dehtor  complied  uHth,  The  purpose  of  Hard's 
Rev.  St.  ch.  52,  sec.  14  (J.  ft  A.  ^  5584),  providing  that  a  copy  of  a 
writ  of  execution  shall  be  served  upon  the  debtor  in  the  same  man- 
ner as  summonses  are  served  in  chancery,  is  to  give  the  debtor  an  op- 
portunity to  make  a  schedule  and  claim  exemption  within  ten  days, 
and  the  purpose  of  the  statute  is  met  when  the  debtor  in  fact  sends 
his  schedule  to  the  bailiff  in  due  time,  although  service  is  made  upon 
the  wife' of  the  debtor. 

2.  BxEHFTTONS,  f  28* — When  unetoom  schedule  insufficient.  An 
unsworn  schedule  of  property  claimed  to  be  exempt  is  insuf&cient 
and  not  in  compliance  with  Hurd's  Rev.  St  ch.  52,  sec.  14  (J.  4k  A. 
t  5584). 


Tictor  Electric  Company,  a  corporation,  Defendant  in 
Error,  y.  Charles  Miller,  Plaintiff  in  Error. 

Gen.  No.  22,154. 

1.  Appeal  and  ebbob,  |  1725* — when  decision  in  prior  case  "binding 
on  appeal.  The  decision  of  the  Appellate  Court  on  a  former  review 
is  the  law  of  the  case  binding  upon  the  parties,  the  trial  court  and 
the  Appellate  Court. 

2.  OoNTBACTS,  S  871* — when  presumed  that  written  contract  con- 
tains entire  agreement  of  parties.  It  will  be  presumed  that  a  writ- 
ten contract  embodies  the  agreement  of  the  parties  to  it,  and  that 
all  contemporaneous  oral  agreements  are  merged  in  it. 


•See  nilBole  Note*  DIsert,  Vele.  XI  to  XV,  Mid  CvmvlatlTe  QMrterlj, 
Die  Mid  eeetioB  nwaiber. 
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victor  Electric  Co.  v.  Miller,  199  lU.  App.  577. 

3.  MuwiciPAL  CJouRT  OF  CHICAGO,  §  19* — loheti  judgment  for  plain- 
tiff  on  pleadings  not  objectionable  as  being  entered  without  evidence. 
In  an  action  on  a  written  contract  where  plaintiff  relied  upon  his 
sworn  statement  of  claim  and  the  pleading  of  defendant  which  set 
up  matters  dehors  the  record  and  which  tended  to  contradict  the 
written  contract,  and  defendant  offered  evidence  which  had  been 
held  Improper  on  a  prior  appeal  as  tending  to  vary  an  unambiguous 
contract,  held  that  a  Judgment  for  plaintiff  was  proper,  and  was  not 
objectionable  as  being  entered  without  evidence. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  J.  Sul- 
livan, Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1916.    Affirmed.    Opinion  filed  June  19,  1916. 

Eugene  Huss  and  Victor  E.  Rehm,  for  plaintiflf  in 
error. 

Feed  B.  Hovey,  for  defendant  in  error. 

Me.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

The  cause  of  action  set  out  in  the  statement  of  claim 
rests  in  a  contract  in  writing.  In  the  first  trial  of  -this 
cause  defendant  prevailed.  His  defense  consisted  of 
oral  statements  dehors  the  contract.  This  court  re- 
versed that  judgment  because  of  the  erroneous  admis- 
sion of  such  evidence.  On  a  second  trial,  the  record 
of  which  is  before  us  for  review,  plaintiff  had  judg- 
ment against  defendant  on  the  finding  of  the  court  for 
eighty  dollars.    ^ 

The  decision  of  this  court  on  the  former  review  be- 
came the  law  of  the  case  binding  upon  the  parties  and 
the  trial  court  and  is  the  law  of  the  case  in  this  court. 
Mr.  Justice  Pam,  in  the  decision  of  the  court,  said: 
**We  are  of  the  opinion  that  the  contract  is  clear  and 
explicit  and  not  ambiguous,  and  that  the  court  erred 
in  admitting  the  testimony  of  defendant  with  reference 
to  any  conversation  had  with  a  representative  of  plain- 

•See  nilnola  Notes  Diireat,  Vols.  XI  to  XV.  and  Ciimiil»tiTe  Quarterly,  aame 
topic  and  section  number. 
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tiff,  as  a  promise  to  see  that  electricity  was  furnished. ' ' 
The  opinion  of  this  court  being  binding  upon  the  sec- 
ond trial,  it  is  immaterial  how  the  trial  court  was  in- 
formed of  the  opinion  and  conclusions  of  this  court. 
It  became  the  duty  of  the  trial  judge  to  inform  himself 
of  the  opinion  of  this  court  and  to  proceed  in  the  second 
trial  in  conformity  therewith.  This  the  trial  judge  did. 
While  plaintiff  offered  the  opinion  as  evidence,  it  was 
not  necessary  so  to  do.  The  opinion  was  not  evidence 
of  any  fact ;  it  was  more  than  that ;  it  was  the  law  of 
the  case  by  which  the  court  must  be  guided  and  con- 
trolled in  the  conduct  of  the  second  trial.  For  the 
contract  in  suit  and  a  full  statement  of  the  facts  and 
the  pleadings,  we  refer  to  the  opinion  in  194  111.  App. 
347,  filed  on  the  former  review. 

Upon  the  trial  now  being  reviewed,  defendant  com- 
plains that  the  judgment  was  rendered  without  evi- 
dence. The  record  does  not  bear  out  such  claim.  The 
statement  of  claim  setting  out  the  written  contract  was 
verified.  Defendant  in  his  affidavit  of  meritorius  de- 
fense set  up  matters  dehors  the  contract  which  tended 
to  contradict  the  written  contract  by  oral  conversa- 
tions. This  defense  this  court  held  to  be  unavailing. 
Plaintiff  relied  upon  its  sworn  statement  of  claim  and 
the  pleading  of  defendant,  which  did  not  deny  the  con- 
tract, and  rested.  Thereupon  defendant's  counsel 
offered  as  a  defense  the  evidence  which  this  court  held 
to  be  incompetent  and  not  available  as  a  defense 
against  the  admitted  written  contract.  This  was  all 
defendant  offered  and  it  was  rightfully  excluded. 
There  being  no  defense  after  the  court's  ruling  ex- 
cluding the  proffered  evidence,  finding  and  judgment 
followed  for  the  amount  of  plaintiff's  contract  claim. 
In  this  condition  of  the  record  the  trial  judge  had  no 
alternative  than  to  do  as  he  did.  It  is  a  presumption 
of  law  that  a  written  contract  embodies  the  agreement 
of  the  parties  to  it  and  that  all  contemporaneous  oral 
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Trinitj  M.  E.  Church  t.  Marto  M.  E.  Church  et  al.,  199  111.  App.  580. 

agreements  are  merged  in  it.  Telluride  Power  Trans- 
mission Co.  V.  Crane  Co.  103  111.  App.  647 ;  Ford  Motor 
Co.  V.  Osbum,  140  111.  App.  633. 

The  judgment  of  the  Municipal  Court  does  justice 
between  the  parties  under  the  law  and  is  affirmed. 

Affirmed. 


Trinity  Methodist  Episcopal  Church  of  Chicago,  De- 
fendant in  Error,  y.  Marie  Methodist  Episcopal 
Church  of  Chicago  and  James  M.  Wheaton,  Plain- 
tiffs in  Error. 

Gen.  No.  22,1&9.    (Not  to  be  reported  in  full.) 

Ehror  to  the  Municipal  Court  of  Chicago;  the  Hon.  James  C. 
Mabtin,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1916.    AiBrmed.    Opinion  filed  June  19,  1916. 

Statement  of  the  Case. 

Action  by  Trinity  Methodist  Episcopal  Church  of 
Chicago,  plaintiff,  against  Marie  Methodist  Episcopal 
Church  of  Chicago,  a  corporation,  and  James  M. 
Wheaton,  defendants,  to  recover  on  a  stay  of  execu- 
tion bond. 

There  was  a  former  review  of  this  case,  the  opinion 
of  which  is  reported  in  192  HI.  App,  222,  where  all  the 
essential  facts  appear. 

Beundage,  Landon  &  Holt,  for  plaintiffs  in  error. 

Eddt,  Wettbn  &  Pegleb,  for  defendant  in  error; 
Clabence  N.  Boobd  and  Jasper  F.  Rommel,  of  counsel. 

Mr.  Justice  Holdom  delivered  the  opinion  of  the 
court. 
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Abstract  of  the  Decision. 

1.  Appkai.  and  ebbob,  {  870* — what  al>9tract  should  not  contain. 
An  abstract  should  not  contain  argumentative  matter. 

2.  Appeai.  and  sbbob,  $  1298* — wh^en  presumea  that  jury  regularly 
impaneled  and  that  their  verdict  regular.  It  will  be  presumed  on 
appeal  that  a  jury  was  regularly  Impaneled  in  an  action  upon  a  stay 
bond  and  that  their  verdict  was  regular  when  objection  is  made  for 
the  first  time  on  appeal. 

3.  Appeal  and  ebbob,  {  1886* — when  right  to  have  damages  as- 
sessed by  jury  in  action  on  bond.  The  defendant  In  an  action  upon 
a  bond  given  upon  the  prosecution  of  a  writ  of  error  in  a  forcible 
entry  proceeding  is  entitled  to  have  the  damages  assessed  by  a  Jury, 
as  such  damages  are  unliquidated. 

4.  Appeal  and  ebbob — what  is  procedure  in  action  on  stay  bond 
after  striking  affldavit  of  defense.  Where  the  affidavit  of  d^ense 
to  an  action  upon  a  stay  bond  given  upon  the  prosecution  of  a  writ 
of  error  in  a  forcible  entry  proceeding  is  stricken  from  the  files, 
all  that  remains  to  be  done  is  to  assess  the  damages  of  plaintiff,  and 
all  that  defendants  may  do  on  such  assessment  ts  to  cross-examine 
witnesses  in  diminution  of  damages. 

5.  Appeal  and  erbob,  S  1883* — what  is  effect  of  striking  affidavit 
of  defense  in  action  on  stay  bond.  Every  material  averment  of  a 
statement  of  claim  in  an  action  on  a  stay  bond  stands  admitted 
where  the  affldavit  of  defense  is  stricken  from  the  files. 

6.  Appeal  and  eebor,  |  1859* — when  defendants  in  action  on  stay 
bond  estopped  by  recitals  thereof.  The  recital  of  the  Judgment  in  a 
stay  bond  ofTered  in  evidence  is  sufficient  proof  of  its  existence,  and 
the  defendants  are  estopped  from  denying  such  recital  or  other 
recitals. 

•8«e  Ullnoto  Notes  Digest.  Vote.  XI  to  XV»  Mid  CnmnUOiTo  Qoartorlj, 
toplo  «nd  loetlon  anailMr. 
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William  A.  Smitli,  Defendant  in  Error,  y.  Lord  & 
Bnslinell  Company,  Plaintiff  in  Error. 

Oen.  No.  22,186.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Charles  N. 
QooDNow,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1916.    Affirmed.    Opinion  filed  June  19,  1916. 

Statement  of  the  Case. 

Action  by  William  A.  Smith,  plaintiff,  against  the 
Lord  &  Bushnell  Company,  a  corporation,  defendant, 
to  recover  damages  for  breach  of  contract  in  failing  to 
deliver  lumber  that  had  been  paid  for.  From  a  judg- 
ment for  plaintiff,  defendant  brings  error. 

Plaintiff  bought  of  defendant  certain  lumber  and 
paid  for  the  same.  The  controversy  related  to  26,000 
feet  of  the  lumber,  which  defendant,  it  was  claimed, 
failed  to  deliver  to  plaintiff.  Between  the  time  of  the 
purchase  of  the  lumber  and  the  repurchase  by  plain- 
tiff of  the  shortage  in  delivery,  the  price  of  lumber 
advanced.  The  contract  price  was  $7  per  1,000  feet 
and  the  market  price  which  plaintiff  paid  for  the  26,000 
feet  not  delivered  was  $14  per  1,000.  Plaintiff  sought 
to  recover  the  sum  paid  for  the  26,000  feet  of  lumber 
at  $7  per  1,000,  with  interest  at  five  per  cent,  from 
August  6, 1912,  the  date  when  the  payment  was  made, 
and  also  the  difference  between  the  contract  and  mar- 
ket price  at  the  time  plaintiff  purchased  the  same  to 
make  good  the  shortage  in  delivery  of  the  26,000  feet 
of  lumber. 

There  was  some  correspondence  between  the  parties 
regarding  the  sale  and  purchase  of  the  lumber.  The 
contract  for  186,000  feet  of  lumber  was  orally  made 
between  plaintiff  and  one  A.  A.  Henry,  the  secretary 
of  the  defendant  company.    It  appeared  that  defend- 
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ant  had  a  large  amount  of  lumber  stored  with  Swallow 
&  Hopkins  at  Winton,  Minnesota,  and  it  was  agreed 
between  the  parties  that  plaintiff  should  send  to  Swal- 
low &  Hopkins  orders  for  the  lumber  purchased,  and 
that  Swallow  &  Hopkins  would  send  plaintiff  a  memo- 
randum of  the  amount  loaded  on  each  car,  car  number 
and  date  of  shipment,  and  that  afterwards  defendant 
would  send  plaintiff  invoices  for  the  lumber  so  shipped. 
Plaintiff  paid  to  defendant  July  24, 1912,  by  postdated 
check  of  August  6,  1912,  $1,302  for  the  186,000  feet  of 
lumber  due  plaintiff  under  his  contract,  and  defendant 
gave  plaintiff  an  order  on  Swallow  &  Hopkins  to  ship  to 
him  the  186,000  feet  of  lumber  upon  plaintiff's  order. 
This  agreement  was  carried  out  as  to  159,982  feet  of 
lumber,  leaving  about  26,000  feet  undelivered.  Swal- 
low &  Hopkins  refused  to  deliver  to  plaintiff  the  latter 
quantity  of  lumber. 

Defendant,  in  its  aflSdavit  of  meritorious  defense, 
admitted  the  sale  of  the  186,000  feet  of  lumber  and 
the  payment  of  $1,302  therefor  by  plaintiff,  but  claimed 
that  defendant  gave  to  plaintiff  an  order  on  Swallow 
&  Hopkins  for  the  whole  of  the  186,000  feet  of  lumber, 
which  plaintiff  accepted,  and  defendant  contended  that 
such  order  operated  as  a  delivery  of  the  lumber  sold 
and  a  full  compliance  by  defendant  with  its  contract 
with  plaintiff. 

The  lumber  sold,  defendant  claimed,  was  stored  with 
Swallow  &  Hopkins  at  Winton,  Minnesota.  The  lum- 
ber was  agreed  to  be  delivered  f.  o.  b.  cars  at  Duluth, 
Minnesota.  As  bearing  upon  the  question  of  complete 
delivery,  defendant  offered  in  evidence  a  letter  of  July 
22,  1912,  written  to  plaintiff,  in  which  it  said : 

''We  enclose  herewith  our  memorandum  invoice  for 
186,000  feet.  If  you  will  mail  us  a  check  for  the  amount 
of  this  invoice  less  2%,  we  will  then  tell  Swallow  & 
Hopkins  that  the  balance  of  our  $6  Boards  belong  to 
you  and  that  you  will  correspond  with  them  direct  in 
regard  to  shipments.    We  must  guarantee,  however. 
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that  the  entire  quantity  will  be  moved  before  Septem- 
ber 1st- 

' '  Please  let  us  hear  from  you  promptly  as  the  writer 
will  not  be  here  after  this  week. '  * 

This  letter  plaintiff  answered  by  a  personal  visit  to 
defendant,  when  the  contract  in  controversy  was  made. 
Thereupon,  on  July  24,  1912,  defendant  wrote  the  fol- 
lowing letter  to  Swallow  &  Hopkins: 

*  *  We  have  sold  to  William  A.  Smith  of  Oconto,  Wis- 
consin, 186,000  feet  of  4/4  $6  Boards.  Please  accept 
Mr.  Smith's  orders  for  the  shipment  of  this  lumber, 
which  will  probably  take  all  that  we  have  left  in  the 
pile,  invoicing  to  us  in  the  regular  maimer,  giving  Mr. 
Smith  only  a  memorandum  invoice  showing  car  num- 
ber and  quantity  loaded.'* 

Defendant  limited  its  defense  to  its  claim  of  delivery 
to  plaintiff  of  the  lumber  contracted  to  be  sold.  It  did 
not  question  the  market  value  or  the  grade  or  quality 
of  the  26,000  feet  of  undelivered  lumber  set  forth  in 
plaintiff's  statement  of  claim. 

Louis  J.  Bbhan,  for  plaintiff  in  erron 

Boyle  &  Mott,  for  defendant  in  error. 

Mr.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Seelsion. 

1.  Sales,  {  126* — when  evidence  insufficient  to  show  delivery  of 
lumber.  In  an  action  to  reoover  damages  for  breach  of  contract  in 
failing  to  deliver  lumber  which  had  been  paid  for,  where  it  appeared 
that  an  order  was  given  by  the  seller  to  a  firm  with  whom  the  seller 
had  stored  a  supply  of  lumber  to  deliver  the  amount  contracted  for 
to  the  purchaser  but  that  the  delivery  was  to  be  f .  o.  b.  cars  at  the 
place  of  storage,  evidence  held  insufficient  to  show  a  complete  de- 
livery of  all  the  lumber  contracted  for  or  an  intention  to  relieve  the 
seller  from  liability. 

2.  CoNTBACTS,  I  845* — when  third  person  may  not  sue  on  contract. 
Where  a  person  with  whom  lumber  is  stored  accepts  an  order  by  the 


•See  nUiioto  Notes  DlffMt,  Vol*.  XI  to  XV,  Mid  CumaUiUTO  QMitorlj, 
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owner  for  delivery  of  lumber  to  a  purchaBer,  such  person  is  not 
liable  to  the  purchaser  in  an  action  for  damages  for  failure  to 
deliver  the  lumber,  there  being  no  privity  of  contract  between  the 
purchaser  and  such  person. 

3.  Sales,  §  126^ — what  does  not  constitiUe  delivery  of  htmher. 
An  order  given  by  the  seller  of  lumber  to  a  person  with  whom  the 
seller's  lumber  is  stored  to  deliver  to  a  purchaser  a  specified  quan- 
tity upon  the  purchaser's  orders  does  not  operate  to  transfer  the  title 
to  such  lumber  to  the  purchaser,  nor  does  it  constitute  a  symbolical 
delivery  thereof. 

4.  Municipal  Coubt  of  Chicago,  f  13* — when  defendant  may  not 
prove  matter  not  set  up  in  affidavit  of  defense.  Under  rule  19  of  the 
Municipal  Court  providing  that  "every  allegation  of  fact  in  any  state- 
ment of  claim  or  of  counterclaim  or  set-off,  if  not  denied  specifically 
or  by  necessary  implication  in  the  affidavit  of  defense  filed  in  reply 
by  the  opposite  party,  shall  be  taken  to  be  admitted,"  the  defendant 
in  an  action  by  the  purchaser  of  lumber  against  tt»  seller  to  re- 
cover damages  for  the  failure  to  deliver  a  portion  of  the  lumber  paid 
for  who  limits  his  defense  to  the  claim  of  delivery  to  plaintiff  of 
the  entire  amount  of  lumber  contracted  to  be  sold  may  not  prove  that 
the  market  value  or  the  grade  and  quality  of  the  lumber  in  contro- 
versy were  different  tromi  those  appearing  In  plalntHPs  statement 
of  claim,  as  such  matter  should  have  been  set  up  in  the  aflldavll  of 
defense. 


City  of  Chicago,  Defendant  in  Error,  y.  Charles  Zitny, 

Plaintiff  in  Error. 

Gen.  No.  22,188.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hob.  Cbablbs  A. 
WrLUAMB,  Judge,  presiding.  Heard  in  this  wori  at  the  Bterch  term, 
1916.    Affirmed.    Opinion  filed  June  19,  1916. 

Statement  of  the  Case. 

Prosecution  by  the  City  of  Chicago,  plaintiff,  against 
Charles  Zitny,  defendant,  for  the  violation  of  a  munici- 

•8«e  nunols  Note*  Dlc«at,  Vol*.  XI  to  XV,  and  CnmidatiTe  Qiuuierlj,  wamt 
toplo  «nd  Motion  number. 
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pal  ordinance  in  selling  or  giving  away  intoxicating 
liquor  without  a  license.  From  a  judgment  for  plain- 
tiff, defendant  brings  error. 

Defendant  waived  a  trial  by  jury  under  a  complaint 
charging  him  with  violating  section  1539  of  the  Revised 
Municipal  Code  of  Chicago,  in  that  he,  on  the  26th  day 
of  December,  1915,  at  the  City  of  Chicago,  *^did  then 
and  there  sell  or  give  away  in  quantities  less  than  one 
gallon  of  spirituous  or  intoxicating  liquor  without  first 
procuring  a  license  to  sell  the  same/'  The  trial  judge 
after  hearing  all  the  evidence  proffered  found  the  de- 
fendant guilty  and  punished  him  by  the  infliction  of  a 
fine  of  fifty  dollars,  placing  upon  him  the  costs  of  the 
prosecution  and  ordering  his  confinement  in  the  House 
of  Correction  until  such  fine  and  costs  were  paid  or 
worked  out  in  such  House  of  Correction  at  the  rate  of 
fifty  cents  per  day ;  but  in  no  event  was  the  imprison- 
ment to  continue  for  a  space  of  time  exceeding  six 
months. 

Defendant  was  the  keeper  of  a  restaurant.  At  three 
o'clock  in  the  morning  of  December  26,  1915,  defend- 
ant's restaurant  was  open  and  many  persons  of  both 
sexes  were  found  patronizing  it.  In  certain  cups  of 
coffee  rum  was  present.  In  the  kitchen  of  defend- 
ant was  found  a  jug  of  rum.  These  incriminating  cir- 
cumstances were  not  denied.  Defendant  attempted 
to  explain  the  presence  of  the  rum  upon  the  theory 
that  one  of  the  customers  had  a  bottle  of  rum  and  with- 
out the  knowledge,  consent  or  connivance  of  defendant, 
poured  some,  of  it  into  his  own  coffee  and  that  of  the 
others  there  present. 

Otto  L.  Kolar,  for  plaintiff  in  error. 

Samuel  A.  Ettelsok  and  Harby  B.  Miller^  for  de- 
fendant in  error ;  Daniel  Webster,  of  counsel. 

Mr.  Justice  Holdom  delivered  the  opinion  of  the 
court. 
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Abstract  of  the  Seeision. 

1.  ESviiiENCE,  {  10* — judicial  notice  of  ordinance.  A  trial  court 
must  take  judicial  notice  of  a  municipal  ordinance. 

2.  Municipal  Coubt  or  Chicago,  §  Zd^-r-when  presumed  that  or- 
dinance violated  as  charged  in  complaint.  It  will  be  presumed  on 
appeal  from  a  Judgment  of  conviction  for  the  violation  of  a  mu- 
nicipal ordinance,  where  such  ordinance  is  not  found  in  the  record, 
that  it  was  proven  to  have  been  violated  as  charged  in  the  complaint. 

3.  Municipal  Coubt  of  Chicago,  §  39* — when  finding  of  trial 
judge  in  prosecution  for  violation  of  ordinance  not  disturbed.  The 
finding  of  a  trial  judge  in  a  prosecution  for  the  violation  of  a  mu- 
nicipal ordinance  will  not  be  disturbed  as  against  the  weight  of 
evidence  where  it  appears  that  his  finding  is  sustained  by  credible 
evidence  appearing  in  the  record. 


Frank  Zurek  and  Martin  Wlerbowski,  Defendants  in 
Error,  y.  Joseph  Ferfeekl  and  Reglna  Ferfecki, 
Plaintiffs  in  Error. 

Oen.  No.  22,191.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  R.  New- 
comer, Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1916.    Reversed  without  remanding.    (H^inion  filed  June  19,  1916. 

Statement  of  the  Case. 

Action  by  Frank  Zurek  and  Martin  Wierbowski, 
plaintiffs,  against  Joseph  Ferfecki  and  Regina  Fer- 
fecki, defendants,  to  recover  commissions  under  a 
contract  for  the  exchange  of  real  estate  between  de- 
fendants and  others.  From  a  judgment  for  plaintiffs, 
defendants  prosecute  a  writ  of  error. 

Thomas  E.  Swanson,  for  plaintiffs  in  error. 

•8c«  Illinois  Not«s  Dlfeat,  Volt.  XI  lo  X\%  and  CumuUtlve  Quarterly^,  same 
topic  and  aection  number. 
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Bebkabd  J.  Bbown,  for  defendants  in  error. 

Mb.  Justigb  Holdom  delivered  the  opinion  of  the 
court. 

Abstraet  of  the  Decision. 

BaDKBBO — when  verdict  s?iaukl  be  directed  for  defendants  in  action 
for  commiasione.  In  an  action  by  a  broker  to  recover  a  stipulated 
commission  for  the  exchange  of  real  estate  between  defendants  and 
others  where  there  was  no  testimony  to  ccmtradict  evidence  in  be- 
hatf  of  defendants  that  the  agreement  was  that  no  commission  should 
be  paid  unless  the  deal  was  closed,  and  it  was  admitted  that  the 
deal  was  never  carried  out,  held  that  a  verdict  for  defendants  should 
have  been  instructed. 


WllUam  H.  MoiTls  and  Margaret  E.  Morris,  Defend- 
ants in  Error,  y.  Walter  W.  Taylor,  Plaintiff  in 
Error. 

Oen.  No.  82,222. 

1.  IiANsiLOBD  AND  TENANT,  |  325* — When  evidence  aufflcient  to  eu*- 
tain  finding,  that  giving  of  notice  of  temUnation  of  lease  not  uxtived 
hy  agents  of  lessor.  In  an  action  to  recover  for  rent  under  a  lease 
for  one  year,  providing  that  unless  the  tenant  gave  sixty  days'  notice 
to  the  landlord  of  his  intention  to  terminate  the  lease  on  the  date 
of  its  expiration  the  lease  should  continue  in  force  from  year  to 
year  until  terminated  by  like  notice  in  some  ensuing  year,  evidence 
held  sufficient  to  sustain  a  finding  that  the  provision  for  giving  of 
notice  was  not  waived  by  agents  of  the  lessors. 

2.  Pbincipal  and  agent,  {  86* — when  agents  may  not  change  pro- 
visions in  lease.  An  agent  to  rent  property  may  not  without  express 
authority  from  his  principal,  change  provisions  in  the  lease. 

3.  Judgment,  §  86* — when  burden  of  proof  rests  upon  plaintiff  af- 
ter opening  judgment  by  confession.  Where  a  judgment  by  con- 
fession under  a  power  of  attorney  under  a  lease  is  opened  and  the 
defendant  let  in  to  defend  and  a  trial  had,  the  burden  rests  upon  the 

•Sm  nilnols  Notes  Dt^ett,  Vols.  XI  to  XV,  «nd  CnmvlaUT*  Qnarterix.  wmm» 
tople  «ad  Mctlon  number. 


Chicago — ^FntsT  Distbiot — Jukb,  1916.  589 

Morris  et  aL  t.  Taylor,  199  IlL  App.  S88. 

plaintUf  to  prove  his  case  In  the  Muoe  way  that  he  would  have  been 
compelled  to  do  had  no  Judgment  by  confesston  been  entered. 

4.  Judgment,  87* — when  proper  practice  to  restore  judgment  by 
confession  after  trial  had.  Where  a  Judgment  by  confession  has  been 
(Opened  and  a  trial  had,  and  the  issues  found  for  the  plaintiff,  the 
proper  practice  is  to  restore  the  Judgment  by  confession  and  not  to 
enter  an  independent  Judgment 

5.  Landlobd  and  isnant — ioh<U  is  effect  of  provision  in  lease  for 
specified  term  for  extension  in  absence  of  notice.  A  provision  in  a 
lease  for  one  year  that  unless  the  tenant  shall  give  sixty  days'  no- 
tice to  his  landlord  of  his  Intention  to  terminate  the  lease  on  the  date 
of  its  expiration  the  lease  shall  continue  in  force  from  year  to  year 
until  terminated  by  like  notice  in  some  ensuing  year  is  not  a  mere 
covenant  which  may  be  specifically  enforced  in  chancery  or  on  which 
an  action  at  law  may  be  maintained  for  the  breach  of  the  covenant, 
but  is  a  present  demise  in  case  the  lessee  does  not  give  written  notice 
of  his  intention  to  vacate  the  premises  within  Uie  time  fixed  by  the 
lease,  and  is  binding. 

6.  Landlord  and  tenant — tohen  provision  for  automatic  extension 
of  lease  by  failure  of  tenant  to  give  notice  of  termination  based  upon 
sufficient  consideration.  The  same  consideration  which  supports 
other  provisions  in  a  lease  for  one  year  is  suflicient  to  support  the 
provision  that  the  ftiilure  of  the  lessee  to  give  the  notice  of  ter- 
mination provided  for  in  the  lease  shall  operate  as  a  renewal  of  the 
tenancy  for  the  further  period  of  one  year« 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Denis  W.  Sul- 
livan, Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1916.    AlBrmed.    Opinion  filed  June  19,  1916. 

HiBSOHL  &  HiRscHL,  for  plaintiff  in  error. 
William  English,  for  defendants  in  error. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

Defendant  was  tenant  of  an  apartment  for  one  year 
from  the  1st  day  of  October,  1914,  under  a  lease  which 
provided  that  unless  defendant  gave  sixty  days'  notice 
to  his  landlord  of  his  intention  to  terminate  the  lease 
on  the  date  of  its  expiration,  the  lease  should  continue 

*8ae  lUlnols  N«te»  Dl^at,  Vols.  XI  to  XV,  and  CunralftUTe  Quarterly,  wmmtt 
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in  force  from  year  to  year  until  terminated  by  like 
notice  in  some  ensuing  year.  It  was  likewise  provided 
that  the  lessor  should  be  allowed  to  terminate  the  lease 
upon  the  same  notice  at  the  same  dates  as  might  the 
lessee. 

The  lease  also  contained  a  power  of  attorney  to  con- 
fess judgment  for  unpaid  rent  from  time  to  time  and 
for  attorney's  fees.  Plaintiffs  entered  judgment  by 
confession  for  $95  rent,  being  the  rent  for  October  and 
November,  1915,  and  $20  attorney's  fees.  On  motion 
the  judgment  was  opened  and  defendant  let  in  to  de- 
fend, the  judgment  meantime  standing  as  security, 
and  the  execution  was  stayed  until  the  further  order 
of  court.  A  trial  was  had  before  the  court,  without  a 
jury,  and  the  court  found  the  issues  in  favor  of  plain- 
tiffs, and  it  was  ordered  that  the  judgment  rendered 
by  confession  stand  confirmed  and  in  full  force  and 
effect  as  the  judgment  of  the  court  as  of  the  date  of  its 
rendition,  and  that  execution  issue  for  the  amount  of 
the  judgment  and  the  costs.  From  this  finding  and 
judgment  defendant  prosecutes  this  writ  of  error. 

It  is  not  denied  that  defendant  did  not  give  sixty 
days '  notice  of  his  desire  to  have  the  term  terminated, 
as  provided  in  the  lease.  He  contends,  however,  that 
the  agents  of  plaintiffs  waived  the  necessity  of  giving 
notice  within  the  time  provided  for  in  the  lease.  This 
the  agents  denied.  On  September  8,  1915,  defendant 
wrote  the  plaintiffs'  agents  that  he  would  vacate  the 
apartment  on  October  1st  and  that  he  would  not  renew 
the  lease;  that  he  needed  more  room,  and  asked  the 
agents  to  send  him  a  list  of  six  room  apartments.  The 
following  day  the  agents  replied  to  defendant's  letter, 
inclosing  list  of  six  room  apartments  and  saying:  ''As 
we  explained  to  you  on  the  telephone,  your  lease  con- 
tains a  clause  which  required  you  to  give  sixty  days' 
written  notice  prior  to  October  1st,  if  you  wished  to 
vacate  on  that  date — and  not  having  availed  yourself 
^f  this  option  the  lease  remains  in  force  and  effect  for 
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another  year";  and  promising  to  endeavor  to  re-rent 
the  apartment  for  defendant's  account.  The  agents 
fulfilled  their  promise  by  re-renting  the  apartment  and 
relieving  defendant  from  the  payment  of  rent  accruing 
after  the  two  months'  rent  here  involved. 

The  trial  judge  might  well  find  from  the  evidence 
that  the  agents  did  not  waive  the  provisions  for  notice 
contained  in  the  lease;  furthermore,  as  a  matter  of 
law,  the  agents  could  not  without  express  authority 
from  their  principal  change  any  provision  of  the  lease, 
and  such  authority  was  not  proven. 

The  court  required  defendant  to  take  the  initiative 
and  introduced  his  defense  first,  before  plaintiffs  were 
put  to  their  proofs.  This  was  an  error  of  procedure. 
When  defendant  was  let  in  to  plead,  the  case  stood  for 
trial  upon  the  pleadings,  which  cast  upon  the  plaintiffs 
the  burden  of  proving  their  case  under  the  law  in  the 
same  way  they  would  have  been  compelled  to  do  had 
there  been  no  judgment  entered  by  confession.  Sossong 
V.  Rosary  112  Pa.  St.  197 ;  Borchsenius  v.  Canutson,  100 
111.  82 ;  Smith  v.  Dazey,  124  HI.  App.  399.  However, 
this  error,  resulting  in  the  case  being  tried  in  the  in- 
verse order  of  legal  procedure,  is  of  no  importance  and 
did  not  adversely  affect  the  rights  of  defendant. 

The  proofs  of  the  parties  are  in  the  record  and  by 
them  their  rights  under  the  law  must  be  adjudged. 
The  judgment  is  in  proper  form.  When  the  issues 
were  found  for  the  plaintiffs  it  was  according  to  well- 
settled  practice  in  nisi  prii^  courts  to  restore  the  judg- 
ment by  confession.  Cervenka  v.  Hunter ,  185  HI.  App. 
547;  Hier  v.  Kaufman,  134  111.  215.  The  entry  of  a 
separate  and  independent  judgment  would  have  been 
erroneous. 

The  remaining  contention  is  as  to  the  binding  force 
of  the  provision  in  the  lease,  which,  if  legal,  operated 
to  automatically  extend  the  term  of  the  lease  one  year 
upon  the  tenant  failing  to  give  the  sixty  days'  notice 
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therein  provided  for.  This  same  question  was  before 
this  court  in  WiUiams  v.  Veeder,  195  HI.  App.  413.  We 
there  held  that  such  a  provision  was  binding,  and  said : 

**The  provision  above  quoted  as  to  the  renewal  of 
the  tenancy  in  case  the  lessee  failed  to  give  notice  of 
his  intention  to  vacate  is  not  a  mere  covenant  which 
may  be  specifically  enforced  in  chancei;y  or  on  which 
an  action  at  law  may  be  maintained  for  the  breach  of 
the  covenant;  but  is  the  present  demise  in  case  the 
lessee  does  not  give  written  notice  of  his  intention  to 
vacate  the  premises  within  the  time  fixed  by  the  lease. ' ' 

This  covenant  is  not  a  nudum  pactum^  but  binding 

as  a  covenant  to  the  same  extent  as  the  other  covenants 
of  the  lease,  for  as  further  said  in  the  Williams  case, 
aupra:  ''The  contract  embodied  in  the  lease  is  an 
entire  one,  and  the  same  consideration  which  supports 
the  other  provisions  of  the  lease  will  support  the  provi- 
sion that  the  failure  of  the  lessee  to  give  the  notice 
provided  for  in  the  lease,  shall  operate  as  a  renewal  of 
the  tenancy  for  the  further  period  of  one  year,  at  the 
option  of  the  lessor.^' 

We  see  no  valid  reason  for  departing  from  the  rea- 
soning and  the  law  announced  in  the  case  of  Williams 
V.  Veeder,  supra,  and  the  judgment  of  the  Municipal 
Court  is  consequently  affirmed. 

Affirmed. 
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Morris  Norltsky,  Administrator,  Plaintiff  in  Error,  t. 
Knlekerbocker  lee  Company,  Defendant  In  Error. 

Gen.  No.  21,076.    (Not  to  be  reported  in  full.) 

Error  to  the  Superior  Court  of  Cook  county;  the  Hon.  Mabcus  A. 
Kavanaoh,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court 
at  the  March  term,  1915.    Affirmed.    Opinion  filed  June  19,  1916. 

Statement  of  the  Case. 

Action  by  Morris  Novitsky,  administrator  of  the 
estate  of  Samuel  Novitsky,  deceased,  plaintiff,  against 
Knickerbocker  Ice  Company,  a  corporation,  defendant, 
for  damages  alleged  to  have  been  sustained  by  reason 
of  the  death  of  Sampel  Novitsky.  From  a  judgment 
finding  the  defendant  not  guilty,  and  upon  a  judg- 
ment for  costs  entered  on  said  verdict,  plaintiff  sued 
out  this  writ  of  error. 

Edgab  L.  Mastees,  for  plaintiff  in  error. 

Miller,  Gorham  &  Wales  and  McKinlbt  &  Hansen, 
for  defendant  in  error. 

Mb,  Presiding  Justice  Pam  delivered  the  opinion  of 
the  court. 

Abstract  of  the  Decision. 

1.  Appeal  and  ebbor,  (  1726* — when  opinion  on  prior  appeal  law 
of  case.  The  opinion  of  the  Appellate  Court  on  a  prior  appeal  Is  the 
law  of  the  case. 

2.  Evidence,  |  2Z2*—^hen  coroner*8  verdict  admissible,  A  cor- 
oner's verdict  containing  a  finding  as  to  the  location  of  the  place 
where  an  accident  occurred  Is  admissible  In  evidence  In  an  action 
for  the  negligent  death  of  the  person  killed. 

8.  Neglioencb,  §  109* — when  instruction  on  negligence  of  par- 
ents of  child  proper.    In  an  action  for  the  negligent  death  of  a 
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boy  seven  years  of  age  at  a  street  intersection  while  on  his  way 
from  his  father's  shop  to  his  home,  about  one  block  away,  an  in- 
struction that  if  the  Jury  believed  "from  the  evidence  that  the 
parents  of  the  deceased,  or  either  of  them,  was  negligent  in  allowing 
deceased  to  go  upon  the  street  at  the  place  of  the  accident  and  at 
the  time  of  the  accident,"  then  their  verdict  should  be  for  the  de- 
fendant, held  proper. 

4.  Roads  and  bridges,  §  239* — when  evidence  sufficient  to  sustain 
finding  that  driver  of  team  not  intoxicated.  In  an  action  for  the 
negligent  death  of  a  boy  seven  years  of  age  who  was  killed  near  a 
street  intersection  as  the  result  of  being  run  over  by  a  wagon,  evl- 
'dence  held  sufficient  to  sustain  a  finding  that  the  driver  was  not 
intoxicated. 

6.  Appeal  and  ebbob,  §  1526* — when  giving  of  erroneous  instruc- 
tions on  negligence  of  defendant  not  prejudicial  error.  The  giving 
of  an  erroneous  instruction  on  the  negligence  of  a  defendant  is  not 
prejudicial  error  where  the  jury,  which  rendered  a  verdict  for  de- 
fendant, could  not  reasonably  have  rendered  any  other  verdict. 

6.  Roads  and  bbidqes,  S  239* — when  evidence  insufficient  to  show 
negligence  of  driver  of  wagon  in  running  over  boy.  In  an  action  for 
damages  for  the  death  of  a  boy  seven  years  of  age  who,  while  on  his 
way  north  on  a  street  to  his  home  instead  of  passing  north  on  a 
crosswalk  over  an  intersecting  street,  wandered  down  such  latter 
street  and  crossed  to  the  rear  and  west  of  two  street  cars  standing 
near  such  intersection,  and  was  struck  and  run  over  as  he  stepped 
from  behind  such  cars  by  a  wagon  which  had  just  turned  the  corner 
from  the  north  and  was  proceeding  on  the  north  side  of  such  cars, 
evidence  held  sufficient  to  show  that  the  driver  was  not  negligent. 

•See  Illinois  Notes  Dtfrest,  Tola.  XI  to  XV,  and  CiuniilAtiTe  Qvaiterlr,  Hune 
topie  and  tectlon  nomber. 
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Peerless  Pattern  Company,  Defendant  in  Error,  t. 
William  W.  Barthen,  Plaintiff  in  Error. 

Gen.  No.  21,169.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  A.  Ma- 
honey,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1915.  Reversed  and  remanded.  Opinion  filed  June 
19,  1916. 

Statement  of  the  €ase« 

Action  by  Peerless  Pattern  Company,  a  corporation, 
plaintiff,  against  William  W.  Earthen,  defendant,  to 
recover  damages  for  an  alleged  breach  of  contract  for 
the  purchase  of  goods.  From  a  judgment  for  plain- 
tiff for  $483,  defendant  brings  error. 

A  contract  was  entered  into  between  the  parties  on 
January  6,  1910,  whereby  the  defendant  agreed  to 
purchase  dress  patterns,  fashion  books  and  fashion 
guides  from  plaintiff  for  a  period  of  three  years  from 
date  of  first  shipment  to  defendant.  At  the  time  this 
contract  was  entered  into,  plaintiff  delivered  to  defend- 
ant $255  worth  of  goods.  A  credit  of  $55,  which  had 
been  previously  agreed  upon  between  the  parties,  was 
allowed  on  this  $255,  leaving  a  balance  of  $200  which, 
under  the  contract,  was  to  be  considered  as  a  **  stand- 
ing debit,"  and  was  to  draw  interest  at  the  rate  of  four 
per  cent,  per  annum  throughout  the  term  of  the  con- 
tract, after  the  expiration  of  which,  all  conditions  hav- 
ing been  fulfilled,  defendant  could,  under  section  8  of 
the  agreement,  return  all  *4ive  patterns  in  good  sale- 
able condition,"  at  the  original  purchase  price,  in  pay- 
ment of  the  foregoing  standing  debit. 

On  June  18,  1910  (about  four  and  one-half  months 
after  entering  into  the  aforesaid  contract),  defendant 
notified  plaintiff  of  his  intention  to  discontinue  han- 
dling its  line  of  patterns,  and  returned  his  entire  stock 
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to  the  plaintiff  (including  the  four-section  pattern  case 
furnished  by  the  plaintiff  to  him),,  in  payment  of  the 
standing  debit  of  $200.  The  property  was  received  by 
plaintiff  and  credit  given  defendant  for  $208.80  on 
* '  discard  account, ' '  as  indicated  by  a  statement  of  Sep- 
tember 1,  1910,  rendered  defendant. 

Plaintiff's  action  was  for  the  standing  debit  of  $200, 
with  interest  thereon  at  four  per  cent,  per  annum,  and 
for  minimum  damages  sustained  by  reason  of  plain- 
tiff's alleged  breach  of  the  contract. 

It  was  urged  that  plaintiff's  claim  of  minimum  dam- 
ages, which  was  allowed  by  the  jury  and  upheld  by  the 
court,  was  based  upon  a  palpable  misconstruction  of 
section  2  of  the  contract,  wherein  plaintiff  was  author- 
ized to  ship  defendant '  *  an  assortment  of  new  Peerless 
Patterns  as  issued  at  5  cents  each,  not  to  exceed  an 
average  of  $10.00  a  month,  one  each  size  of  every  new 
pattern  issued  except  32  bust/*  (The  portion  in  italics 
was  written  in  pen  and  ink,  and  the  remainder  was 
printed.)  Plaintiff  contended  that,  under  the  section 
just  quoted,  defendant  was  bound  to  purchase  at  least 
$10  worth  of  patterns  each  month  in  any  event. 

Defendant  further  contended  that  the  court  in  its 
instructions  to  the  jury  erroneously  permitted  a  re- 
covery for  the  $200  representing  the  standing  debit 
provided  for  in  the  contract.  Under  the  provisions  of 
the  contract,  defendant  was  to  have  on  hand  at  all 
times  a  full  assortment  of  patterns,  and  at  the  conclu- 
sion of  the  contract,  the  terms  having  been  complied 
with,  defendant  had  the  right  to  return  all  live  patterns 
and  receive  full  allowance  therefor.  This  provision 
was  not  peculiar  to  the  defendant  but  was  general 
and  applied  to  all  with  whom  the  plaintiff  dealt. 
Within  four  and  one-half  months  defendant  returned 
all  patterns  and  also  the  cases  in  which  they  were 
contained,  and  wrote  a  letter  indicating  that  the  de- 
fendant did  not  intend  to  continue  with  the  contract, 
and  that  it  woidd  be  useless  for  plaintiff  to  send  the 
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patterns  back  or  endeavor  to  send  any  new  patterns. 
Plaintiff,  on  September  1st,  and  again  during  October, 
sent  a  statement  to  the  defendant  wherein  defendant 
was  given  credit  for  $208.80,  representing  the  amount 
of  the  patterns  returned,  on  the  discard  account. 

Newman,  Poppeithtjsbn  &  Stern,  for  plaintiff  in 
error;  Edwabd  B.  Johnston,  of  counseL 

H.  G.  CoLSON,  for  defendant  in  error. 

Mb.  Presiding  Justice  Pam  delivered  the  opinion  of 
the  court. 

Abstract  of  the  Decision. 

1.  CoNTiiACTs,  S  171* — construction  as  a  whoU,  The  entire  lan- 
guage of  a  contract  should  be  construed  together. 

2.  CoNTBACTS,  (  196* — when  toritten  clause  prevails  over  printed 
clause.  Where  a  written  and  printed  clause  conflict,  the  former 
prevails. 

3.  Contracts,  (  196* — how  contract  for  purchase  of  goods  contain- 
ing written  and  printed  clauses  construed,  A  contract  for  the  sale 
of  dress  patterns,  fashion  books  and  fashion  guides  wherein  the 
seller  was  authorized  to  ship  the  purchaser  "an  assortment  of  new 
Peerless  Patterns"  to  be  "Issued  at  6  cents  each,  not  to  exceed  an 
average  of  $10.00  per  month,  one  each  size  of  every  new  pattern 
issued  except  S2  'bust^"  the  portion  in  italics  being  written  and  the 
remainder  printed,  construed  as  controlling  and  as  obligating 
the  purchaser  to  purchase  patterns  of  the  value  of  $10  monthly 
only  if  the  value  of  new  patterns  except  32  bust  amounted  to  such 
sum  each  month. 

4.  Contracts,  §  384* — when  evidence  sufficient  to  sustain  finding 
that  purchaser  of  patterns  returned  them  for  credit  on  standing 
dehit.  In  an  action  for  an  alleged  breach  of  a  contract  to  purchase 
patterns  and  fashion  guides  for  a  certain  period  under  which  goods 
of  a  certain  value  were  to  be  considered  as  a  standing  debit  and  to 
draw  interest  throughout  the  term  of  the  contract,  after  the  ex- 
piration of  which,  all  conditions  having  been  fulfilled,  the  defendant 
could  return  all  "live  patterns  in  good  saleable  condition"  at  the 
original  purchase  price,  in  pasrment  of  the  standing  debit,  evidence 
held  sufficient  to  sustain  a  finding  that  when  the  purchaser  re- 
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turned  the  pattern  shortly  after  entering  into  the  contract  he  in- 
tended to  return  them  for  credit  on  the  standing  dehit  and  not  on 
the  "discard  account" 

5.  Damages,  %  66* — what  recoverable  for  breach  of  contract  to 
purchase  goods  for  definite  period.  In  an  action  for  alleged  breach 
of  a  contract  to  purchase  patterns  and  fashion  guides  for  a  definite 
period,  under  which  goods  of  a  certain  value  were  to  be  considered  as 
a  standing  debit  and  to  draw  interest  throughout  the  term  of  the 
contract,  after  the  expiration  of  which,  all  conditions  having  been 
fulfilled,  the  defendant  could  return  all  "live  patterns  in  good  sale- 
able condition"  at  the  original  purchase  price,  in  payment  of  the 
standing  debit,  where  defendant  rescinded  the  contract  and  re- 
turned the  patterns  on  hand  shortly  after  the  beginning  of  the  term 
of  the  contract  with  the  intention  that  credit  be  given  him  on  the 
standing  debit,  held  that  plaintiff  was  entitled  to  recover  the  in- 
terest on  the  standing  debit  only  during  the  period  that  the  goods 
were  retained  and  also,  as  minimum  damages,  its  loss  of  profits  sus- 
tained as  a  result  of  the  failure  of  the  defendant  to  purchase  new 
patterns  and  as  a  result  of  the  failure  to  order  fashion  guides  in 
such  numbers  as  were  provided  for  in  the  contract 


A.  Magnus  Sons  Company,  Appellee,  t.  Atlantle  Brew- 
ing Company,  Appellant. 

Oen.  No.  31,309.    (Not  to  be  reported  In  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Rich- 
ABD  E.  BuBKE,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  March  term,  1916.  Affirmed.  Opinion  filed  June 
19,  1916. 

Statement  of  the  Case. 

Action  by  A.  Magnus  Sons  Company,  a  corporation, 
plaintiff,  against  Atlantic  Brewing  Company,  a  corpo- 
ration, defendant,  to  recover  the  contract  price  of  cer- 
tain machinery  and  a  snm  due  on  open  account.  From 
a  judgment  for  plaintiff,  defendant  appeals. 

•See  nilnoia  Notes  Digest,  Vols.  XI  to  XV,  and  CamuUtiTe  Quarterly, 
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James  J.  Keli^y^  for  appellant ;  John  A.  Bubke  and 
John  T.  Fitzgerald,  of  counsel. 

Frank  T.  Murray,  for  appellee. 

Mr.  Presiding  Justice  Pam  delivered  the  opinion  of 
the  court. 

Abstract  of  the  Deeislon. 

1.  Sales,  |  329* — when  evidence  8ulflcient  to  $hoio  that  machinery 
not  defective  and  compliance  vHth  contract  as  to  installation  and 
instruction.  In  an  action  to  recover  the  contract  price  of  a  gas 
collecting  and  carbonatlng  system  which  was  to  be  Installed  by 
the  seller,  the  seller  also  agreeing  to  Instruct  the  purchaser  In 
the  operation  of  the  system,  where  It  appeared  that  owing  to  the 
delay  of  the  purchaser  to  furnish  proper  tanks  no  attempt  was 
made  to  install  the  machinery  until  nearly  a  year  after  the  pur- 
chase, when  the  purchaser  Informed  the  seller  that  the  gas  com- 
pressor, which  had  been  placed  In  a  damp  basement,  leaked  and 
that  the  seller  would  have  to  take  the  machinery  back,  evidence 
held  sufficient  to  sustain  a  finding  that  the  gas  compressor  was  not 
defective,  but  that  the  leak  was  due  to  the  machinery  being  kept 
in  a  damp  basement,  that  the  seller  had  compiled  with  its  contract 
to  furnish  an  expert  to  Install  the  system  and  to  give  Instructions 
as  to  its  use,  and  that  the  purchaser,  by  his  own  acts,  had  prevented 
the  seller  from  Installing  the  system  so  that  a  test  could  be  made 
as  provided  by  the  contract 

2.  Appeal  and  ebbor,  §  1626* — when  giving  of  improper  instruc' 
tions  not  prejudicial  error.  The  giving  of  improper  Instructions  is 
not  prejudicial  error  where  the  jury  could  not  have  returned  any 
other  verdict  than  the  one  they  did. 


•See  lUtnoia  Note*  DIsest,  Vols.  XI  to  XY.  and  CunnUithw  QomrtwlT, 
to»lo  and  leetien  Bomber. 
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James  Rose  by  Clara  Bilow^  Appellee,  t«  Chicago  City 

Railway  Company,  Appellant. 

Gen.  No.  21,364.    (Not  to  be  reported  in  fulL) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Joms 
P.  McOooBTT,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  March  term,  1915.  Reversed  and  remanded.  Opinion 
filed  June  19,  1916. 

Statement  of  the  Case. 

Action  by  James  Rose,  a  minor,  by  Clara  Bilow,  his 
next  friend,  plaintiff,  against  Chicago  City  Railway 
Company,  defendant,  to  recover  damages  for  personal 
injuries  sustained  as  a  result  of  being  struck  by  one 
of  defendant's  cars.  From  a  judgment  for  plaintiff 
for  $8,000,  defendant  appeals. 

John  E.  Kehoe  and  Chables  LeRoy  Bbown,  for  ap- 
pellant ;  John  R.  Guilliams,  of  couuBel. 

J.  K.  McMahon,  for  appellee. 

r 

Me.  PnEsmiNG  Jubtigb  Pam  delivered  the  opinion  of 
the  court. 

Abstract  of  the  Decision. 

1.  Stbiet  bailboadb,  (  WX^-^Mohen  h^i^r^ken,  of  proof  on  plaintiff  to 
show  freedom  from  contril>utory  negligence.  The  burden  of  proof 
is  on  the  plaintiff,  in  an  action  against  a  street  railroad  for  damages 
for  injuries  alleged  to  have  been  negligently  inflicted,  to  show  hlB 
freedom  from  contributory  negligence. 

2.  Stbebtt  bailboads,  i  131* — tohen  evidence  tuffldent  to  $hoto 
contributory  negligence  in  attempting  to  cross  tracks.  In  an  action 
against  a  street  railroad  company  for  damages  for  personal  in- 
juries to  plaintiff  as  a  result  of  being  struck  by  an  eastbound  car 
as  he  was  about  to  cross  the  tracks,  evidence  held  sufficient  to 

•See  niinois  Notes  DUeat,  VoU.  XI  to  XV,  and  dmiBlatlTe  Qiiarterly. 
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show  that  plaintiff  could  have  seen  the  eastbound  car  at  the  last 
time  he  claimed  te  have  looked  if  he  had  in  fact  looked,  and  to 
overcome  his  uncontradicted  testimony  that  he  looked  at  such, 
time. 

3.  Witnesses,  (  311* — when  testimony  of  interested  uHtness  will 
not  be  accepted,  T^e  testimony  of  an  interested  witness  as  to  facts 
inherently  unprobable  need  not  be  accepted  by  a  court  or  jury, 
although  such  testimony  is  not  contradicted  by  other  direct  testi- 
mony in  the  case,  and  although  the  witness  is  not  otherwise  im- 
peached. 

4.  Trial,  §  125* — right  of  counsel  to  state  to  jury  their  views 
as  to  the  law.  Counsel  may  properly  state  to  the  Jury  what  they 
believe  to  be  the  law  and  base  arguments  thereupon. 


Sidney  C.  Eastman,  Trustee,  Complainant,  t.  George  8. 

Sole  et  al.,  Defendants. 

Frances  E.  Dole  Leman,  Interyening  Petitioner,  y. 
Sidney  C.  Eastman,  Trustee,  Respondent. 

On  appeal  of  Sidney  C.  Eastman,  Trustee,  Appellant. 

Oen.  No.  22,0&0.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Jebsb  A. 
Baldwin,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1916.  Appeal  dismissed.  Opinion  filed  June 
19,  1916.  Certiorari  denied  by  Supreme  Court  (making  opinion 
final). 

Statement  of  the  Case. 

Bill  by  Sidney  C.  Eastman,  trustee  under  the  last 
will  and  testament  of  James  H.  Dole,  deceased,  com- 
plainant, against  George  S.  Dole,  Charles  E.  Dole, 
Frances  E.  Dole  Leman  and  others,  defendants,  to  be 
relieved  of  his  duties  as  trustee ;  and  intervening  peti- 
tion by  Frances  E.  Dole  Leman  to  compel  complainant 
to  pay  petitioner  her  share  of  the  income  of  the  trust 

•See  Illinois  Notes  Diff«iit,  Vols.  XI  to  XV.  and  CnmnltWc  Quarterly, 
topic  and  lertlon  number. 


602  Appellate  Courts  of  Illinois. 


Eastman  v.  Dole,  199   111.  App.  601. 


which  she  claimed  she  was  entitled  to  tinder  the  will. 
From  an  order  directing  such  trustee  to  pay  petitioner 
$5,000;  complainant  appeals. 

A  motion  was  made  to  dismiss  the  appeal,  for  the 
reason  that  the  order  sought  to  be  reviewed  was  an  in- 
terlocutory one,  and  that  therefore  the  court  was  with- 
out jurisdiction. 

The  order  in  question,  after  setting  forth  the  parties, 
provided  as  follows : 

*'It  is  ordered  that  Sidney  C.  Eastman,  as  such 
trustee,  etc.,  pay  to  solicitor  for  said  Frances  E.  Dole 
Leman,  from  the  funds  of  said  trust  estate  in  his  hands 
as  such  trustee,  etc.,  the  sum  of  Five  Thousand  Dollars 
($5,000)  upon  said  Frances  E.  Dole  Leman  giving  a 
bond  in  the  sum  of  Five  Thousand  Dollars  ($5,000) 
with  surety,  to  be  approved  by  the  court,  to  said  Sid- 
ney C.  Eastman,  trustee,  etc.,  to  refund  said  Five  Thou- 
sand Dollars  ($5,000)  or  any  portion  thereof  to  said 
Sidney  C.  Eastman,  trustee,  etc.,  or  to  his  successor  in 
the  trust,  or  as  may  be  ordered  by  the  court,  in  the 
event  that  it  shall  be  determined  at  any  time  hereafter 
by  order  of  court  that  said  Five  Thousand  Dollars 
($5,000)  or  any  portion  thereof  shall  not  belong  to  or 
be  due  to  said  Frances  E.  Dole  Leman  in  the  adjust- 
ment of  all  the  rights  and  equities  between  said 
Frances  E.  Dole  Leman,  Sidney  C.  Ea'stman,  as  such 
trustee,  etc.,  George  S.  Dole  and  Julia  D.  Hurlbut,  said 
payment  to  be  without  prejudice  to  and  subject  to  any 
and  all  claims  of  said  Sidney  C.  Eastman,  as  such 
trustee,  etc.,  and  of  any  and  all  other  parties  to  said 
cause  and  to  the  rights  of  all  parties  to  said  cause. 

'*The  bond  of  said  Frances  E.  Dole  Leman,  with 
Henry  W.  Leman,  as  surety,  for  Five  Thousand  Dol- 
lars ($5,000)  is  now  presented  in  open  court  and  is 
hereby  approved  and  ordered  filed  in  said  cause. '* 

Chytraus,  Hbaly  &  Frost,  Carl  V.  Wisner  and 
JoHK  Peter  Barnes,  for  appellant. 

Henry  W.  Leman,  for  petitioner  and  appellee ;  Frank 
H.  Culver,  of  counsel. 
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Mb.  Pbesiding  Justice  Pam  delivered  the  opinion  of 
the  court. 

Abstract  of  tbe  Deeision. 

1.  Appeal  and  ebbob,  |  267* — w/ien  appeal  or  error  lie$.  There 
must  be  a  final  order  or  decree  in  a  chancery  suit,  or  a  final  judg- 
ment in  an  action  at  law,  to  justify  an  appeal  or  writ  of  error. 

2.  Appeal  and  ebbob,  (  269* — what  is  a  final  judgment.  A  final 
judgment  is  one  that  finally  disposes  of  tie  rights  of  the  parties, 
either  upon  the  entire  controversy  or  upon  some  definite  and  sep' 
arate  branch  thereof. 

3.  Appeal  and  ebbob,  §  281* — when  order  directing  payment  of 
money  interlocutory.  An  order  in  favor  of  an  intervening  peti- 
tioner in  an  action  by  a  trustee  under  a  will  to  be  relieved  from 
his  duties  as  such,  requiring  such  trustee  to  pay  the  petitioner  a 
certain  sum  of  money  upon  the  petitioner  giving  a  bond  in  an 
equal  amount  to  refund  such  sum  or  any  portion  thereof  in  the 
event  that  it  shall  be  afterwards  determined  that  such  petitioner  is 
not  entitled  to  such  sum  or  any  portion  thereof  in  the  adjustment 
of  all  the  rights  and  equities  between  the  parties,  is  interlocutory 
and  not  appealable. 

4.  Appeal  and  ebbob,  §  1716* — when  right  to  dismis$al  of  appeal 
not  waived  hy  joinder  in  error.  The  right  to  the  dismissal  of  an 
appeal  from  an  interlocutory  order  is  not  waived  by  joindei  in 
error. 

li  •See  nilBola  Note*  Digest,  Yola.  XI  to  X\,  and  CuBolatlTe  QamrUtij, 

tople  and  tectton  munber. 
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Polish  NatL  Alliance  of  the  U.  S.  A.  v.  Paurowicz,  199  111.  App.  604. 


Polish  National  Alliance  of  the  U.  S.  A.,  Appellant^  t. 
Henry  Panrowlez,  et  aL^  Appellees. 

Gen.  No.  21,288.    (Not  to  be  reported  in  fnll.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Jesse 
A.  Baldwin,  Judge,  presiding.  Heard  In  the  Branch  Appellate 
Court  at  the  March  term,  1915.  Reversed  and  remanded  with 
directions.     Opinion  filed  June  19,  1916. 

Statement  of  the  Case. 

Bill  by  Polish  National  Alliance  of  the  U.  S.  A.,  com- 
plainant, against  Henry  Paurowicz  and  others,  defend- 
ants, to  foreclose  two  mortgages  on  a  certain  piece  of 
real  estate,  one  made  to  secure  a  loan  of  a  certain 
sum,  and  the  other  an  additional  advance.  From  a 
judgment  for  defendants,  complainant  appeals. 

Skietanka,  Johnson  &  Molthbop,  for  appellant; 
Chablbs  p.  Molthbop,  of  counsel. 

No  appearance  for  appellees. 

Mb.  Justice  Goodwin  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Seeision. 

1.      FBATEBIfAL  AND  MUTUAL  BENEFIT   BOdSTIES,    |   4* — When   tCLkiug 

of  second  mortgage  by  fraternal  beneficiary  tociety  not  illegah  A 
second  mortgage  given  to  secure  advances  made  after  the  execution 
of  a  first  mortgage  to  a  fraternal  beneficiary  society  constitutes 
a  first  lien  on  the  real  estate  and  is  a  permissible  investment 
within  Hurd's  Rev.  St  ch.  73,  sees.  272A,  272B  (J.  ft  A.  tt  6663, 
6664). 

2.  CoBPORATioNs,  §  346* — when  defense  of  ultra  vires  unavailable 
in  action  by.  Where  a  mortgagor  receives  money  under  a  second 
mortgage  given  to  a  fraternal  beneficiary  society  and  subsequently 
incumbrances  in  favor  of  other  persons  are  made  with  notice  of 
the  lien,  the  plea  of  ultra  vires  is  unavailable. 


•See  lUlBols  Notes  DUeet,  Vole.  XI  to  XV,  and  CoAvlatiTe  Qwurteriy, 
topio  and   ■ection  number. 
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Kits  V.  Scttdder  Syrup  Co.,  199  111.  App.  605. 


Amiie  Kitz,  Exeentrix,  Appellee,  t.  Seudder  Syrnp 

Company,  Appellant. 

6en.  No.  21,307.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Wil- 
liam E.  Deveb,  Judge,  presiding.  Heard  In  the  Branch  Appellate 
Court  at  the  March  term,  1915.  ReverBed  and  remanded.  Opinion 
filed  June  19,  1916.  Rehearing  allowed  and  additional  opinion 
filed  July  17,  1916. 

Statement  of  the  Case. 

Action  by  Annie  Blitz,  executrix  of  the  estate  of 
Jacob  Kitz,  deceased,  plaintiff,  against  Seudder  Syrup 
Company,  a  corporation,  defendant,  to  recover  for  the 
negligent  death  of  plaintiff's  husband.  From  a  judg- 
ment for  plaintiff  for  $4,500,  defendant  appeals. 

A  servant  of  the  defendant  took  its  delivery  car 
from  its  place  of  business  at  154  West  Erie  street, 
some  time  after  business  hours,  picked  up  a  Miss  Lewis 
on  La  Salle  avenue  near  the  park,  and,  while  driving 
west  on  Wellington  street  across  Lincoln  street,  struck 
the  Ford  car  which  plaintiff's  testate  was  driving. 

The  suit  was  originally  brought  against  the  defend- 
ant and  its  driver,  but  at  the  close  of  plaintiff's  case  it 
was  dismissed  as  to  the  latter  on  plaintiff's  motion. 
Defendant  called  the  driver  to  prove  the  facts  and 
circumstances  connected  with  the  accident,  and  at  the 
close  of  his  testimony,  in  chief,  asked  the  following 
question:  ** Where  were  you  going  on  that  trip?"  to 
which  the  driver  responded :  **  Why,  it  was  a  brand  new 
machine  and  I  was  out  for  a  little  advertisement;  the 
boss  always  would  say  'take  it  out.'  It  was  a  warm 
evening  and  I  was  taking  a  little  spin. ' '  This  witness 
testified  further  on  cross-examination  as  follows : 

Q.  **  Where  did  you  get  that  license,  who  furnished 
itt"    A.    **  Seudder  Syrup  Company  bought  it  for  me. 
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They  thought  it  would  be  a  good  piece  of  advertising/' 
Q.  **When  you  say  a  good  piece  of  advertising  what 
do  you  mean  by  thatt'^  A.  **Well,  Mr.  Scudder  would 
always  talk  about  the  machine  standing  in  there.  *If 
you  have  any  time/  he  said,  'take  it  out  and  keep  it 
out  on  the  road.  It  is  good  advertising.'  It  was  let- 
tered up  nicely  advertising  the  Scudder  Syrup  Com- 
pany. The  car  was  brand  new,  in  fine  condition.  If 
it  was  not,  I  would  not  have  taken  it  out. ' ' 

Q.  ' '  That  is  what  you  were  doing  that  night,  for  the 
purpose  of  advertising?"  A.  **Yes,  sir." 
Q.  ''At  the  request  of  Mr.  Scudder t"  A.  ''Yes." 
Scudder  was  afterwards  put  on  the  stand  with  the 
evident  purpose  of  denying  this  conversation,  but  as 
he  was  financially  interested  in  the  company,  the  court 
excluded  his  testimony. 

William  R.  T.  Ewbn,  for  appellant;  Lannen  & 
HicKEY,  of  counsel. 

C.  Helmeb  Johnson,  for  appellee. 

Mr.  Justice  Goodwin  delivered  the  opinion  of  the 
court. 

Abstraet  of  the  Decision. 

1.  Witnesses,  (  93* — how  statute  relative  to  testimony  of  party 
in  interest  against  representative  of  estate  of  deceased  person 
construed.  Kurd's  Rev.  St  ch.  51,  sec  2~  (J.  A  A.  H  5619),  relative 
to  the  testimony  of  a  party  to  a  civil  action  or  a  person  directly 
Interested  against  the  representative  of  a  deceased  person,  should 
be  construed  according  to  Its  spirit  and  not  literally  or  technically. 

2.  Witnesses,  (  140* — when  testimony  of  witness  is  in  behalf  of  a 
representative  of  deceased  person.  In  an  action  by  the  executrix  of 
a  deceased  person  against  a  corporation,  the  owner  of  a  delivery 
automobile,  for  damages  for  negligent  death  of  testate  due  to 
the  negligent  driving,  of  the  car  after  business  hours,  by  a  servant 
where  the  chauffeur  on  his  direct  examination,  as  a  witness  for 
the  defendant  and  in  response  to  a  question  as  to  where  he  was 
going  on  the  trip,  volunteered  the  statement  that  he  had  been 

•See  Illinoifi  Note*  DlRCst,  VoU.  XI  to  XV.  and  CumuUtiTe  Qvaiterljr, 
topic  and  section  number, 
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instructed  to  take  out  the  machine  for  advertising  purposes,  and 
he  was  cross-examined  further  regarding  this  conversation  by 
the  plaintiff,  held  that  the  testimony  of  the  witness  as  to  the  alleged 
conversation,  both  the  volunteered  statement  and  those  brought 
out  on  croBs^xamination,  constituted  testimony  of  a  witness  in 
behalf  of  the  executrix,  within  Kurd's  Rev.  St.  ch.  51,  sea  2,  subd. 
4  [J.  ft  A.  f  5519  (4)  ],  so  as  to  render  admissible  the  evidence  of 
the  officer  of  defendant,  with  whom  the  conversation  was  held, 
as  to  such  conversation. 

3.  Witnesses,  §  286* — when  party  may  introduce  evidence  con- 
tradictory to  testimony  of  his  own  witnesses.  While  a  party  may 
not  discredit  his  own  witness  by  general  evidence,  he  is  not  pre- 
cluded from  putting  in  evidence  contrary  to  the  testimony  of  one  of 
his  own  witnesses  even  though  the  incidental  effect  of  such  testi- 
mony is  to  impeach  or  discredit  a  witness  already  examined  in 
his  behalf. 

On  Reheabino. 

Automobiles  and  oarages,  §  3* — when  evidence  sufficient  to  sus- 
tain finding  that  driver  of  automobile  not  using  automobile  on 
master's  business.  In  an  action  for  the  negligent  death  of  a  person 
alleged  to  have  been  caused  by  an  automobile  driven  after  business 
hours  by  a  servant  of  the  owner,  evidence  held  sufficient  to  sustain 
a  finding  that  the  driver  was  not  using  the  automobile  on  his 
master's  business  at  the  time  of  the  accident. 


•8m  nUnolfl  Notes  D1sm(,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  w 
tople  and  ■eotlom  number. 
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Weinberger  v.  Marshall  Field  ft  Co.,  199  111.  App.  608. 


Louis  Weinberger^  Appellee,  y.  Marshall  Field  &  Com- 
pany, Appellant. 

Oen.  No.  81,8S0.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  BCarcus 
A.  Kayanaqh,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  March  term,  1915.  Affirmed.  Opinion  filed  June  19, 
1916.    Rehearing  denied  July  6,  1916. 

Statement  of  the  Case. 

Action  by  Louis  Weinberger,  plaintiflF,  against  Mar- 
shall Field  &  Company,  defendant,  to  recover  damages 
for  personal  injuries  as  a  result  of  being  struck  by  the 
left  rear  wheel  of  defendant's  wagon.  From  a  judg- 
ment for  plaintiff,  defendant  appeals. 

While  plaintiff  was  standing  at  the  step  of  a  Clark 
street;  southbound,  pay-as-you-enter  car,  at  the  south- 
west corner  of  Clark  and  Washington  streets,  which 
was  then  the  terminal  of  the  line,  waiting  for  the  con- 
ductor  to  let  him  aboard,  the  left  rear  wheel  of  a  one- 
horse  wagon  belonging  to  defendant  ran  over  his  heel. 
Plaintiff,  at  the  time  of  the  accident,  was  facing  and 
about  to  board  the  car  in  question. 

Frank  P.  Lefpingwbll  and  Bobebt  J.  Folonib,  for 
appellant. 

McEwEN,  Weissenbach  &  Shbimski,  for  appellee. 

Mr.  Justice  Goodwin  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Deelsion. 

1.  Roads  and  bbidges,  §  239* — when  evidence  sufficient  to  sustain, 
finding  tliat  driver  of  toagon  guilty  of  negligence  in  injuring  pros- 

•See  lUlnoIfl  Not««  Digest,  Vols.  XI  to  XV,  and  Cnmalatlve  Quarterly, 
topic  and  lectlon  namber. 
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pective  street  car  passenger.  In  an  action  for  damages  for  personal 
Injuries  alleged  to  be  due  to  defendant  running  over  the  heel  of 
plaintiff  with  the  left  rear  wheel  of  its  wagon  while  plaintiff  was 
facing  and  about  to  enter  a  pay-as-you-enter  street  car  at  a  street 
intersection,  where  it  appeared  that  there  was  nothing  to  prevent 
the  driver  of  defendant's  wagon  from  seeing  plaintiff  in  time  to 
avoid  striking  him,  evidence  held  sufficient  to  sustain  a  finding  that 
defendant  was  guilty  of  negligence. 

2.  Roads  and  bbidoes,  §  239* — when  evidence  sufficient  to  sustain 
finding  that  prospective  street  car  passenger  struck  hy  wagon  not 
guilty  of  contributory  negligence.  In  an  action  for  damages  for  per- 
sonal injuries  alleged  to  be  due  to  defendant  running  over  the  heel 
of  plaintiff  with  the  left  rear  wheel  of  its  wagon  while  plaintiff  was 
facing  and  about  to  enter  a  pay-as-you-enter  street  car  at  a  street 
intersection,  evidence  held  sufficient  to  sustain  a  finding  that  plain- 
tiff was^not  guilty  of  contributory  negligence. 


AL  Y.  Booth,  trading  as  Al.  Y.  Booth  &  Company,  Ap- 
pellee, ¥•  B.  W.  Hartwig,  Appellant. 

Oen.  No.  33,413.    (Not  to  be  reported  In  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Charles 
M.  Walkes,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  March  term,  1916.  Appeal  dismissed.  Opinion  filed 
June  19,  1916. 

Statement  of  the  Case. 

Action  by  Al.  V.  Booth,  trading  as  Al.  V.  Booth  & 
Company,  plaintiff,  against  R.  W.  Hartwig,  defendant. 
After  a  judgment  for  plaintiff  and  appeal  by  defend- 
ant, plaintiff  filed  a  motion  to  dismiss  the  appeal  bond. 

Chakles  J.  Trainoe  and  E.  H.  Morris,  for  appellant. 

George  D.  Smith,  for  appellee. 


•See  Ullnols  Notes  Dtsest,  Vols.  XI  to  XV,  and  CumaUUve  Qaarterly. 
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Walker  v.  Chicago,  Bl  A  N.  R.  Co.  et  aL,  199  111.  App.  610. 

Mb.  Justice  Goodwin  delivered  the  opinion  of  the 
court. 

Abstraet  of  the  Deelslon. 

Appeal  and  erbob,  (  671* — when  court  Joses  jurisdiction  to  ex- 
tend time  to  file  appeal  bond.  When  the  time  for  filing  an  appeal 
bond  has  expired  without  any  extension  of  time  daring  the  term,  or 
within  the  time  originally  allowed,  the  trial  conrt  loses  jurisdiction 
to  extend  the  time. 


Henry  H.  Walker,  Appellee,  y.  Ghieago,  Madison  A 
Northern  Railroad  Company,  Channeey  J.  Jones 
and  John  Boomer,  Executors  and  Trustees  under 
the  Last  Will  and  Testament  of  Nelson  A.  Steele^ 
Deceased,  Appellants. 

Oen.  No.  20,926. 

1.  MoBTGAOES,  S  497* — when  presumed  that  purchasers  of  prop- 
erty  received  benefit  of  amxmnt  of  note  secured  by  trust  deed  being 
foreclosed.  Where  a  surety  on  a  note  secured  by  a  trust  deed  pur- 
chased such  note  and  trust  deed  and  obtained  an  assignment  of 
the  right  to  maintain  pending  foreclosure  proceedlngSp  held,  on  a 
supplemental  bill  to  foreclose  the  trust  deed,  that  as  defendants, 
who  had  obtained  their  titles  to  the  premises  through  various 
sheriff's  deeds,  bankruptcy  proceedings  and  tax  titles,  had  obtained 
these  titles  long  after  the  trust  deed  was  placed  of  record  it  must 
be  presumed  that  they,  in  every  instance,  except  as  to  the  tax 
deeds,  got  the  benefit  of  the  amount  of  the  note. 

2.  Pbincipal  and  suRimr,  f  83* — what  is  extent  of  liability  of 
purchasers  of  property  to  surety  purchasing  note  and  trust  deed. 
Where  property  is  purchased  with  knowledge  that  a  note  secured 
by  trust  deed,  from  personal  liability  on  which  the  inrlncipal  and 
surety  have  been  discharged  in  bankruptcy,  still  remains  unsatis- 
fied in  part,  such  purchasers  are  liable  for  the  balance  due  under 
the  note  and  trust  deed,  to  the  surety  who  purchases  the  note  and 
trust  deed  from  the  owners  and  secures  an  assignment  authorizing 
the  carrying  on  of  pending  foreclosure  proceedings,  although  the 
surety  had  already  received  more  than  he  paid  for  the  note. 


•See  lUlnols  Notes  Dlsest.  VoU.  XI  to  XV,  and  CnmnUttlve  Quartwlj, 
topic  and  leetion  number. 


Chicago — Fibst  Distmct — June,  1916.  611 


Walker  v.  Chicago.  M.  &  N.  R,  Co.  et  aL,  199  111.  App.  610. 


3.  Equity,  f  262* — when  dittinction  between  supplemental  hill 
and  original  IHll  in  nature  of  supplemental  bill  disregarded.  The 
distinction  between  supplemental  bills  and  original  bills  in  the  na- 
ture of  supplemental  bills  is  purely  technical  and  maj  be  disre- 
garded. 

4.  Limitation  of  actions,  |  56* — when  filing  of  supplemental 
biU  in  action  to  foreclose  trust  deed  not  commencement  of  new  suit. 
Where  a  suit  to  foreclose  a  trust  deed  is  pending  and  the  surety  on 
the  note  purchases  the  note  and  trust  deed  and  obtains  an  assign- 
ment of  the  right  to  maintain  foreclosure  proceedings,  the  llling  by 
the  surety  of  a  supplemental  bill  does  not  constitute  the  com- 
mencement of  a  new  suit  where  no  new  parties  or  new  interests 
are  brought  into  the  suit,  which  is  barred  by  the  statute  of  lim- 
itations. 

6.  MoBTBAiiEB,  (  400* — when  surety  purchasing  note  and  trust 
deed  not  precluded  from  asserting  claim  to  portion  of  premises.  A 
surety  on  a  note  secured  by  a  trust  deed  who  purchases  the  note 
and  trust  deed  and  procures  an  assignment  of  the  right  to  maintain 
foreclosure  proceedings  is  not  precluded  from  claiming  any  interest 
in  a  certain  portion  of  the  property  upon  filing  a  supplemental  bill 
for  foreclosure  of  the  trust  deed  because  of  the  fact  that  prior  to 
such  purchase  and  assignment  he  failed  to  assert  his  claim  thereto 
in  a  proceeding  to  foreclose  a  mortgage  given  to  another  person, 
where  the  mortgage  which  he  purchased  was  a  prior  Hen  and  the 
owners  thereof  were  not  made  parties,  and  the  surety  was  made 
party  only  for  the  reason  that  he  had  made  another  mortgage  which 
the  bill  sought  to  set  aside,  and  the  surety  was  defaulted  four  years 
before  he  purchased  the  note  and  trust  deed. 

6.  MoBTOAOES,  §  400* — when  surety  purchasing  note  and  trust 
deed  not  estopped  to  assert  claim  by  failure  to  appear  in  burnt 
record  proceeding.  A  surety  on  a  note  secured  by  a  trust  deed  who 
purchases  the  note  and  trust  deed  and  procures  an  assignment  of 
the  right  of  foreclosure  is  not  precluded  from  claiming  any  interest 
in  a  portion  of  the  premises,  upon  filing  a  supplemental  bill  for 
foreclosure  of  the  trust  deed,  by  reason  of  his  failure  in  a  so-called 
burnt  record  proceeding  as  complaljiant  to  present  the  claim  sought 
to  be  enforced  In  the  foreclosure  proceedings,  where  the  bill  in  the 
burnt  record  proceedings  expressly  alleged  that  the  trust  deed 
was  a  prior  lien  to  the  rights  involved  in  that  case,  and  this  was 
admitted  by  demurrer. 

7.  BQuriT,  (  431* — when  findings  of  master  conclusive.  The  find- 
ings of  a  master  are  conclusive  where  no  objections  or  exceptions 
are  filed  to  such  findings. 

8.  Appeal  and  ebrob,  (  395* — when  objections  to  findings  of  inas- 
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ter  cannot  he  raised.  Objections  to  the  findings  of  a  master  can- 
not be  raised  for  the  first  time  on  appeal. 

9.  MoBTOAGES — when  validity  of  adverse  claim  of  title  may  not  he 
determined  in  suit  to  foreclose.  The  validity  of  an  adverse  claim 
of  title  which  is  paramount  to  that  of  the  holder  of  a  trust  deed 
cannot  be  considered  and  determined  in  a  suit  to  foreclose  the  trust 
deed. 

Goodwin,  J.,  dissenting. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Jesse  A« 
Baldwin,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914.  Affirmed.  Opinion  filed  June  19,  1916. 
Rehearing  denied  July  14,  1916. 

Calhoun,  Lyford  &  Sheean  and  John  G.  Dbbnnan, 
for  appellant  Chicago,  M.  &  N.  R.  Co. 

John  J.  Herrick,  William  J.  Herrick  and  Herbert 
Pope,  for  appellants  Chauneey  J.  Jones  et  al. 

Wilson,  Moore  &  MoIlvaine,  for  appellee;  N.  Gr. 
Moore,  of  counsel. 

Mr.  Justice  O'Connor  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  from  a  decree  of  the  Circuit  Court 
of  Cook  county,  decreeing  the  foreclosure  of  a  trust 
deed.  The  facts  are  these:  On  February  19,  1870, 
Samuel  J.  Walker,  now  deceased,  and  Henry  H.  Walker 
(appellee)  executed  and  delivered  to  one  Albert  Price 
their  promissory  note  for  $40,000,  payable  on  or  before 
three  years  after  date,  with  interest  at  eight  per  cent, 
per  annum  until  maturity,  and  thereafter  at  ten  per 
cent,  per  annum  and  to  secure  the  payment  of  the  same 
executed  a  trust  deed  conveying  the  property  involved 
in  these  proceedings.  The  trust  deed  was  filed  for  rec- 
ord in  the  recorder's  oflSce  of  Cook  county  April  17, 
1871.  As  to  the  entire  transaction,  it  is  conceded  that 
Samuel  J.  Walker  was  the  principal  and  Henry  H. 
Walker  the  surety. 

*See  nilnols  Notes  Digest,  Vols.  XI  to  XV,  and  CmnuUitlFe  Qaarterlx,  lame 
topic  and  section  number. 
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On  or  about  May  20,  1871,  a  payment  of  $18,000  was 
made  upon  the  note  and  a  part  of  the  premises  released 
from  the  lien  of  the  trust  deed.  Subsequently,  October 
13,  1874,  Albert  Price  died  testate,  and  Andrew  B. 
Price  became  the  duly  qualified  executor  of  his  estate. 
There  being  a  balance  of  $22,000  due  and  unpaid,  the 
executor  filed  a  bill  to  foreclose  the  trust  deed  April 
9,  1878.  In  1879,  Samuel  J.  Walker  and  Henry  H. 
Walker  were  both  discharged  in  bankruptcy  by  order 
of  the  United  States  District  Court,  Northern  District 
of  Illinois,  Northern  Division.  The  balance  remaining 
due  and  unpaid  on  said  note  was  scheduled  by  each  of 
the  Walkers  as  a  liability.  Afterwards,  August  12, 
1887,  Henry  H.  Walker  accquired  the  note  and  trust 
deed  from  the  executor  and  heirs  at  law  of  Albert 
Price,  deceased,  paying  therefor,  in  property  and 
money,  $27,050,  and  took  an  assignment  of  the  same  in 
the  name  of  Granville  W.  Browning  who  was  author- 
ized by  the  assignment  to  carry  on  the  pending  fore- 
closure suit.  The  assignment  to  Browning  was  merely 
for  the  purpose  of  convenience,  he  at  the  time  being 
attorney  for  Henry  H.  Walker.  In  1903,  Henry  H. 
Walker  filed  a  supplemental  bill  in  the  foreclosure 
suit,  setting  up  his  ownership  of  the  note  and  trust 
deed. 

The  cause  was  referred  to  a  master,  who  found,  inter 
(Uia,  that  by  the  terms  of  the  note  there  was,  on  Janu- 
ary 10,  1913,  a  balance  due  of  $42,747.54 ;  that  Henry 
H.  Walker  purchased  the  note ;  that  as  he  was  surety 
on  the  same  his  sole  right  was  to  be  indemnified  for 
the  amount  he  had  paid  for  the  note ;  that  he  had  al- 
ready received  more  than  this  amount,  and  was  not 
therefore  entitled  to  a  foreclosure  of  the  trust  deed, 
and  recommended  a  dismissal  of  the  suit.  Exceptions 
to  the  master's  report  were  sustained  by  the  chancellor, 
and  a  decree  of  foreclosure  entered  for  the  full  amount 
due  on  the  note  in  accordance  with  the  prayer  of  the 
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supplemental  bill.  This  appeal  is  prosecuted  to  reverse 
the  decree. 

Appellants  first  contend  that  appellee,  Henry  H. 
Walker,  being  one  of  the  makers  of  the  note,  to  secure 
which  the  trust  deed  sought  to  be  foreclosed  was  given, 
even  though  he  signed  as  surety,  is  not  entitled  to  a 
decree  of  foreclosure,  for  the  reason  that  he  has  al- 
ready received  more  than  he  paid  for  the  note;  and 
that  this  is  true  whether  Walker,  when  he  acquired  the 
note,  intended  to  pay  or  purchase  it;  that  when  he 
obtained  the  note  and  trust  deed  they  were  extin- 
guished as  a  matter  of  law,  and  that  his  only  right  was 
a  claim  for  indemnity,  which  he  could  enforce  in  an 
action  at  law  against  Samuel  J.  Walker,  if  living,  or 
by  being  subrogated  to  the  rights  of  the  mortgagee  in 
the  security  to  the  extent  of  enforcing  the  mortgage 
to  recover  the  amount  paid  by  him  for  the  note,  with 
legal  interest  thereon.  In  support  of  this  contention, 
appellants  cite,  among  others,  the  cases  of  GUlett  v. 
Sweat,  6  HI.  475;  New  Bedford  Inst,  for  Savings  v. 
Hathaway,  134  Mass.  69 ;  Coggeslioll  v.  Buggies,  62  III. 
401 ;  Beed  v.  N orris,  2  M.  &  C.  362 ;  Fitch  v.  Hammer, 
17  Colo.  591 ;  Swem  v.  Newell,  19  Colo.  397 ;  Frevert  v. 
Henry,  14  Nev.  191;  Burrus  v.  Cook,  215  Mo.  496; 
Waldrip  v.  Black,  74  Cal.  409 ;  Snell  v.  Davis,  149  111. 
App.  391 ;  Curley  v.  Ford,  168  111.  App.  525. 

In  GUlett  V.  Sweat,  supra,  it  was  held  that  payment 
of  a  note  by  one  of  the  joint  makers  extinguished  it, 
and  therefore  the  joint  maker  who  paid  it  could  not 
maintain  an  action  thereon  in  the  name  of  the  payee 
for  his  use  against  the  comaker. 

In  Beed  v.  Norris,  supra,  it  was  held  that  where  a 
surety  compounds  a  debt  for  which  his  principal  and 
himself  had  become  jointly  liable  and  takes  an  assign- 
ment of  the  d^bt  to  a  trustee  for  himself,  he  can  only 
claim  as  against  his  principal  the  amount  which  he  ac- 
tually paid. 
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In  Coggeshall  v.  Ruggles,  supra,  Buggies,  as  princi- 
pal and  Coggeshall  as  surety,  executed  a  promissory 
note.  Default  in  payment  having  been  made,  judgment 
was  entered  against  both.  Afterwards  Coggeshall 
paid  the  judgment  and  arranged  that  the  judgment 
should  not  be  satisfied,  as  Coggeshall  desired  that 
Buggies'  land  be  sold  to  satisfy  the  judgment.  The 
land  was  sold  under  execution,  and  the  title  bought 
by  Coggeshall  in  a  roundabout  way.  Buggies  filed 
his  bill  to  set  aside  the  sale.  It  was  decreed  that  the 
sale  be  set  aside  upon  condition  that  Buggies  reimburse 
Coggeshall  for  the  amQunt  the  latter  Kad  paid  in  satis- 
fying the  judgment. 

Fitch  V.  Hammer,  supra,  was  an  action  at  law 
brought  against  the  principal  by.  sureties  who  had  paid 
a  note  and  had  taken  an  assignment  of  it  to  themselves. 
The  defense  was  that  the  note  was  extinguished.  The 
court  held  that  the  plaintiffs  could  not  recover  in  an 
action  on  the  note,  but  could  maintain  an  action  for 
reimbursement.  To  the  same  effect  are  Swem  v.  Newell, 
supra,  and  Frevert  v.  Henry,  supra. 

In  New  Bedford  Inst,  for  Savings  v.  Hathaway, 
supra,  one  of  two  sureties  was  dead  and  the  principal 
was  insolvent.  The  holder  of  the  note,  by  arrange- 
ments with  the  living  surety,  proved  the  note  against 
the  estate  of  the  deceased  surety  and  then  assigned  the 
note  and  claim  to  the  living  surety  who  paid  the  full 
amount  to  the  creditor.  It  was  held  that  the  note  was 
paid  and  that  the  living  surety  was  entitled  to  recover 
against  the  estate  of  his  cosurety  one-half  of  the 
amount  paid.     The  court  there  say  (p.  71) : 

'*  Payment  by  one  of  several  joint  debtors,  although 
it  be  made  by  him  in  the  form  of  a  purchase,  and  be 
accompanied  by  an  assignment  of  the  debt,  is  still  a 
discharge  of  the  debt.  *  •  *  Where  the  payment 
thus  made  is  by  a  surety,  as  he  is  entitled  in  equity  to 
be  subrogated  to  the  right  which  the  creditor  may  have 
in  the  securities  which  have  been  given  him  by  the 
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principal  debtor,  so  that  he  may  enforce  them  for  his 
own  benefit,  the  debt  is  there  treated  as  still  existing, 
so  far  as  it  may  be  required  for  that  purpose." 

In  Burrus  v.  Cook,  supra,  a  note  was  executed  by  a 
principal  and  two  sureties.  Judgment  was  recovered 
against  all.  One  of  the  sureties  paid  the  judgment  and 
took  an  assignment  of  it.  Subsequently  he  brought 
suit  in  equity  against  his  cosurety  to  enforce  contribu- 
tion. The  court  there  held  that  the  cosurety's  right  of 
contribution  was  based  on  *  *  an  implied  promise  which 
the  law  raises  up  from  principles  of  natural  justice 
and  right,"  and  that  this  right  arose  upon  payment 
of  the  judgment  and  was  barred  in  five  years. 

In  Waldrip  v.  Black,  supra,  Waldrip  signed  a  note  as 
surety,  and  at  the  time  the  other  two  makers  of  the 
note  gave  him  a  mortgage  to  secure  him  in  the  reim- 
bursement of  any  payment  he  might  be  compelled  to 
make.  Waldrip  paid  the  note  and  brought  suit  to  fore- 
close the  mortgage.  It  was  held  that  he  could  recover 
the  amount  paid  with  legal  interest,  which  was  less 
than  the  rate  provided  in  the  mortgage. 

In  Snell  v.  Davis,  supra,  it  was  held  that  the  assign- 
ment of  a  note  to  one  of  several  joint  makers  operates 
to  extinguish  it. 

In  Curley  v.  Ford,  supra,  a  note  and  trust  deed  se- 
curing the  same  were  given  by  Ella  R.  Ford  on  five 
lots.  She  held  the  title  to  the  lots  for  the  benefit  of 
herself  and  one  Kause.  Two  of  the  lots  were  after- 
wards set  apart  to  Kause  in  partition.  She  paid  the 
indebtedness  and  took  an  assignment  of  the  mortgage 
to  herself  and  attempted  to  foreclose  it  for  a  pro  rata 
share  against  the  lots  belonging  to  Kause.  A  decree 
of  foreclosure  was  entered.  This  court  reversed  the  de- 
cree, one  of  the  grounds  being  that  there  was  no  allega- 
tion in  the  bill  that  Kause  had  received  any  of  the  loan, 
and  that  he  was  not  obligated  to  pay  any  part  of  it.  It 
was  also  held  that  as  Mrs.  Ford,  one  of  the  makers  of 
the  note,  paid  the  same  in  full,  this  extinguished  the 
debt. 
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Appellee's  position  is  that  he  is  not  claiming  owner- 
ship of  the  note  and  trust  deed  in  the  capacity  of 
surety.  His  position  is,  as  stated  by  his  counsel:  **He 
is  not,  nor  has  he  ever  claimed  a  right  'to  recover  in 
that  capacity.  He  claims  to  be  the  sole  owner  of  the 
note  and  mortgage  in  suit,  and  is  suing  to  foreclose. 
He  did  not  buy  the  note  as  surety,  but  on  his  own  be- 
half, and  has  never  made  any  different  claim ;  nor  was 
he  then  surety.  His  averment  that,  at  the  origin  of 
the  debt,  he  was  surety  for  Samuel  J.  Walker  is  made 
only  to  show  that  he  was  never  the  real  debtor,  though 
by  the  note  he  appeared  to  be ; ' '  that  even  if  the  rela- 
tion of  suretyship  existed  at  the  time  he  bought  the  note 
and  mortgage,  and  if  he  was  fiduciary,  yet  he  may  law- 
fully buy  the  secured  note  as  any  stranger  might  and 
collect  it  for  himself;  and  that  where  a  person  buys 
commercial  paper  on  which  he  is  a  surety,  no  one  can 
object  that  the  surety  paid  less  than  the  face  value 
thereof  except  the  principal. 

In  Flagg  v.  Celtmacher,  98  111.  293,  the  owner  of  real 
estate,  after  executing  a  trust  deed  thereon  to  secure 
a  loan,  conveyed  the  premises  to  another  subject  to  the 
incumbrance,  which  the  purchaser  assumed  and  agreed 
to  pay.  It  was  held  that  the  grantee  became  the  princi- 
pal debtor  and  the  maker  of  the  trust  deed  and  note 
the  surety,  and  as  such  the  surety  had  the  right  to 
buy  the  note  and  mortgage,  have  the  property  sold  by 
the  trustee  under  the  power  contained  in  the  trust  deed 
and  become  the  purchaser  of  the  same  at  such  sale. 
The  court  in  passing  on  the  validity  of  this  sale  say 
(p.  298) : 

''The  only  other  question  pressed  on  our  attention 
is  this:  was  the  trust  deed  when  Toms  (trustee)  sold 
and  appellee  purchased,  a  subsisting  lien  on  the  prem- 
ises, or  was  the  debt  to  secure  which  it  was  given,  paid 
and  the  lien  discharged  and  the  power  of  the  trustee  to 
sell  extinguished  f  If  the  debt  was,  in  its  full  sense, 
paid,  then  the  power  of  the  trustee  was  at  an  end. 
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'*But  it  is  contended  that  the  debt  was  not  so  paid 
as  to  extinguish  the  lien  for  the  money.  Hohnes 
(payee)  was  paid,  it  is  true,  but  did  that  release  the 
landT    *    •    • 

**  Appellee  was  under  no  legal  or  moral  obligation 
to  protect  the  rights  of  appellant.  Their  relations 
were  such  that  he  could  deal  with  the  property  as  any 
other  stranger.  •  *  *  She  recognized  the  lien  and 
agreed  to  pay  it  or  the  land  might  be  sold  to  satisfy  it, 
and  failing  to  pay,  upon  what  grounds  can  she  insist 
that  appellee  shall  pay,  or  when  he  pays,  the  lien  shall 
not  inure  to  his  benefit,  or  that  he  shall  not  purchase 
precisely  as  might  a  stranger  to  the  transaction?  •  •  * 
Appellee  became  virtually  a  surety  for  its  payment  to 
the  creditor.  And  as  such  he  had  the  right  to  pay  if  he 
chose,  without  canceling  the  debt  as  to  them.  He  could 
therefore  become  the  purchaser  at  the  trustee  *s  sale.  * ' 

In  that  case  it  was  held  that  a  surety  might  purchase 
a  note  and  trust  deed,  have  the  property  sold  by  the 
trustee  under  the  power  contained  in  the  trust  deed 
and  become  the  purchaser  at  such  sale,  and  the  lien  of 
the  trust  deed  was  not  affected  by  the  fact  that  the 
surety  purchased  it  and  the  note. 

In  Allen  v.  Powell,  108  111.  584,  a  corporation  ap- 
pealed from  a  decree  foreclosing  a  mortgage  given  by 
it,  and  the  decree  on  appeal  was  affirmed,  whereby 
the  surety  on  the  appeal  bond  became  liable  to  pay  the 
amount  of  the  decree.  It  was  held  that  the  surety  had 
the  right  to  purchase  the  decree  and  hold  the  same  for 
his  indemnity ;  that  the  decree  was  not  discharged,  but 
according  to  the  intention  of  the  parties  will  be  kept 
alive  for  the  surety's  protection;  that  the  law  did  not 
forbid  such  purchase. 

In  Katz  V.  Moessinger,  110  HI.  372,  it  was  held  that 
a  surety  on  notes,  upon  which  judgment  had  been  en- 
tered, might  pay  the  judgment,  and  keep  it  alive  for 
his  own  benefit,  or  regard  it  as  paid  and  discharged 
as  might  best  subserve  his  interests. 

In  Thomas  v.  Home  Building  Ass'n,  243  111.  550,  the 
court  say  (p.  559) : 
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**The  assignment  of  a  judgment  will  not  satisfy  or 
extinguish  it  where  the  assignee,  although  liable  for 
the  debt  evidenced  by  it,  is  not  a  party  to  the  judgment, 
or  occupies  the  position  of  a  surety  only.  (23  Gyc. 
1475)." 

In  Rowland  v.  White,  48  HI.  App.  236,  the  court  say 
(p.  242) : 

*'It  is  urged  that  the  appellee  (surety)  has  no  cause 
of  action  as  holder  of  the  notes  because  the  notes  were 
extinguished  by  the  payment  of  them  by  her.  The 
proof,  we  think,  is  that  the  appellee  did  not  pay  the 
notes  but  purchased  them,  and  also  the  lease,  as  an  in- 
demnity against  loss.  *  *  *  This  she  might  lawfully 
do,  and  keep  them  alive  and  not  discharged  as  by  pay- 
ment, though  she,  as  surety,  was  one  of  the  payers  of 
the  notes. ' ' 

See  also,  Anglo-American  Land  Mortgage  d  Agency 
Co.  V.  Bush,  84  Iowa  272;  Fowler  v.  Strickland,  107 
Mass.  552;  Hickman  v.  McCurdy,  7  J.  J.  Marsh.  (Ky.) 
555;  Blow  v.  Maynard,  2  Leigh  (Va.)  31. 

From  an  examination  of  the  foregoing  and  other  au- 
thorities, it  appears  that  in  some  cases  it  is  held  that 
where  a  surety  acquires  the  note,  either  by  way  of  pur- 
chase or  assignment,  the  note  is  extinguished  and  no 
action  can  be  maintained  thereon  by  the  surety,  but  that 
he  is  entitled  to  receive  only  the  amount  he  paid  with 
interest,  and  can  maintain  an  action  at  law  on  the  im- 
plied contract  for  indemnity ;  or  he  can  enforce  any  se- 
curity in  a  suit  in  equity  for  his  indemnity.  In  other 
cases,  however,  it  is  held  that  the  surety  may  purchase 
the  note  and  enforce  it  the  same  as  a  stranger  might  do. 

In  the  case  at  bar  the  original  bill  to  foreclose  the 
trust  deed  in  question  was  filed  April  9, 1878.  Shortly 
thereafter,  Samuel  J.  Walker  and  Henry  H.  Walker, 
the  principal  and  surety  on  the  note,  were  both  dis- 
charged in  bankruptcy  from  this  very  obligation.  In 
August,  1887,  Henry  H.  Walker  purchased  the  note 
and  trust  deed  for  a  consideration  satisfactorv  to  the 
owners  thereof.     The  title  was  taken  in  the  name  of 
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Granville  W.  Browning.  About  four  years  prior  to 
this  transaction,  Samuel  J.  Walker  died,  his  death  was 
suggested  and  his  representative  substituted  in  his 
stead.  The  appellants  acquired  their  title  to  the  prem- 
ises through  various  sheriff's  deeds,  bankruptcy  pro- 
ceedings and  tax  titles,  etc.,  except  as  to  a  small  tract 
of  the  land  claimed  by  the  appellant  railroad  company, 
which  was  acquired  from  the  owner  of  the  property. 
These  titles  were  obtained  long  after  the  trust  deed 
was  placed  of  record  and  long  after  the  institution  of 
the  foreclosure  proceedings,  so  that  appellants  in  every 
instance,  except  as  to  the  tax  deeds,  presumably  got 
the  benefit  of  the  amount  of  the  note.  Van  Sant  v. 
Rose,  260  111.  401.  There  is  no  dispute  that  the  indebt- 
edness has  never  been  paid,  but  it  is  admitted  that 
there  is  still  due  and  unpaid  the  sum  of  $44,816.64. 
The  property  which  appellants  now  hold  was  known  to 
be  subject  to  this  incumbrance  when  purchased  by 
them.  It  would  be  inequitable,  therefore,  to  permit  ap- 
pellants to  hold  the  property  without  paying  the  bal- 
ance due  under  the  trust  deed.  Van  Sant  v.  Rose, 
supra;  Flagg  v.  Geltmacher,  supra. 

Appellants  next  contend  that  the  cause  of  action  is 
barred  by  the  statute  of  limitations  for  two  reasons : 
(1)  That  as  appellee  was  a  party  to  the  note,  after 
acquiring  it,  he  could  enforce  the  mortgage  only  to  the 
extent  of  indemnifying  himself;  that  this  was  a  new 
cause  of  action  which  accrued  to  appellee  when  he  ob- 
tained the  note  and  was  barred  in  five  years;  (2)  that 
the  note,  by  its  terms,  became  due  in  February,  1873, 
and  the  right  to  foreclose  the  trust  deed  accrued  at 
that  date;  that  more  than  thirty  years  had  elapsed 
before  the  supplemental  bill  was  filed  in  1903 ;  that  ap- 
pellee could  only  enforce  his  rights  by  filing  an  original 
bill  in  the  nature  of  a  supplemental  bill,  which  is  equiv- 
alent to  the  commencement  of  a  new  suit,  and  that 
therefore  any  right  which  appellee  claims  to  have  was 
barred  long  before  1903. 
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What  we  have  said  in  holding  that  appellee  could 
enforce  the  mortgage  debt  against  appellants  for  the 
full  amount  disposes  of  appellants'  first  proposition. 
As  to  the  second  proposition,  we  are  of  the  opinion  that 
appellee  could  bring  his  rights  before  the  court  by  a 
supplemental  bill,  as  no  new  parties  or  new  interests 
were  brought  into  the  case.  The  distinction  between 
supplemental  bills  and  original  bills  in  the  nature  of 
supplemental  bills  is  purely  technical  and  is  frequently 
disregarded.  Story  on  Equity  Pleading ,  sec.  345;  16 
Cyc.  359.  Furthermore,  payments  were  made  on  the 
note  from  time  to  time,  the  last  one  having  been  made 
in  1907,  so  in  no  view  of  the  case  could  the  statute  of 
limitations  apply. 

Appellants  Chauncey  J.  Jones  and  John  Boomer,  as 
executors,  etc.,  next  contend  that  appellee  is  barred 
from  claiming  any  interest  in  eighteen  acres  of  the 
property  involved  in  this  proceeding,  for  the  reason 
that  he  failed  to  assert  his  claim  thereto  in  another 
proceeding  in  which  the  property  was  sold  under  a  de- 
cree of  foreclosure.  The  record  shows  that  Samuel  J. 
Walker  and  Joseph  E.  Young,  in  1872,  executed  a  trust 
deed  to  said  eighteen  acres  to  secure  an  indebtedness 
of  $200,000;  that  on  October  25,  1881,  Henry  Sampson 
and  others,  as  owners  of  the  indebtedness,  filed  a  bill 
to  foreclose  the  trust  deed  in  the  Federal  Court;  that 
appellee  was  made  a  defendant,  served  with  process 
and  defaulted  in  that  suit ;  that  a  decree  of  foreclosure 
was  entered  October  20, 1890,  finding  that  the  complain- 
ants had  a  first  lien  on  said  eighteen  acres  and  decreed 
that  the  property  be  sold;  that  appellee  became  the 
purchaser  at  such  sale  and  afterwards  assigned  the 
certificate  of  sale  to  said  Nelson  A.  Steele,  without  dis- 
closing to  said  Steele,  his  present  claim  as  owner  of  the 
Price  mortgage.  The  Price  mortgage  is  dated  1870, 
and  was  therefore,  as  a  matter  of  fact,  a  first  lien  on  the 
premises,  and  the  suit  to  foreclose  that  mortgage  had 
been  pending  four  years  when  Sampson  filed  his  bill 
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in  the  Federal  Court.  In  the  Sampson  suit  the  owners 
of  the  Price  mortgage  were  not  made  parties  defend- 
ant,  and  no  suggestion  was  made  in  that  case  that 
would  in  any  way  effect  the  validity  of  the  Price  mort- 
gage. It  appears  that  appellee  was  made  a  party  to 
the  Sampson  suit  for  the  reason  that  he  had  made  an- 
other mortgage  to  one  Prather,  which  the  bill  sought 
to  set  aside ;  that  he  was  defaulted  in  1883,  four  years 
before  he  acquired  the  Price  mortgage.  From  this  it 
clearly  appears  that  the  lien  of  the  Price  mortgage  was 
in  no  way  affected  in  the  Sampson  foreclosure  suit. 

Appellants  further  contend  that  appellee  is  barred 
from  all  relief  as  to  a  portion  of  the  premises  sought 
to  be  foreclosed  in  this  suit,  by  reason  of  a  decree  en- 
tered in  a  so-called  burnt  record  proceeding,  instituted 
by  appellee  in  1896,  in  which  appellants  were  parties 
defendant,  as  he  then  failed  to  present  the  claim  he 
seeks  to  enforce  in  this  suit.  Appellants  in  that  case 
filed  demurrers  to  the  bill  or  petition,  which  were  sus- 
tained on  the  ground  that  the  petitioner  or  complain- 
ant was  guilty  of  laches,  and  the  suit  dismissed.  In 
aflSrming  the  decree  of  dismissal  the  Supreme  Court 
held  that  the  suit  was  a  bill  to  redeem  from  a  sale  un- 
der a  mortgage  {Walker  v.  Warner,  179  111.  16).  The 
bill  in  that  case  expressly  alleged  that  the  Price  mort- 
gage was  prior  to  the  rights  involved  in  that  case, 
which  was  admitted  by  the  demurrers.  Appellee  was 
not  there  required  to  set  up  his  ownership  of  the  Price 
mortgage.    This  contention  is  without  merit. 

Appellants  Jones  and  Boomer,  as  executors,  etc, 
next  contend  that  the  decree  is  erroneous  in  that  cer- 
tain portions  of  the  mortgaged  premises  were  released 
from  the  lien  of  the  mortgage  without  any  proof  of 
payments;  that  other  property  not  released  was  not 
included  in  the  decree,  and  that  there  was  no  evidence 
or  finding  that  the  premises  included  in  the  decree 
were  charged  only  with  a  due  proportion  of  the  total 
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indebtednesSy  the  argument  beiiig  that  a  mortgagee  can- 
not release  a  portion  of  the  premises  without  releasing 
pro  tanto  the  remaining  portion  of  the  premises ;  that 
there  were  more  than  twenty  release  orders  entered  in 
the  case.  In  each  order  the  court  found  that  the  pro 
rata  share  of  the  mortgctge  indebtedness  as  to  certain 
portions  of  the  mortgaged  premises  was  paid  and  dis- 
charged,  and  it  was  ordered  that  the  bill  be  dismissed 
as  to  such  property  and  a  release  of  the  mortgage 
given.  Each  of  these  orders  appears  to  have  been 
entered  on  motion  of  the  complainant  without  notice. 
Appellee  testified  that  he  did  not  know  how  much  was 
paid  when  the  several  releases  were  given,  but  that 
the  amount  was  probably  shown  in  the  releases  and 
credited  on  the  note ;  that  he  did  not  keep  any  book  of 
account  or  memorandum  showing  the  amounts  re- 
ceived on  the  note.  The  master  found  that  certain  of 
the  mortgaged  premises  had  been  released  from  the 
mortgage,  and  that  if  the  appellee  could  recover,  the 
mortgage  was  a  lien  on  the  property  which  had  not 
been  released.  This  was  also  found  by  the  chancellor. 
No  objection  was  urged  to  the  master's  report  in  this 
respect,  nor  does  it  anywhere  appear  in  the  record 
that  the  point  was  made  that  the  property  ordered  sold 
by  the  decree  was  charged  with  more  than  its  due  pro- 
portion of  the  mortgage  indebtedness,  by  reason  of  the 
release  of  certain  of  the  premises ;  and,  indeed,  counsel 
for  appellant  concede  that  no  such  point  was  made. 
They  contend,  however,  that  it  was  not  necessary  for 
them  to  do  so,  but  that  it  must  affirmatively  appear  that 
the  property  decreed  to  be  sold  was  charged  only  with 
its  due  proportion  of  the  indebtedness.  In  this  con- 
tention we  cannot  concur.  The  findings  of  the  master 
are  conclusive  where  no  objections  are  filed  to  such 
findings.  Barney  v.  Board  Comr's  Lincoln  Park,  203 
HI.  397.  Objections  to  the  findings  of  a  master  cannot 
be  first  raised  on  appeal.    Gehrke  v.  Gehrke,  190  HI. 
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166,  They  are  a  prerequisite  to  review  findings  of 
fact.  Marble  v.  Thomas,  178  111.  540.  In  the  case  last 
cited,  the  court  quoted  from  the  case  of  Jewell  v.  Rock 
River  Paper  Co.,  101  111.  57,  as  announcing  the  true 
rule,  as  follows:  **It  is  well  settled  that  where  matters 
of  fact  are  referred  to  a  master  for  his  determination, 
it  is  the  duty  of  the  parties,  when  noticed,  as  was  done 
here,  to  appear  before  him  and  there  contest  the  mat- 
ter, and  if  his  findings  are  not,  in  their  judgment,  sup- 
ported by  the  evidence,  it  is  their  duty  to  interpose 
their  objections,  so  as  to  afford  the  master  an  oppor- 
tunity to  modify  his  report  if  it  should  happen  to  be 
wrong,  and  if  in  such  case,  after  hearing  the  objec- 
tions, the  master  declines  to  modify  or  change  his 
report,  it  is  the  duty  of  the  objecting  parties,  after  it 
has  been  filed  in  court,  to  appear  there  and  file  excep- 
tions to  it ;  and  when  this  course  has  not  been  pursued, 
and  no  sufficient  reason  is  assigned  for  not  doing  so, 
as  was  the  case  here,  the  report  of  the  master,  when 
approved  by  the  court,  will  be  deemed  in  this  court 
conclusive  upon  the  questions  covered  by  it.''  The 
contention  here  made,  not  having  been  called  to  the 
attention  of  the  master  and  chancellor,  is  not  properly 
before  us. 

What  we  have  said  is  likewise  applicable  to  appel- 
lants' contention  that  certain  of  the  premises  covered 
by  the  mortgage,  although  not  shown  to  have  been  re- 
leased from  the  lien  of  the  mortgage,  is  not  decreed 
to  be  sold. 

Appellants  further  object  that  the  court  erred  in  de- 
creeing the  sale  of  certain  property  which  the  evidence 
showed  some  of  the  appellants  had  a  prior  and  adverse 
title  to,  and  for  the  further  reason  that  the  decree 
adjudged  the  sale  of  the  property  therein  described, 
but  that  it  should  have  provided  for  the  sale  only 
of  the  right,  title  and  interest  acquired  by  appellee 
under  the  quitclaim  deed  from  Price  and  wife.    It  ap- 
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pears  from  the  evidence  and  the  court  found  that  the 
title  of  appellants  to  certain  parcels  of  the  premises 
covered  by  the  mortgage  is  adverse  and  prior  to  the 
rights  of  the  appellee  under  the  mortgage,  but  the 
court  expressly  found  that  the  validity  of  such  title, 
or  titles,  could  not  be  determined  in  this  proceeding; 
that  *'no  right,  title  or  interest  of  any  defendant  to 
any  part  of  said  premises  which  never  was  subject  to 
the  lien  of  the  said  mortgage,  or  which  by  any  lawful 
procedure  has  been  discharged  therefrom,  is  intended 
hereby  to  be  subjected  to  said  lien ;  the  court  expressly 
declining  to  examine  into  the  comparative  merits  of 
any  claim  of  title  to  said  premises  asserted  in  this 
cause."  The  adverse  claims  or  titles  could  not  be 
properly  dealt  with  in  this  proceeding.  Gage  v.  Perry, 
93  111.  176;  Bozarth  v.  Landers,  113  111.  181.  The  ob- 
jection that  the  decree  should  not  have  adjudged  the 
sale  of  the  property  in  any  event,  but  only  the  right, 
title  and  interest  that  appellee  acquired  under  the 
quitclaim  deed  of  1870,  is  extremely  technical  and  with- 
out merit.    The  decree  follows  the  mortgage. 

Finding  no  substantial  error  in  the  record,  the  de- 
cree of  the  Circuit  Court  will  be  affirmed. 

Affirmed. 

Mr.  Justice  Goodwin  dissenting. 

As  I  am  unable  to  concur  in  the  conclusions  reached 
by  the  majority  of  the  court,  it  seems  desirable  that  I 
should  set  out  the  reasons  which  have  compelled  me 
to  dissent. 

The  main  facts  necessary  to  an  understanding  of  the 
questions  involved  in  this  case,  briefly  stated,  are  as 
follows :  Appellee  and  his  brother,  Samuel  J.  Walker, 
executed  a  promissory  note  dated  February  19,  1870, 
for  $40,000,  payable  three  years  after  date  to  the  order 
of  Albert  Price,  with  interest  at  eight  per  cent,  per  an- 
num and  ten  per  cent,  after  due,  secured  by  a  trust 
deed  executed  by  the  parties  to  the  note ;  appellee  had 

Vol.  CXCIX  40 
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no  interest  in  the  mortgaged  property,  and  while  he 
was  a  joint  maker  of  the  note  and  his  name  was  signed 
above  that  of  his  comaker,  he,  in  fact,  signed  only  as 
surety.  Andrew  B.  Price,  executor  of  the  estate  of 
the  payee,  filed  a  bill  April  9,  1878,  to  foreclose  the 
mortgage  given  to  secure  the  note  in  question. 

The  principal  debtor,  Samuel  J.  Walker,  died  in 
1883,  and  some  time  prior  thereto  both  he  and  appellee 
had  l3een  discharged  in  bankruptcy.  The  executor  and 
heirs  of  the  payee  executed  a  certain  instrument  under 
seal,  dated  August  1,  1887,  reciting  that  in  considera- 
tion of  $4,000  and  some  real  estate  (which  was  not  de- 
scribed) they  sold,  assigned,  transferred  and  conveyed 
to  one  Granville  W.  Browning  all  their  right,  title  and 
interest  in  and  to  the  note  in  question,  and  in  the  trust 
deed  given  to  secure  the  same,  and  gave  him  full  power 
and  authority  in  his  or  their  names  to  collect  the 
money  due  and  carry  on  the  suit  pending.  From  that 
time  until  July  6, 1903,  Browning  repeatedly  appeared 
in  court  as  solicitor  for  the  original  complainant,  and 
secured  the  entry  of  numerous  orders  releasing  certain 
pieces  of  property  from  the  lien  of  the  mortgage;  he 
also  filed  a  supplemental  bill  in  the  name  of  the  original 
complainant  in  June,  1894.  April  3, 1903,  a  motion  to 
dismiss  was  made  on  the  part  of  certain  defendants, 
on  the  ground  that  the  evidence  taken  before  Master 
in  Chancery  Cooper  disclosed  that  the  note  in  question 
had  been  tamsferred  to  Browning  as  the  agent  of 
appellee.  By  leave  of  court,  appellee  filed  his  supple- 
mental bill  July  13, 1903,  against  numerous  defendants, 
including  the  appellants  in  this  cause,  in  which  he  re- 
hearsed the  various  steps  in  the  litigation,  alleged  that 
he  signed  the  note  and  trust  deed  as  surety  only,  and 
sought  to  enforce  the  lien  of  the  mortgage  for  the  bal- 
ance due  on  the  note,  on  the  ground  that  he  had  pur- 
chased it  through  Browning,  who  had  acted  as  his 
agent.    It  appears  from  the  master's  report  that  in 
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signing  the  note  he  did  act  as  surety,  and  that  Brown- 
ing had  acted  solely  as  his  agent  in  acquiring  the  note. 
It  further  appears  that  appellee,  at  the  time  he  filed 
his  bill,  had  already  received  payments  in  excess  of 
the  amount  paid  by  him  in  acquiring  or  discharging 
the  note  in  question.  The  chancellor,  however,  found 
that  there  was  still  due  on  the  note  on  January  10, 
1913,  the  sum  of  $42,747.54,  and  entered  a  decree  allow- 
ing appellee  to  foreclose  for  this  amount  and  interest 
thereafter. 

The  main  grounds  upon  which  appellants  seek  a 
reversal  of  this  decree  are,  first,  that  the  acts  by  which 
appellee  attempted  to  invest  himself  with  title  to  the 
note  constituted  a  payment  and  extinguishment  of  it, 
and  that  though  he  be  a  surety,  his  sole  right  in  equity 
is  to  be  subrogated  to  the  rights  of  the  payee  for  the 
purpose  of  indemnity  only;  and  second,  that  the  sup- 
plemental bill  filed  in  this  cause  in  1903  constituted  a 
supplemental  bill  in  the  nature  of  an  original  bill,  and 
as  it  was  not  filed  until  sixteen  years  after  appellee's 
rights,  if  any,  accrued,  he  was.  barred  by  his  laches. 

It  is  a  very  ancient  and,  I  believe,  indisputable  prin- 
ciple that  because  of  the  mutually  fiduciary  relations 
which  exist  between  principal  and  surety,  the  surety 
is  disabled  from  dealing  with  the  subject-matter  of  the 
obligation  in  such  a  way  as  to  gain  for  himself  a  profit. 
Upon  this  principle  both  the  civil  and  common  law 
are  agreed.  In  a  Louisiana  case  in  which  the  civil  law 
applicable  to  the  question  is  discussed,  a  distinguished 
authority  is  quoted  as  saying :  * '  Suretyship  is  entered 
upon  as  a  means  of  service;  not  as  an  instrument  of 
profit."  {Succession  of  Dinkgrave,  31  La.  Ann.  707.) 

In  Reed  v.  Norris,  2  Mylne  &  Craig,  362,  Lord  Cot- 
tenham,  then  Lord  Chancellor,  said  p.  374: 

**The  other  question  is,  how  far  the  representatives 
of  the  son,  the  surety,  having  come  to  an  arrangement 
with  Lord  Vernon's  executors,  by  which  the  bond  for 
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500  pounds  has  been  got  rid  of  and  discharged,  are  en- 
titled, as  against  the  father's  estate,  to  demand  more- 
than  they  have  actually  paid  to  Lord  Vernon's  execu- 
tors in  exoneration  of  the  liability  of  the  son's  estate 
upon  the  bond  for  500  pounds. 

**Now,  if  there  had  been  no  authority  upon  this  sub- 
ject, I  should  have  found  very  little  diflSculty  in  making 
a  precedent  for  deciding  that,  under  these  circum- 
stances, the  surety  is  not  entitled  to  demand  more  than 
he  has  actually  paid.  I  take  the  case  of  an  agent. 
Why  is  an  agent  precluded  from  taking  the  benefit  of 
purchasing  a  debt  which  his  principal  was  liable  to  dis- 
charge? Because  it  is  his  duty,  on  behalf  of  his  em- 
ployer, to  settle  the  debt  upon  the  best  terms  he  can 
obtain ;  and  if  he  is  employed  for  that  purpose,  and  is 
enabled  to  procure  a  settlement  of  the  debt  for  any- 
thing less  than  the  whole  amount,  it  would  be  a  viola- 
tion of  his  duty  to  his  employer,  or,  at  least,  would 
hold  out  a  temptation  to  violate  that  duty,  if  he  might 
take  an  assignment  of  the  debt,  and  so  make  himself 
a  creditor  of  his  employer  to  the  full  amount  of  the 
debt  which  he  was  employed  to  settle.  Does  not  the 
same  duty  devolve  on  a  surety?  He  enters  into  an 
obligation  and  becomes  subject  to  a  liability,  upon  a 
contract  of  indemnity.  The  contract  between  him  and 
his  principal  is,  that  the  principal  shall  indemnify  him 
from  whatever  loss  he  may  sustain  by  reason  of  in- 
curring an  obligation  together  with  the  principal.  It 
is  on  a  contract  for  indemnity  that  the  surety  becomes 
liable  for  the  debt.  It  is  by  virtue  of  that  situation, 
and,  because  he  is  under  an  obligation  as  between  him- 
self and  the  creditor  of  his  principal,  that  he  is  enabled 
to  make  the  arrangement  with  that  creditor.  It  is  his 
duty  to  make  the  best  terms  he  can  for  the  person  in 
whose  behalf  he  is  acting.  His  contract  with  the  prin- 
cipal is  indemnity.  Can  the  surety,  then,  settle  with 
the  obligee,  and  instead  of  treating  that  settlement  as 
payment  of  the  debt,  treat  it  as  an  assignment  of  the 
whole  debt  to  himself,  and  claim  the  benefit  of  it,  as 
such,  to  the  full  amount;  thus  relieving  himself  from 
the  situation  in  which  he  stands  with  his  principal,  and 
keeping  alive  the  whole  debt! 


Chicago — First  District — June,  1916.  629 


Walker  v.  Chicago.   M.  &  N.  R.  Co.  et  al.,  199  111.  App.  610. 

**As  I  have  said,  I  would  make  a  precedent  if  there 
were  none;  but  it  is  very  satisfactory  to  me  to  find 
that  the  question  came  before  Lord  Elden,  and  that  he 
decided  it  in  the  cases  which  have  been  cited,  viz.,  Ex 
Parte  RushforW  (10  Ves.  420),  ''and  Butcher  v. 
ChurchUV  (14  Ves.  567).  ''Lord  Eldon  did  not  de- 
cide those  cases  upon  particular  grounds  of  equity 
between  the  parties;  but  he  lays  it  down  as  what  he 
considers  to  be  the  rule  of  this  court,  that  where  a 
surety  gets  rid  of  and  discharges  an  obligation  at  a  less 
sum  than  its  full  amount,  he  cannot,  as  against  his 
principal,  make  himself  a  creditor  for  the  whole 
amount;  but  can  only  claim,  as  against  his  principal, 
what  he  has  actually  paid  in  discharge  of  the  common 
obligation. ' ' 

It  is  very  clear,  then,  from  the  authorities  in  this 
case,  that  if  the  land  mortgaged  were  still  held  by  the 
original  principal,  appellee  could  not  enforce  the 
mortgage  for  a  greater  sum  than  the  amount  he  had 
actually  paid.  He  would  be  entitled  to  be  subrogated 
to  the  rights  of  the  payee  for  the  purpose  of  indemnity 
and  nothing  else,  regardless  of  whether  the  trans- 
action by  which  he  acquired  the  note  took  the  form 
of  a  purchase  or  a  discharge.  The  principle  is  amply 
sustained  by  the  authorities,  and  is  accepted  as  un- 
questioned by  that  learned  author  and  jurist,  Joseph 
Story,  who  says,  in  his  work  on  Equity  Jurisprudence, 
section  316: 

"Upon  these  principles  if  an  agent  sells  to  his  prin- 
cipal his  own  property  as  the  property  of  another, 
without  disclosing  the  fact,  the  bargain,  at  the  election 
of  the  principal,  will  be  held  void.  So  if  an  agent 
employed  to  purchase  for  another  purchases  for  him- 
self, he  will  be  considered  as  the  trustee  of  his  em- 
ployer. Therefore  if  a  person  is  employed  as  an 
agent  to  purchase  up  a  debt  of  his  employer,  he  can- 
not purchase  the  debt  upon  his  own  account,  for  he  is 
bound  to  purchase  it  at  as  low  a  rate  as  he  can,  and  he 
would  otherwise  be  tempted  to  violate  his  duty.  The 
same  rule  applies  to  a  surety  who  purchases  up  the 
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debt  of  his  principal.  And  therefore  in  each  case 
if  a  purchase  is  made  of  the  debt,  the  agent  or  surety 
can  entitle  himself,  as  against  his  principal,  to  no  more 
than  he  has  actually^paid  for  the  debt.'' 

This  principle  wab  approved  and  applied  by  our 
Supreme  Court  in  Coggeshall  v.  Ruggles,  62  111.  401, 
where  it  held  that  the  surety  who  had,  by  an  as- 
signment to  another,  become  the  purchaser  of  his  prin- 
cipal 's  obligation,  was  only  entitled  to  indemnity.  The 
court  said  (p.  404) : 

**  Having  acquired,  by  his  arrangement  with  Bease- 
ly,  the  right  to  control  the  judgment,  he  must  be  re- 
garded in  a  court  of  equity  as  having  paid  it,  except 
so  far  as  it  would  be  just  to  allow  the  sheriff's  certifi- 
cate of  sale  to  be  treated  as  a  security.  The  principle 
is  the  same  as  when  a  surety  buys  the  debt  against  his 
principal  for  less  than  its  face.  He  can  enforce  pay- 
ment to  himself  of  whatever  he  has  actually  paid,  but 
only  of  that  amount.  Story's  Eq.  Jur.,  sec.  316;  Reed 
V.  N orris,  2  Mylne  &  Craig,  361." 

The  appellee  in  this  case,  however,  contends  that 
the  case  at  bar  is  distinguishable  for  the  reason  that 
the  relation  of  surety  and  principal  is  personal,  and 
does  not  extend  to  those  who  have  acquired  title  to  the 
mortgaged  property.  Clearly,  in  this  contention  coun- 
sel ignore  the  only  ground  upon  which  the  surety  is 
allowed  to  recover  at  all,  either  at  law  or  in  equity. 
The  debt  secured  by  the  mortgage  is  an  obligation  of 
which  the  appellee  is  a  joint  maker.  It  was,  of  course, 
impossible  for  him  to  acquire  it  without  extinguishing 
it.  But  the  law,  for  the  purpose  of  protecting  a  surety 
who,  in  order  to  protect  himself,  has  been  obliged  to 
discharge  the  original  obligation,  permits  the  surety 
to  stand  in  the  shoes  of  the  obligee ;  but  clearly,  under 
the  authorities,  it  permits  him  to  do  this  for  the  sole 
purpose  of  indemnity.  For  that  purpose,  and  for  that 
purpose  only,  the  obligation  is  kept  alive  in  equity. 
The  reason  that  the  surety  was  allowed  redress  at  all 
unquestionably  was  that  the  principal  was  bound,  in 
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conscience,  to  ^ake  good  the  loss  to  the  surety  result- 
ing from  his  own  failure  to  discharge  the  obligation. 
The  reason  tha|;  he  is  not  allowed  to  become  a  pur- 
chaser by  assignment  to  some  one  else,  and  enforce 
the  obligation  to  its  full  extent  at  law  or  in  equity,  is 
the  mutually  fiduciary  relation  which  exists  between 
principal  and  surety.  The  law  recognizes  that  the  af- 
fairs of  the  debtor  may  become  involved,  and  that  he 
has  the  right,  therefore,  to  extricate  himself  upon  the 
best  terms  obtainable.  A  surety,  by  reason  of  the  fact 
thai  he  is  a  surety,  is  brought  into  direct  conomiuni- 
cation  with  the  creditor  and  enabled  to  negotiate  a 
settlement.  The  relation  of  principal  and  surety  is 
manifestly  one  of  mutual  confidence,  and  it  would  be 
highly  inequitable,  therefore,  to  permit  the  surety  to 
take  advantage  of  the  situation  and  become  a  competi- 
tor with  his  principal,  and  forestall  him  in  the  purchase 
of  the  obligation.  But  his  principal  is  bound  in  good 
faith  to  indemnify  him,  and  iudemnity  is  well  said  to 
be  the  full  measure  of  the  principal's  Implied  contract. 
But  so  far  as  the  purchasers  of  the  mortgaged  prop- 
erty are  concerned,  there  is  no  direct  obligation  run- 
ning from  them  to  the  surety  who  has  purchased  the 
note.  A  mortgage  of  the  character  of  the  one  in  the 
case  at  bar  is  purely  a  collateral  undertaking,  depend- 
ent for  its  ezistenx3e  upon  the  continued  existence  of 
the  original  obligation.  By  the  mortgage  in  question, 
the  property  stood  charged  with  the  joint  debt  of  ap- 
pellee and  his  principal;  when  appellee  purchased  it 
he  discharged  it,  but  became  subrogated  to  the  rights 
of  the  payee  for  the  purpose  of  securing  indemnity.  | 

To  that  extent  his  principal  became  obligated  to  him,  j 

and  for  the  purpose  of  enforcing  that  obligation  equity  I 

kept  the  mortgage  alive  and  gave  him  the  right  to  re-  i 

sort  to  the  mortgaged  property.  In  other  words, 
equity,  for  the  purpose  of  indemnifying  a  surety,  per-  I 

mits  him  to  stand  in  the  shoes  of  the  creditor  for  the  i 

purpose  of  enforcing  the  obligation  which  his  principal 
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owes  him,  but  the  burden  with  which  the  mortgaged 
property  is  charged  is  the  obligation  of  the  principal 
debtor,  and  cannot  be  extended  beyond  that  obligation, 
which,  in  the  case  of  appellee,  is  to  indemnify  him  for 
the  amount  expended  in  acquiring  their  joint  obli- 
gation. 

The  appellee  further  contends  that  the  principles 
governing  surety  and  principal  do  not  apply  in  this 
case  because  the  principal  maker  died  several  years 
before  appellee  purchased  the  note,  and  they  both 
had,  prior  to  that  time,  been  freed  from  the  obligation 
of  this  debt  by  his  discharge  in  bankruptcy.  In  the 
first  place,  I  am  unable  to  see  how  the  death  of  the 
principal  could  in  any  way  affect  the  status  of  the  ap- 
pellee, for  certainly  all  the  obligations  which  he  owed 
the  principal  he  continued  to  owe  to  the  principaPs 
estate,  just  as  the  administrator  continued  to  be  obli- 
gated to  him  to  the  same  extent  to  which  the  principal 
had  been  in  his  lifetime.  (See  Reed  v.  N orris,  supra.) 
I  think,  moreover,  that  the  case  is  not  affected  by  the 
bankruptcy  of  the  principal  and  surety.  The  original 
obligation  of  the  principal  was  not  extinguished  by  his 
discharge  in  bankruptcy,  although  the  remedy  of  the 
creditor  might  be  confined  to  the  mortgaged  property. 
It  must  be  noted  also  that  the  discharge  in  bankruptcy 
did  not  extinguish  the  debt  of  either  appellee  or  his 
principal,  but,  at  most,  gave  them  a  means  of  defending 
against  the  enforcement  of  the  obligation  if  they  saw 
fit  to  use  it.  The  obligation  itself  remained,  and  with 
it  a  moral  duty  to  discharge  it.  Appellee's  discharge 
in  bankruptcy  was,  at  most,  a  shield  which  might  or 
might  not  be  successfully  interposed  to  protect  him 
against  a  pursuing  creditor.  In  Marshall  v.  Tracy,  74 
111.  379,  an  action  was  brought  upon  a  debt,  and  bank- 
ruptcy was  pleaded,  to  which  the  plaintiff  replied  a 
new  promise.  In  affirming  a  judgment  in  favor  of  the 
l)laintiff,  our  Supreme  Court  said  (p.  379) : 

'•One  question  raised  was,  whether  appellee  could 
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declare  on  the  original  cause  of  action,  or  whether  he 
was  bound  to  declare  specially  on  the  alleged  new 
promise.  Chitty,  in  his  work  on  Pleading,  states  the 
rule  to  be  *when  the  subsequent  promise  is  effectual, 
it  is  sufficient  to  declare  upon  the  original  considera- 
tion, unless  where  the  promise  is  conditional,  in  which 
case  it  seems  to  be  necessary  for  the  creditor  to  de- 
clare specially/ 

**The  authorities  are  not  all  harmonious  on  tliis 
question,  but  the  doctrine  best  sustained  by  authority 
is  that  the  original  cause  of  action  is  not  destroyed  by 
the  discharge  in  bankruptcy.  The  bar  which  the  dis- 
charge interposes  may  be  removed  by  an  unconditional 
new  promise,  and  the  debt  revived  upon  the  original 
consideration.  Shippey  v.  Henderson,  14  Johns.  178; 
Way  V.  Sperry,  6  Cush.  238;  1  Chitty 's  Pleading,  54." 

In  Bush  V.  Stanley,  122  111.  406,  the  Supreme  Court 
said  (p.  415) : 

^*We  said  in  Marshall  v.  Tracy,  74  111.  379:  ^The 
doctrine  best  sustained  by  authority  is,  that  the  orig- 
inal cause  of  action  is  not  destroyed  by  the  discharge 
in  bankruptcy.  The  bar  which  the  discharge  inter- 
poses may  be  removed  by  an  unconditional  new  prom- 
ise, and  debt  revived  upon  the  original  consideration.' 
And  this  was  re-afl5rmed  in  Classen  v.  Schoenemann, 
et  aL,  80  111.  304.  The  discharge  is  analogous,  in  effect, 
to  the  Statute  of  Limitations,  in  so  far  as  it  does  not 
annul  the  original  debt,  but  merely  suspends  the  right 
of  action  for  its  recovery.  (F.  avd  M.  v.  Flint,  17  Vt. 
508;  44  Am.  Dec.  351.)  It  follows,  necessarily,  that 
the  privilege  is  purely  personal  to  the  bankrupt,  and 
if  he  does  not  choose  to  avail  of  it,  no  one  else  can  do 
it  for  him." 

It  is  clear,  then,  that  the  relation  of  principal  and 
surety  did  not  cease  to  exist  by  reason  of  their  dis- 
charge in  bankruptcy,  and  that  the  only  change  ef- 
fected by  that  discharge  was  to  give  them  a  method 
of  preventing  the  enforcement  of  the  obligation,  which 
might  or  might  not  be  successfully  pursued.  If  the 
surety  chose  to  purchase  the  obligation,  then,  he  ef- 
fectually extin.sfuished  it  at  law,  notwithstanding  the 
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fact  that  he  had  a  defense  which  he  might  have  inter- 
posed if  suit  had  been  brought  against  him.  In  this 
aspect  of  the  case,  as  in  the  other,  I  see  no  way  to  es- 
cape the  conclusion  that  a  purchase  by  a  maker  of  a 
note  extinguishes  it,  and  that  if  a  joint  maker  can  en- 
force it  at  all  against  his  comaker,  it  can  only  be  upon 
the  ground  that  as  between  him  and  his  comaker  he  is 
a  surety,  and  entitled  to  indemnity.  Leaving  that  fact 
out  of  consideration,  he  is  entitled  to  nothing  at  all. 
In  this  case  the  record  discloses  that  he  has  been  fully 
indemnified. 

Counsel  for  appellee,  in  support  of  their  position, 
cite  many  cases  holding  that  an  accommodation  in- 
dorser  may  purchase  the  note  and  enforce  it  in  full 
against  the  maker.  It  mdy  be  noted  here  that  the 
position  of  the  accommodation  indorser  in  the  cases 
cited  is  entirely  different  from  that  of  a  joint  maker 
who  is,  in  reality,  a  surety.  The  express  undertaking 
of  the  maker  of  a  note  to  any  indorser  is  to  pay  him 
in  accordance  with  the  terms  of  the  note.  The  liability 
of  the  principal  maker  to  a  joint  maker  who  signs  as 
surety  is,  on  the  other  hand,  an  implied  promise  to 
indemnify  him.  If  one,  purely  for  the  accommodation 
of  the  maker  of  a  note,  consents  to  assume  the  position 
of  an  indorser,  he,  of  necessity,  becomes  entitled  to 
all  the  rights  and  remedies  of  an  indorser,  and  is  in 
no  way  differently  situated  from  one  who  has  come 
into  the  position  of  an  indorser  in  the  ordinary  course 
of  business.  The  maker 's  express  contract  with  every 
indorser,  whether  accommodation  or  othjerwise,  is  pay- 
ment in  accordance  with  the  terms  of  the  instrument, 
and  not  indemnity.  The  cases  cited  by  counsel  for 
appellee  on  the  question  of  agency  are  also  clearly  be- 
side the  point.  An  agent  who  purchases  property  for 
himself  when  under  a  duty  to  purchase  it  for  his  prin- 
cipal, or  who  acquires  the  property  or  obligation  of  his 
principal,  acquires  the  legal  title.  If  the  principal  de- 
sires to  take  advantage  of  the  purchase  in  the  one 
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case,  or  cause  the  sale  to  be  set  aside  in  the  second,  be 
must,  in  some  appropriate  way,  make  it  clear  that  he 
has  elected  to  do  so.  But  the  surety,  who  purchases 
the  obligation  of  bis  principal,  becomes  possessed  of 
no  legal  title,  and  to  enforce  his  rights  be  must  ask 
in  a  court  of  equity,  to  be  subrogated  to  the  rigiits  of 
the  obligee,  or  sue  at  law  upon  his  principal's  agree- 
ment of  indemnity  which  the  law  implies,  and,  as  we 
have  seen,  in  both  cases,  the  measure  of  his  relief  is 
the  same. 

Counsel  for  appellee  also  attempt  to  sustain  the 
decree  upon  the  ground  that  as  between  the  purchasers 
of  the  property  and  the  appellee,  the  equities  are 
with  the  latter.  As  we  have  seen,  however,  the  record 
discloses  that  the  appellee,  a  surety,  purchased  an  obli- 
gation, of  which  he  was  a  joint  maker,  from  the  repre- 
sentatives and  heirs  of  the  pavee.  The  well-settled 
principles  of  law,  as  they  existed  at  the  time  he  made 
the  purchase,  entitled  him  to  be  indemnified  on  account 
of  the  loss  sustained  in  discharging  himself  from  his 
obligation  as  surety.  Clearly,  the  law  lentitled  him  to 
this  and  to  no  more,  and  he  must  be  presumed  to  have 
acted  with  a  full  faiowledge  of  his  legal  rights.  He 
has,  as  we  have  seen,  received  everything  that  the  law 
entitled  him  to.  Let  us  look  at  it  from  the  broad  prin- 
ciples of  justice  and  equity.  The  surety  ordinarily, 
by  reason  of  his  relation  to  his  principal,  has  some 
intimate  knowledge  of  his  principal's  affairs  and  in 
regard  to  the  value  of  the  property  pledged  as  security. 
If  the  principal  is  embarrassed,  ordinarily  he  negoti- 
ates with  his  creditors  and  settles  his  liabilities  upon 
the  best  terms  obtainable.  The  surety  is  brought  into 
communication  with  the  creditors  by  reason  of  the  fact 
that  the  obligation  is  also  his  own.  It  would  be  mani- 
festly a  breach  of  faith  for  him,  in  competition  with 
his  principal,  to  acquire  the  obligation  and  then  en- 
force it  in  full.  The  law  declares  that  an  obligation 
jDurchased  by  a  joint  obligor  is  extinguished;  equity 
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says,  we  will  keep  it  alive,  not  for  the  purpose  of  al- 
lowing the  surety  to  enforce  it,  but  for  the  purpose  of 
compelling  the  principal  to  do  that  which  in  good  con- 
science he  should  do,  namely,  indemnify  the  surety.  If, 
moreover,  property  is  mortgaged  to  secure  the  obliga- 
tion, and  comes  into  the  hands  of  third  persons,  equity 
will  go  a  step  further,  and  say  that  although  the  obli- 
gation is  extinguished  at  law,  it  will  keep  it  alive  for 
the  purpose  of  securing  indemnity  for  the  surety.  But 
counsel  wishes  us  to  say  that  equity  must  go  a  step  still 
further,  and  say  that  it  will  keep  the  obligation  alivo 
for  the  purpose  of  allowing  the  surety  and  co-obligor 
to  enforce  it  against  the  purchasers  of  the  mortgaged 
property  for  the  full  amount  of  the  original  obligation. 
I  do  not  think  that  a  single  case  cited  by  counsel  for 
appellee  sustains  this  position.  Clearly,  the  purchaser 
of  property,  whether  he  gets  it  by  direct  grant  or  in 
satisfaction  of  a  judgment  or  decree,  is  entitled,  under 
every  principle  of  equity,  to  stand  exactly  in  the  shoes 
of  the  person  through  whom  he  derives  title.  The  ar- 
gument of  counsel  that  the  purchasers  of  the  property 
presumably  obtained  it  for  its  value,  less  the  amount 
of  the  incumbrance,  seems  sophistical  and  fallacious. 
The  principal,  when  the  property  was  in  his  hands,  had 
the  right  to  relieve  it  from  the  incumbrance  of  the 
mortgage  upon  the  best  terms  obtainable,  and  without 
competition  by  his  surety.  When,  therefore,  third  per- 
sons derived  title  through  him,  they  became  possessed 
of  this  same  right.  I  see  no  equitable  reason  for  say- 
ing that  the  appellee  was  entitled  to  recover  a  greater 
sum  when  the  land  was  in  the  hands  of  third  persons 
than  he  would  have  been  had  it  still  remained  in  the 
hands  of  his  co-obligor. 

As  I  am  of  the  opinion  that  for  the  reasons  already 
indicated,  the  decree  should  be  reversed  and  the  cause 
remanded  with  directions  to  dismiss  the  supplemental 
bill,  I  do  not  think  that  it  is  necessary  to  discuss  the 
other  points  raised. 
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Post  &  Lester  Company,  Defendant  in  Error,  t.  Chi- 
cago Flexible  Shaft  Company,  Plaintilf  in  Error. 

Gen.  No.  21,221.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Harbt  Olson, 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
March  term,  1915.    Affirmed.    Opinion  filed  June  19,  1916. 

Statement  of  the  Case. 

Action  by  Post  &  Lester  Company,  a  corporation, 
plaintiff,  against  Chicago  Flexible  Company,  a  corpo- 
ration, defendant,  to  recover  for  certain  merchandise 
sold  and  delivered  to  the  defendant  by  the  plaintiff. 
To  the  statement  of  claim  filed  by  the  plaintiff,  the  de- 
fendant filed  an  affidavit  of  merits  setting  up  its  de- 
fense and  a  statement  of  set-off  which,  on  motion  of 
plaintiff,  was  stricken  from  the  files.  Defendant  sub- 
sequently, at  different  times,  by  leave  of  court,  filed  a 
second,  third  and  fourth  affidavit  of  merits  and  state- 
ment of  set-off  and  a  fifth  statement  of  set-off,  each 
of  which  was  successively  stricken  from  the  files  on 
motion  of  plaintiff.  Afterwards,  no  further  defense 
being  made,  judgment  by  default  was  entered  in  favor 
of  plaintiff.  To  reverse  this  judgment,  defendant 
prosecutes  this  writ  of  error. 

The'  defendant  contended  that  the  court  erred  in 
striking  its  fourth  affidavit  of  merits  and  fifth  state- 
ment of  set-off  from  the  files,  and  in  entering  judgment 
in  favor  of  the  plaintiff. 

Plaintiff's  statement  of  claim  showed  in  tabulated 
form  that  the  plaintiff  sold  to  the  defendant  seven 
different  items  of  merchandise,  consisting  of  brass 
tubing;  that  these  different  items  were  sold  to  the  de- 
fendant on  five  different  dates,  the  first  being  on  June 
19, 1911,  and  the  last  on  August  19, 1911 ;  that  the  price 
charged  for  the  tubing  was  six  cents  per  foot;  that  the 
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total  for  the  seven  items  amounted  to  $1,675.86;  that 
the  defendant  made  a  cash  payment  of  $1,219.73  on 
September  14, 1911 ;  that  the  balance  due  plaintiff  from 
defendant  was  $456.13,  with  interest.  The  fourth  aflS- 
davit  of  merits  did  not  deny  that  the  balance  as  stated 
in  plaintiff's  statement  of  claim  was  the  correct 
amount.  Defendant  averred  that  plaintiff's  statement 
of  claim  showed  only  a  small  portion  of  a  running  ac- 
count, continuing  from  September  10,  1907,  to  May  21, 
1912,  but  made  no  attempt  to  set  out  the  account  in 
full.  Certain  payments  were  alleged  to  have  been 
made  by  the  defendant  on  November  21,  1911,  and 
May  21, 1912.  There  was  no  allegation  that  they  were 
not  properly  credited  or  that  those  payments  were 
made  for  any  of  the  items  for  which  the  plaintiff 
sought  to  recover.  Defendant  averred  that  certain 
goods-  of  the  value  of  $456.13  were  returned  to  the 
plaintiff  on  account  of  alleged  defects.  There  was  no 
allegation  that  the  plaintiff  refused  to  accept  the  goods 
so  returned  or  refused  to  give  credit  therefor;  nor 
was  there  any  allegation  that  the  plaintiff  was  seeking 
to  recover  for  the  value  of  these  goods.  The  defendant 
further  stated  that  on  a  certain  other  occasion  it  re- 
turned other  goods  to  the  plaintiff  and  received  a 
credit  of  $42.98,  and  that  it  was  a  custom  of  the  trade 
to  return  defective  goods. 

Defendant's  fifth  amended  statement  of  set-off 
claimed  $1,400  for  loss  and  damage  **  sustained  by  this 
defendant  by  reason  of  the  said  defective  brass  tubing 
used  in  the  manufacture  of  flexible  shafts,  and  by  rea- 
son of  said  brass  tubing  being  defective  the  said  flex- 
ible shafts  so  manufactured  and  sold  by  this  defendant 
were  defective  and  were  returned  to  this  defendant  by 
its  customers;  that  each  of  said  flexible  shafts  so  de- 
fective and  returned  to  this  defendant  contained  fifty 
inches  or  more  of  said  defective  brass  tubing  and  that 
said  brass  tubing  was  sold  to  this  defendant  at  the 
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rate  of  five  and  seven-eights  cents  per  foot  and  was 
charged  to  this  defendant  at  said  rate  in  said  account 
above  mentioned,  a  part  of  which  account  is  set  forth 
in  the  plaintiff's  statement  of  claim;  that  a  list  of  the 
number  of  said  defective  shafts,  and  the  dates  upon 
which  they  were  returned  to  this  defendant  by  its  cus- 
tomers, is  contained  in  the  statement  hereto  attached. ' ' 
It  was  further  alleged  that  defendant  suffered  loss  and 
damage  by  reason  of  the  expense  of  labor  and  other 
materials  used  in  the  manufacture  of  the  defective 
shafts. 

The  list  attached  to  defendant's  statement  of  set-off 
showed  the  date  of  return  and  the  number  of  shafts 
returned  on  each  date.  There  was  no  showing  as  to 
the  amount  of  damages  on  each  item;  nor  was  there 
any  showing  as  to  how  much  of  defendant's  claim  was 
made  up  of  the  expense  of  labor  and  other  materials 
used  in  the  manufacture  of  the  shafts. 

Hat  &  Bbown,  for  plaintiff  in  error. 

Bentlby,  Burling  &  Swan,  for  defendant  in  error; 
Pbbston  Kumlee,  of  counsel. 

Mb.  Justice  O'Connor  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Beelslon. 

1.  Municipal  Coubt  or  Chicago,  |  13* — when  affldavit  of  meritg 
and  get-off  properly  stricken  from  files.  In  an  action  of  the  fourth 
class  In  the  Municipal  Ck>urt  of  Chicago,  to  recover  for  goods  sold 
and  dellyered,  affidavit  of  merits  and  statement  of  set-off  examined 
and  held  properly  striken. 

2.  Municipal  Court  of  Chicago,  $  13* — when  uncertain  statement 
of  set-off  properly  stricken.  In  an  action  of  the  fourth  class  in  the 
Municipal  Court  of  Chicago,  to  recover  for  merchandise  sold  and 
delivered,  where  the  statement  of  set-off  filed  by  the  defendant  is  so 
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uncertain  and  Indefinite  as  not  to  allow  the  court  to  tell  therefrom 
how  the  defendant  arrived  at  the  amount  of  its  claim,  it  is  properly 
stricken. 

3.  Municipal  Court  of  Chicago,  |  13* — when  atatemerU  of  set-off 
proverly  stricken.  In  an  action  of  the  fourth  class  in  the  Municipal 
Court  of  Chicago,  to  recover  for  merchandise  sold  and  delivered, 
where  there  is  no  showing  that  defendant's  claim  of  set-off  grew  out 
of  the  purchases  for  which  plaintiff  seeks  to  recover,  and  the  dam- 
ages  sought  to  be  set  off  are  unliquidated,  such  statement  is  properly 
stricken. 


In  re  Estate  of  Llylngston  T.  Dlekason,  Deceased^ 

Appellee. 
Wieks  Stone  Company,  Appellant. 

Gen.  No.  21,236.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  John 
McNuTT,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1915.  Affirmed.  Opinion  filed  June  19,  1916.  Re- 
hearing denied  June  30,  1916. 

Statement  of  the  Case. 

Claim  by  Wicks  Stone  Company,  filed  in  the  Probate 
Court  of  Cook  county,  against  the  estate  of  Livingston 
T.  Dickason,  deceased,  for  $4,062.50.  The  claim  was 
disallowed  and  an  appeal  taken  to  the  Circuit  Court  of 
Cook  county.  The  matter  came  on  for  hearing  before 
a  judge  and  jury.  The  court  instructed  the  jury  to 
return  a  verdict  against  claimant,  which  was  accord- 
ingly done,  and  judgment  was  entered  on  the  verdict 
against  the  claimant  for  costs,  to  reverse  which  this 
appeal  is  prosecuted. 

The  evidence  tended  to  establish  the  following  facts : 
That  claimant  was  regularly  incorporated  about  Sep- 

*8e«  nitnots  Notes  Digest,  VoU.  XI  to  XV,  and  Cvmnlatlve  Quarterly, 
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tember,  1906,  under  the  laws  of  Indiana  with  an  au- 
thorized capital  of  $100,000;  that  its  object  was  to 
quarry,  buy  and  sell  stone,  etc.;  that  the  articles  of  in- 
corporation were  properly  acknowledged  by  Livings- 
ton T.  Dickason,  deceased,  and  that  said  Dickason  on 
the  25th  of  August,  1906,  subscribed  for  $10,000  wof th 
of  stock  in  the  corporation. 

The  record  showed  that  the  corporation  began  to 
transact  business,  bought  real  estate,  seven  houses, 
$10,000  worth  of  machinery,  and  also  built  one  house. 
There  were  nineteen  subscribers  to  the  capital  stock 
including  Dickason.  The  stock  subscription  list  was 
dated  August  26, 1906,  and  provided  that  the  subscrib- 
ers pay  fifty  per  cent,  of  the  amounts  set  opposite 
their  names,  and  that  "we  further  agree  to  pay  twenty 
per  cent,  of  the  amount  subscribed  at  the  time  of  sub- 
scription and  the  remainder  by  January  1,  1907,  as 
same  may  be  needed  and  called  for  by  W.  W.  Wicks." 
Afterwards,  calls  were  made  on  the  subscribers  to  pay 
a  portion  of  their  subscription,  and  in  accordance  with 
said  calls  Dickason  made  the  following  payments: 
January  18,  1907,  ten  per  cent.,  $600;  February  14, 
1907,  ten  per  cent.,  $500 ;  April  18,  1907,  ten  per  cent., 
$500;  August  15,  1907,  five  per  cent.,  $250;  making  a 
total  of  $1,750.  Payments  were  also  made  by  other 
subscribers,  some  paying  in  full  by  services  rendered 
the  corporation,  and  others  by  turning  over  property 
to  the  corporation.  Notes  were  given  in  payment  or 
part  payment  by  others.  It  was  conceded  that  the  cor- 
poration ceased  doing  business  at  a  date  not  shown. 
March  17, 1909,  a  meeting  of  the  stockholders  was  held 
at  its  office,  at  which  nine  stockholders  were  present. 
Dickason  did  not  attend  the  meeting,  although  notified. 
At  that  meeting  a  resolution  was  adopted,  in  part,  as 
follows:  **It  was,  on  motion,  ordered  that  all  stock  in 
the  company  Ix?  issued  April  1, 1909,  to  all  stockholders 

desiring  to  make  final  payment ;  that  stockholders  not 
Vol.  cxcnc  41 
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desiring  to  make  cash  payments  give  note  to  company 
dated  April  1,  1909,  for  amount  unpaid.  Note  to  be 
due  one  day  after  date  and  bear  interest  at  four  per 
cent,  from  date  and  to  be  non-negotiable.  Further, 
that  if  assessment  of  over  ten  per  cent,  on  stock  be 
made,  thirty  days'  notice  shall  be  given.  Stock  to  be 
issued  upon  payment  of  notes.  Certificate  to  be  held 
by  the  company  until  note  is  finally  paid." 

The  secretary  of  the  company  testified  that  after 
the  adoption  of  the  above  resolution,  he  talked  with 
Dickason  over  the  telephone,  but  it  did  not  appear  that 
the  adoption  of  the  resolution  was  mentioned  in  any 
manner;  neither  did  it  appear  that  any  demand  was 
ever  made  on  Dickason  after  the  passage  of  this  reso- 
lution; nor  that  any  demand  was  made  on  him  after 
the  payment  of  $250  on  August  15,  1907.  He  died 
March  22, 1913. 

HuTTMANN,  Cloyes,  Nethebton  &  Cakb,  for  appel- 
lant. 

AsHCRAPT  &  AsHCBAPT,  for  appcUec;  E.  M.  Ash- 
craft,  of  counsel. 

Me,  Justice  O'Connob  delivered  the  opinion  of  the 
court. 

Abstract  of  tbe  Deelsion. 

1.  CoBPOBATioNB,  |  127* — What  essentiol  to  enforcement  of  auth 
9cription  to  stock.  Where  an  action  Is  brought  upon  a  stock  sub- 
scription, where  it  appears  that  a  corporation  has  ceased  to  do 
business  but  owes  no  debts  and  the  amount  to  be  collected  on  the 
subscription  is  to  be  distributed  among  the  other  stockholders  to 
equalize  the  losses,  it  is  essential  before  a  recovery  that  the  amount 
of  losses  be  ascertained  and  determined  and  that  it  be  shown  what 
amount  is  due  and  unpaid  from  each  subscriber  and  what  dispo- 
sition has  been  made  of  the  assets  of  the  company  before  a  recovery 
can  be  had. 

•See  minoig  Notes  Divert,  YoU.  XI  to  XV,  and  Cmniilatlvo  Quarterly, 
topic  And  section  namber. 
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2.  CoBPORATioNS,  {  125* — tohen  notice  of  assessment  on  stock 
subscription  essential.  Where  a  resolution  of  the  stockholders  of  a 
corporation  provides  that  if  an  assessment  of  oyer  ten  per  cent,  on 
stock  be  made,  thirty  days'  notice  shall  be  given,  such  resolution 
being  in  conformity  with  the  terms  of  the  subscription  list,  the 
making  of  such  assessment  and  the  giving  of  notice  are  prerequisite 
before  a  recovery  on  a  subscription. 

•See  niinole  Notes  Dlgeat,  Vols.  XI  to  XV.  sad  Ciimiilatlve  Qoarterly,  Hiiiie 
tople  and  sect  loo  number. 
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ABATEMENT  AND  REVIVAL. 

Plea  in  abatement — what  issue  of  fact  raised  by.    p.  418. 

when  discretion  in  permitting  withdrawal  not  abused,    p.  418. 

when  failure  to  dispose  of,  ground  for  setting  aside  default 

p.  418. 

—  when  permission  to  withdraw  plea  and  plead  to  merits  dis- 
cretionary,   p.  418. 

when   question   of   right   to   maintain   joint   action   properly 

raised  by.    p.  418. 

when  question  raised  on,  cannot  be  determined,    p.  418. 

ACCORD  AND  SATISFACTION. 

Acceptance  of  commission — when  constitutes,    p.  636. 
Elements — what  constitutes,    p.  568. 

Qualified  tender — when  qualified  acceptance  of,  does  not  constitute, 
p.  568. 

ACKNOWLEDGMENT. 
Chattel  mortgages — when  insufficient,    p.  413. 

ACTIONS  AND  DEFENSES. 

Joint  obligation — when  one  person  may  not  maintain  action  on. 

p.  418. 
Ordinance — when  disobedience  of,  basis  of  action,    p.  437. 
Premature — when  bill  not  prematurely  brought,    p.  366. 
Third  person — when  may  sue  on  contract  for  his  benefit,    p.  129. 
Tort  action — when  shipper  may  bring,  for  negligence  in  shipment 

of  stock,    p.  195. 

ADOPTION. 

Contract — what  are  rights  of  wife  marrying  subsequent  to  making 
of  contract,    p.  497. 

what  constitutes  sufficient  consideration,    p.  497. 

when  construction  of,  question  for  chancellor,    p.  497. 

when  construed  as  giving  rights  of  child  by  marriage,    p.  497. 
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when  evidence  establishes   oral   contract,    p.  497. 

when  modification  of  instruction  on  degree  of  proof  proper. 

p.  497. 
who  are  necessary  parties  to  proceeding  to  enforce,    p.  497. 

ANIMALS. 

Personal  infiMriea — ^what  is  basis  of  owner's  liability,    p.  437. 

when  owner  liable  for.    p.  437. 

Unmuzzled  dog — ^when  owner  liable  for  injuries  caused  by.    p.  437. 

APPEALS  AND  ERRORS. 

Abstract — ^what  are  requisites  of.    p.  495. 

what  should  not  contain,    p.  580. 

when  Judgment  affirmed  because  of  defect,    p.  495. 

Appeal — when  lies.    p.  601. 

AaHgnment  of  errors — when  not  considered  where  bill  of  exertions 
insufficient,    p.  354. 

Bill  of  exceptions — what  must  contain,    p.  13. 

when  assignment  of  error  not  considered  where  bill  of  excep- 
tions insufficient,    p.  354. 

when  intendment  in  favor  of  judgment  on  striking  of.    p.  383. 

when  Judgment  affirmed  after  striking  of.    p.  552. 

when  Judgment  affirmed  in  absence  of.    pp.  472,  473. 

when  signature  of  trial  Judge  necessary,    p.  190. 

when  sufficiMit.    p.  13. 

when  want  of  certification  to  decree  in  prior  suit  offered  in 

evidence  not  cured,    p.  189. 

Boncl— 'What  is  procedure  in  action  on  stay  bond  after  striking  affi- 
davit of  defense,    p.  580. 

when  court  loses  Jurisdiction  to  extend  time  of  filing,    p.  609. 

when  defendant  entitled  to  have  damages  assessed  by  Jury. 

p.  580. 

when  defendants  in  action  on  stay  bond  estopped  by  recitals. 

p.  580. 

when  dismissal  equivalent  to  affirmance,    p.  379. 

when  surety  bound  by  recital,    p.  379. 

when  surety  not  released  by  lack  of  conformity  to  order  allow- 
ing appeal,    p.   379. 

Briefs — ^when  stricken  because  containing  vituperative  language, 
p.  448. 

Certificate  of  evidence — what  evidence  need  not  be  included  in. 
p.  448. 

when  unnecessary  on  error,    p.  448. 

Change  of  theorv — when  not  allowed,    p.  199. 

Common-laiD  record — ^what  constitutes,    p.  13. 
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Constitutional  question — when  Appellate   Court  has   no   power  to 

consider,    p.  539. 
Costs — when  action  of  chancellor  in  apportionment  not  reviewed. 

p.  251. 
Cross  errors — when  assignment  properl^r  before  court,    p.  453. 
Cure  of  error — when  error  In  giving  instruction  Is  cured,    pp.  108, 

228. 
Damages — ^when  amount  of,  not  ground  for  reversal,    p.  405. 

when  not  disturbed  as  excessive,    pp.  126,  228. 

when  remittitur  proper,    p.  405. 

Decree  as  to  costs — when  defendants  may  not  complain,    p.  28. 

Dismissal — ^when  equivalent  to  affirmance,    p.  379. 

— —  when  right  to,  not  waived  by  Joinder  In  error,    p.  601. 

Error — when  lies.    p.  601. 

Evidence — how  preserved,    p.  13. 

when  absence  of  ordinance  on  which  complaint  based  does  not 

prevent  review  of  sufficiency  of.    p.  32Sr. 

when  error  in  admission  not  reviewable,    p.  182. 

when  error  in  admission  waived,    p.  108. 

when  exclusion  ground  for  reversal,    p.  403. 

when  Judgment  not  disturbed  as  against  manifest  weight  of. 

p.  438. 

when  sufficiency  of  not  considered,    p.  13. 

when  sufficiency  only  question  of  reviewed,    p.  64. 

when  verdict  not  disturbed  because  of  insufficiency,    p.  101. 

when  verdict  not  set  aside  as  against,    p.  270. 

when  verdict  set  aside  because  of  insufficiency,    p.  76. 

Exception  to  judgment — ^when  not  necessary  to  review  of  sufficiency 

of  evidence  on  writ  of  error,    p.  323. 
Favorable  error — when  party  may  not  complain  of.    p.  258. 
Final  judgment — necessity  for.    p.  601. 

what  is.    p.  601. 

Findings — when    not    disturbed    as    against    weight    of    evidence. 

pp.  251,  261,  510. 
when  not  disturbed  on  prosecution  for  violating  ordinance. 

p.  585. 

—  when  presumed  correct,    p.  13. 

Findings  of  master — when  objection  cannot  be  raised,    p.  610. 
Harmless  error — when  admission  of  evidence  is.    pp.  108,  307,  308, 
388,  539. 

when  conclusion  of  witness  is.    p.  35. 

when  error  in  one  of  a  series  of  instructions  is.    p.  35. 

when  exclusion  of  evidence  is.    pp.  35,  91. 

when  instruction  is.    pp.  50,  126,  490,  593,  598. 

when  instruction  on  damages  is.    p.  108. 

—  when  modification  of  instruction  is.    p.  490. 

when  omission  of  word  "gift"  from  instruction  is.    p.  490. 
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-  when   propounding  Improper  questions  to  Jurors  is.    p.  161. 

-  when  question  calling  for  conclusion  is.    p.  166. 
'  when  refusal  of  instruction  is.    p.  20. 

-  when  refusal  to  hold  propositions  of  law  is.    p.  308. 

-  when  rejection  of  evidence  is.    p.  689. 

-  when  remarks  of  cooneel  are.    p.  258. 

-  when  remarks  of  court  are.    p.  399. 


Instruction — ^when  error  in  giving  Incorrect,  not  cured,    p.  184. 
when  error  in,  immaterial  where  similar  instruction  given  for 

opposite  party,    p.  134. 

when  Jury  presumed  to  have  followed,    p.  828. 

when  modification  cannot  be  assigned  as  error,    p.  199. 

when  request  necessary,    p.  462. 

when  rulings  on,  not  reviewed,    p.  484. 

Interlocutory  appeal — what  considered  on.    p.  401. 
Interlocutory  order — ^when  order  directing  payment  Is.    p.   601. 
Invited  error — when  failure  to  instruct  as  to  rights  to   nominal 

damages  is.    p.  106. 
Judgment — ^when  not  disturbed  though  erroneous  as  against  one 

Joint  defendant,    p.  671. 

when  presumed  correct,    p.  13. 

when  should  be  affirmed,    p.  106. 

Judicial   notice — when    not   taken    of    rules    of    Municipal   C6urt. 

p.  668. 
Law  of  the  oa$e — ^when  decision  on  prior  appeal  binding,    p.  577. 

when  opinion  on  prior  appeal  is.    p.  593. 

Master' 9  findings — when  conclusive,    p.  448. 

Municipal  Court  of  Chicago — when  questions  not  reviewed,    p.  484. 

New  trial — ^when  question  not  raised  on  motion  for,  not  considered. 

p.  161. 
Objection — when  cannot  be  made  for  first  time  on  appeal,    p.  384. 

when  prerequisite  to  review,    p.  448. 

Omission  in  plea — ^when  waived,    p.  331. 

Order   appointing   receiver — when    corporation   may    appeal    from. 

p.  305. 
Prejudicial  error — when  asking  Juror  whether  company  with  which 

he  was  associated  carried  insurance  not.    p.  539. 
Presumption — what  presumed  as  to  existence  of  ordinance  where 

same  not  in  record,    p.  823. 

when  instruction  presumed  in  accordance  with  law.    p.  391. 

when  presumed  chancellor  did  not  consider  incompetent  evi- 
dence,   p.  37. 

when  presumed  that  court  heard  evidence  authorizing  appoint- 
ment of  receiver,    p.  261. 

when  presumed  that  Jury  regularly  impaneled,    p.  580. 

when  presumed  that  verdict  regular,    p.  580. 

when  violation  of  ordinance  presumed  as  charged  in  complaint. 

p.  585. 
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Questions  of  law — when  not  preserved  for  review,    p.  538. 

Receiver — when  corporation  may  appeal  from  order  appointing, 
p.  305. 

when  interlocutory  order  appointing  pendente  lite  not  re- 
versed for  lack  of  notice,    p.  305. 

Record — how  question  of  defect  In  record  raised,    p.  190. 

when  case  dismissed  on  appeal  for  InsulBcienoy  of.    p.  190. 

- —  when  loose  document  in,  not  reviewable,    p.  391. 

Remand — when  necessary  on  appeal  of  one  of  two  cpdefendants. 
p.  435. 

Remarks  of  court — when  not  ground  for  reversal,    p.  399. 

Reversal — when  final  Judgment  entered  without  remanding,    p.  453. 

when  informalities  in  decree  not  ground  for.    p.  28. 

when  Judgment  not  entered  on.    p.  568. 

when  not  granted,    pp.  37,  108. 

Reversal  without  demand — ^when  proper,    p.  84. 

Stay  bond — ^what  is  procedure  in  action  on  after  striking  affidavit 

of  defense,    p.  580. 

when  defendants  estopped  by  recital    p.  580. 

Variance — when  may  not  be  considered  on  appeaL    p.  228. 

when  question  of  must  be  raised,    p.  1. 

Verdict — when  not  disturbed  on  ground  of  insufficiency  of  evidence. 

p.  8. 
Witnesses — ^when  question  as  to  whether  witness  was  swpm  pot 

reviewed,    p.  101. 

ARCHITECTS  AND  ENGINEERS. 

County  huildinff — when  county  liable,  for  plans  and  specifications, 
p.  225. 

ASSAULT   AND  BATTERY. 

Damages — when  not  excessive,    p.  482. 

DefendanVs  pecuniary  circumstances — ^when  instruction  as  to  con- 
sideration of,  proper,    p.  405. 
Evidence — what  degree  of  proof  necessary,    p.  184. 

when  sufficient  to  support  verdict,    pp.  184,  396,  405,  482. 

Exemplary  darnages — when  award  sustained,    p.  405. 

Mitigation  of  damages — when  plaintifTs  conduct  ground  for.    p.  405. 

Verdict — when  not  excessive,    p.  396. 

ASSIGNMENTS. 

Title — ^when  not  vested  in  assignee,    p.  37. 

Wages — what  constitutes  equitable  assignment  of.    p.  192. 

what  necessary  to  be  shown  where  made  by  agent  under  power 

of  attorney,    p.  192. 
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when  assignment  of  future  earnings  invalid,    p.  219. 

when  assignment  of  future  wages  valid,    p.  219. 

when  assignment  under  power  of  attorney  invalid,    p.  194. 

when  cannot  be  assigned  under  power  of  attorney,    p.  219. 

when  invalid,    p.  194. 

when  may  be  assigned,    p.  192. 

—  when  not  presumed  fraudulent    p.  192. 

■• when  payment  under  invalid  assignment  no  defense,    p.  219. 

when   power   of  attorney   authorizing   assignment   of,   valid. 

p.  192. 

ASSUMPSIT. 

Evidence — ^when  insufficient  to  support  verdict    p.  331. 
Tort  action — when  assumpsit  cannot  be  set  off.    p.  391. 
Ferdict-^wheu  evidence  supports,    p.  8. 

ATTACHMENT. 

Oonveifonce  of  property — when  instruction  as  to  properly  given, 
p.  881. 

ATTORNEYS. 

Feet-— how  statute  allowing  In  eminent  domain  proceedings  con- 
strued,   p.  120. 
when  not  recoverable  In  forcible  detainer  proceedings,    p.  435. 

4 

AUTOMOBILES. 

Oontril>utory  negligence — ^when  operator  guilty  of.    p.  4. 

Defective  steering  gear — ^when  insufficient  to  refute  proof  of  negli- 
gence,   p.  808. 

Letting  car — ^when  owner  liable  for  chauffeur's  negligence,      p.  308. 

when  owner  liable  for  injury  to  guest  of  hirer,    p.  308. 

Maeter  and  servant'— when  evidence  shows  that  automobile  not  used 
In  master's  business,    p.  605. 

Paesenger — ^when  liable  for  injury  to.    p.  308. 

Relation  of  nuuter  and  servant — when  question  for  jury.    p.  268. 

Servants — when  proof  of  authority  question  for  jury.    p.  258. 

BAILMENT. 

Articles    checked    at    theater — ^when    evidence    supports    verdict 

p.  384. 
Proprietor  of  theater — when  liable  as  bailee  for  loss  of  articles 

checked,    p.  384. 
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BASTARDS. 

County  Court — when  has  Jurisdiction,    p.  91. 

Date  of  intercourse — ^when    prosecuting   witness   need   not   show. 

p.  91. 
Evidence — what  degree  of  proof  required,    p.  91. 

when  exclusion  of,  harmless,    p.  91. 

when  verdict  not  disturbed  as  against  weight  of.    p.   91. 

Imtruction — when  not  erroneous  on  credibility  of  defendant,    p.  91. 
when  not  prejudicial  as  to  effect  of  mistake  of  prosecutrix  as 

to  date  of  intercourse,    p.  91. 

when  not  prejudicially  misleading,    p.  91. 

Judgment — ^when    eyidence   sustains,    p.    494. 
Proseouting  icitness — when  party  to  proceeding,    p.  91. 

BOND. 

Appeal,  see  Appeals  and  Ebrobs. 

Assessment  of  damages — ^when  defendant  entitled  to  Jury.    p.  580. 
Stay  lond — what  is  procedure  in  action  on,  after  striking  affidavit 
of  defense,    p.  680. 

BOYCOTT. 
Infunctionr-^when  properly  made  permanent,    p.  830. 

BROKERS. 

Commission — ^what  constitutes  compliance  with  contract  entitling 
to.    p.  573. 

when  agent  personally  liable  as  vendor  for.    p.  463. 

when  entitled  to.    p.  563. 

when  evidence  improperly  excluded,    p.   403. 

when  evidence  insufficient  to  sustain  verdict    p.   320. 

when  evidence  shows  agreement  for.    p.  285. 

when  not  entitled  to,  under  express  agreement    p.  573. 

when  right  to,  not  affected,    p.  285. 

when  verdict  should  be  directed  for  defendants  In  action  to  re- 
cover,   p.  587. 

Contract — when  evidence  shows  personal  contract  with  broker, 
p.  463. 

Contract  of  employment — ^when  existence  of  question  for  Jury, 
p.  496. 

Employment — ^when  evidence  insufficient  to  show  termination, 
p.  285. 

when  evidence  shows,    p.  285. 

Fraud — when  evidence  Insufficient  to  show.    p.  285. 

Negotiations  with  purchaser — when  admissible,    p.  462. 

Procuring  cause — when  evidence  shows,    p.  285. 
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BUILDING  CONTRACTS. 

Bond — when  suit  barred  on.    p.  545. 

Delay  in  flniahinff — when  prorlsion  for  liquidated  damages  waived, 
p.  251. 

Liquidated  damagen — when  provision  for,  waived,    p.  251. 

Partner$Mp — when  evidence  shows  entry  into  with  member  Indi- 
vidually,   p.  251. 

^uhtetting  work — ^what  is  extent  of  recovery  on,  by  contractor, 
p.  542. 

Third  persona — when  construed  fbr  benefit  of.    p.  526. 

Valit^  of  labor  and  nuUeriaU — ^when  evidence  as  to,  ImmateriaL 
p.  442. 

BULK  SALES. 
'  Relation  of  debtor  and  creditor — when  evidence  shows,    p.  550. 

CANCELLATION  OP  INSTRUMENTS. 
Decree — when  proper,    p.  665. 

CARRIERS. 

Action  of  tort— when  shipper  may  bring  for  negligence  In  shipment 
of  stock.,    p.  195. 

Banana  peeling  on  car  8tep9 — when  evidence  shows  knowledge  of 
servants  of.    p.  126. 

when  proximate  cause  of  injury,    p.  126. 

Bill  of  lading — when  consignee  not  bound  by  restrictions  In.    p.  474. 

when  production  of,  on  accounting  for  unnecessary,    p.  469. 

when  provisions  as  to  notice  of  claim  and  commencement  of 

suit  preclude  recovery  for  unauthorized  delivery,    p.  443. 

when  provisions  as  to  notice  of  claim  and  commencement  of 

suit  valid,    p.  443. 

when  shipper  under  uniform  bill  bound  by  provisions  limiting 

liability,    p.  453. 

Boarding  passenger — ^what  is  duty  of  conductor  towards,    p.  490. 

Care  required  towards  passengers — what  degree  to  be  exercised  as 
to  passenger  alighting  short  of  destination  to  take  another 
car.    p.  169. 
^ when  instruction  correct    p.  169. 

Carmack  Amendment — when  contract  valid  under,    p.  196. 

when  initial  carrier  liable,    p.  479. 

Connecting — ^when  affidavit  of  defense  sufficiently  alleges  sole  lia- 
bility of  initial  carrier,    p.  479. 

when  initial  carrier  only,  liable  in  action  for  delay  of  ship- 
ment,   p.  479. 


Topical  Ikdsx.  653 


Declaration — when   sofflcleatly   alleges  causal  coanectl<m   between 

negligence  and  injury,    p.  490. 
Degree  of  care — what  required,    p.  126. 
Delay — when  initial  carrier  only,  liable,    p.  479. 
Falling   over   baggage  in  aisi9 — ^when   eridence   sustains   verdict 

p.  399. 
FrauA — ^what  does  not  constitute  fHtud  by  consignor,    p.  474. 
what  evidence  admissible  in  action  by  carrier  against  shipper 

for  fraudulent  valuation,    p.  474. 
Fruit — when  evidence  shows  prima  facie  case  of  liability,    p.  469. 
when  evidence  sustains  finding  as  to  damage  by  negligence. 

p.  453. 
Instruction— when  erroneous  (m  question  of  negligence  in  trans- 
porting live  stock,    p.  195. 

when  not  erroneous  as  assuming  facts,    p.  169. 

when  proper  in  action  for  personal  injuries,    p.  399. 

when  sufficient  in  action  for  injury  to  passenger,    p.  399. 

Interstate  shipment — what  law  governs,    pp.  195,  479. 

what  law  governs  in  action  for  damages,    p.  443. 

Judgment — when  conclusive  in  action  by  carrier  against  consignor. 

p.  474. 
Limitation  of  liability — what  damages  recoverable  in  case  of.    p.  453. 

when  evidence  of  knowledge  of  existence  of  admissible,    p.  474. 

when  not  bar  to  recovery,    p.  438. 

when  not  shown,    p.  195. 

when  shipper  bound  by  limitations  in  uniform  bill  of  lading. 

p.  453. 

when  stipulation  constitutes  matter  of  defense,    p.  195. 

when  stipulations  valid,    p.  195. 

lAve  stoch — what  is  duty  of  carrier  as  to  carriage  and  delivery  of 

interstate  shipment,    p.  195. 

• what  is  proximate  cause  of  injury,    p.  195. 

when  carrier  relieved  from  liability  for  delay  caused  by  con- 

ft 

gested  traffic,    p.  438. 

when  instruction  as  to  diligence  in  transporting  and  deliver- 
ing, improper,    p.  195. 

when  instruction  erroneous  on  liability  for  negligence  in  trans- 
porting,   p.  195. 

Loss  of  goods — who  may  sue  for.    p.  474. 

Negligence — when  contract  relieving  from  liability  for,  invalid, 
p.  195. 

Negligent  starting — w)ien  a  question  for  jury.    p.  490. 

Passenger  throum  from  ear — when  evidence  shows  negligent  start 
ing  of  car.    p.  490. 

Pleading — ^when  averment  of  injury  divisible,    p.  1. 

when  variance  immaterial,    p.  1. 

Relationship — when  instruction  on  existence  of,  correct,    p.  169. 

when  terminated,    p.  169. 
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Starting  car — when  evidence  shows  negligence,    p.  490. 
Unauthorized  delivery — when  recovery  precluded  by  provislona  of 
bill  of  lading,    p.  443. 

CHATTEL  MORTOAGBS. 
Acknovyiedgmeni  5y  attorney  in  fad — ^when  insufficient    p.  418. 

CITIES  AND  VILLAOBS. 

Compeiuation  for  service* — when  estopped  to  question  right  to. 

p.  351. 
Contract  for  improvement — when  appropriation  must  be  made  be- 
fore entering  into.    p.  211. 
Contributory  negligence — ^when  pedestrian  using  plank  over  ditch 

guilty  of.    p.  25. 
Ditchea — when  evidence  shows   negligence  in   permitting  use  of 

plank  over.    p.  25. 
Existence  of  office — when  evidence  insufficient  to  show.    p.  375. 

when  proof  of,  essential  to  recovery  of  salary,    p.  346. 

Interest — when  not  chargeable  with.    p.  211. 

Light  plant — when  city  has  power  to  make  extensions  to.    p.  211. 

Ordinances — when   criminal   record  of  accused   not  admissible   in 

prosecution  for  violating,    p.  323. 
when    each    violation   constitutes    separate   cause    of   action. 

p.  161. 
when  evidence  insufficient  to  support  verdict  for  violation  of. 

p.  323. 
when  finding  of  trial  court  on  prosecution  for  violation  not 

disturbed,    p.  585. 
when  fixing  of  amount  of  penalty  for  violation  of,  is  for  jury. 

p.  161. 

when  violation  of,  basis  for  action,    p.  437. 

when  violation  presumed  as  charged  in  complaint,    p.  585. 

Penal  ordinance — when  only  one  recovery  permitted  for  violation 

in  single  count,    p.  161. 
Pension — when  reinstated  patrolman  not  entitled  to.    p.  568. 
Pension  board — when  cannot  reinstate  discharged  officers,    p.  321. 
Police  pension — when  application  must  be  made  for.    p.  321. 

when  reinstatement  prerequisite  to  granting  of.    p.  321. 

Prosecution — what  assumed  as  to  existence  of  ordinance  on  appeal 

where  same  not  in  record,    p.  323. 
when  absence  of  ordinance  on  which  complaint  based  does 

not  prevent  review  of  sufficiency  of  evidence,    p.  323. 
when  evidence  insufficient  to  sustain  verdict  for  violation  of 

Chicago  Code.  §  2012.    p.  323. 
when  exception  to  judgment  not  necessary  to  review  of  suffi- 
ciency of  evidence  on  writ  of  error,    p.  323. 
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Right  to  oJBUce — when  proof  of,  essential  to  action  for  salary,    p.  346. 
Sidetoalk — ^when  evidence  sustains  verdict  for  injury  by  defect  in. 

p.  416. 
Btatutary  pawerB — ^when  city  estopped  to  set  up  irregular  exercise 

of.    p.  211. 
when  Irregular  exercise  of,  restrained,    p.  211. 

COMMERCE. 

IniertUUe  shipment — ^what  law   fOTems  in  action   for  damages, 
pp.  195,  443,  479. 

COMPROMISE  AND  SBTTLEnfBNT. 
Evidence  o/— when  Inadmissible,    p.  891. 

CONFLICT  OP  LAWS. 
Interttcae  ehiipment—wlULt  law  governs,    pp.  196,  448,  479. 

CONSERVATORS. 
See  INBANX  Pkbbonb. 

CONSPIRACT. 

l^vidence— when  sufficient  to  sustain  conviction,    p.  422. 
Interference  with   1>u9ine$9 — when   temporary   Injunction   properly 

made  permanent,    p.  330. 
Money  collected  for  purpoee  of  briheru — when  evidence  as  to  refusal 

to  return  proper,    p.  422. 
Temporary  injunction — when  properly  dissolved,    p.  830. 

CONSTITUTIONAL  LAW. 
Jury  trial— when  direction  of  verdict  constitutes  deprlval  of.    p.  1. 

CONTEMPT. 

Answer — ^when  sufficient  to  purge,    p.  294. 
Civil— when.    p.  300. 

when  punishment  not  Interfered  with.    p.  410. 

CUuiifled—hoyf.    pp.  294,  300,  410. 

Criminal — what  a  prerequisite  on  proceeding  for.    p.  300. 

what  proper  practice  on.    p.  300. 

what  proper  procedure  where  defendant's  answer  false,    p.  300. 

when  answer  requires  discharge,    p.  300. 

when   misrepresentations   as   to   Qualifications    as   surety   Is. 

p.  300. 
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when  opposing  t«8timony  not  heard,    p.  300. 

when  proceeding  for,  dietinctive.    p.  900. 

— •  when  proceeding  is.    pp.  294,  300. 

when  proceeding  to  punish  for  unfounded  motion  for  change 

of  venue  is.    p.  294. 
Denial  under  oa$h — when  insufficient  to  purge,    p.  410. 
Evidence — when  sufficient  to  support  order,    p.   410. 
Power  to  punish — when  court  has.    p.  294. 

Proceeding  in  equity  and  at  law — ^what  distinction  between,    p.  294. 
ProeeedinQ9  for  puMshmeni-^^ow  elassifiad.    p.  294. 
Punishment — when  not  interfered  with.    p.  410. 

CONTRAOTS. 
See  also  Buiu)Ino  CtoflrTSAOiss. 

Acts    of   parties — when    controlling    in   construction    of    contract. 

p.  225. 
Agent — when  personally  bound  by.    p.  463. 
Agreement  of  parties — when  presumed  writing  contains. .  p.  577. 
Breach — what  is  measure  of  recovery,    p.  414. 
what  recoverable  for  breach  of  contract  to  purchase  goods 

for  definite  period,    p.  595. 

when  evidence  shows,    p.  414. 

Com/pliance  with — ^who  has  burden  of  proving,    p.  347. 
Conditions — when  not  waived  by  payments  on  account    p.  347. 
ConsideratUm—^'hBX  oonstltutes  snffleient.    p.  129. 
Construction — how  tern  "net  cash"  construed,    p.  338. 

when  acts  of  parties  controlling,    p.  225. 

when  construed  as  a  whole,    p.  595. 

when  effect  given  to  all  clauses,    p.  645. 

when  question  for  court,    p.  391. 

Corporations — when  execution  by,  sufficient,    p.  414. 

Counties — ^how  may  be  made  with.    p.  226. 

when    president   of   county   board   not   authorized    to   make. 

p.  351. 
Covenants — when  enforced,    p.  565. 
Custom — when  evidence  of,  iBadmissiUe.    p.  542. 
Departure  from  terms — when  no  defense,    p.  225. 
Employment — when  amount  of  recovery  for  breach  of  contract  of, 

not  diminished  by  subsequent  earnings,    p.  610. 
Evidence — when  sufficient  to  support  verdict,    pp.  307,  351. 
Extension  of  time — when  evidence  insufficient  to  show.    p.  9. 

when  promise  to  third  person  not  binding,    p.  9. 

Illegal — when  no  recovery  on.    p.  245. 

Intention  of  parties — when  construed  to  carry  into  effect,    p.  225. 

who  has  burden  of  proving  that  contract  does  not  conform  to. 

p.  665. 
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Parol  evidence — when  rule  as  to  inapplicable,    p.  137. 

Payment  on  account — when  not  a  waiver  of  conditions  of  contract. 

p.  347. 
Promise  to  third  person — when  not  binding,    p.  9. 
Rate  of  compensation — when  evidence  as  to  rule  of  admissible. 

p.  351. 
Return  of  goods  in  compliance  with — ^when  shown,    p.  695. 
Subcontractor — when  may  sue  on  contract,    p.  526. 
Third  person — ^when  construed  for  benefit  of.    p.  527. 

when  may  not  sue  on.    p.  582. 

—. —  when  may  sue  on  contract  for  his  benefit,    p.  129. 

Value  of  labor  and  materials — ^when  eTideaoe  as  to,  immaterial. 

p.  442. 
Wills — when  agreement  to  settle  with  heir  not  provided  for  in  will 

based  on  sufllcient  consideration,    p.  129. 
Written  provisions — when  prevail  over  printed  provisions,    pp.  545, 

595. 

CORONERS. 

Burial  alloioance — ^when  not  entitled  to.    p.  102. 
Verdict— when  admissible,    p.  59^3. 

CORPORATIONS. 

AcknotDledgment — when  insufficient,    p.  413. 

Assessment  on  stock  subscriptions — when  notice  of  essential,    p.  640. 

Contracts — when  evidence  sufil(dent  to  show  existence  as  corporate 
contract    p.  414. 

when  execution  sufficient,    p.  414. 

Directors — when  evidence  shows  Joint  and  several  liability  to  cor- 
poration,   p.  112. 

Foreign — what  does  not  constitute  doing  business  within  State, 
p.  467.  I 

Investment — when  taking  of  second  mortgage  by  fraternal  society 
not  illegal,    p.  604. 

Meeting  of  directors — when  stockholder  estopped  to  question  valid- 
ity of  record  of.    p.  112. 

Officers — how  may  be  relieved  from  individual  liability  on  indebted- 
ness to  corporation,    p.  112. 

when  evidence  shows  power  to  bind  company,    p.  285. 

Receiver — ^when  allegations  of  stockholder's  bill  insufficient  to  war- 
rant appointment  pendente  lite.    p.  805. 

when  interlocutory  order  appointing  pendente  Ute  not  reversed 

for  lack- of  notice,    p.  305. 

when  may  appeal  from  order  appointing,    p.  305. 

Representative  of  pretended  corporation — when  action  must  be 
brought  to  enforce  individual  liability  of.    p.  518, 
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stock — when  eyidence  InsufRclent  to  establish  contract  to  repur- 
chase,   p.  112. 

when  sale  of,  presumed  intended,    p.  9. 

SubBcriptians  to  stock — what  essential  to  enforcement  of.    p.  640. 
— —  when  notice  of  assessment  essential,    p.  640. 
Ultra  vires — when  defense  of  unavailable,    p.  604. 

COSTS. 

Apportioned — ^when  not.    p.  512. 

Apportionment — when  action  of  chancellor  not  reviewed,    p.  251. 

when  discretion  of  chancellor  not  abused,    p.  251. 

Decree  as  to — ^when  defendants  may  not  complain,    p.  28. 
Discretion  of  court — when  not  interfered  with.    p.  512. 
Eminent  domain — ^when  taxable  in  favor  of  defendant,    p.  120. 
Person  advancing  costs — when  entitled  to  taxation  in  his  favor. 

p.  512. 
Taxable— how,    p.  512. 

COUNTIES. 

Acceptance  of  building  plans  and  speciflcatians — when  implied, 
p.  225. 

Acts  defectively  performed — when  have  power  to  ratify,    p.  225. 

Appraisers — when  authorized  to  employ,    p.  351. 

when  president  of  board  of  county  commissioners  may  appoint 

p.  351. 

Appropriations — when  valid,    p.  351. 

Board  of  supervisors — what  constitutes  ratification  of  act  of  com- 
mittee of  board,    p.  225. 

what  procedure  required  at  meetings,    p.  225. 

Building — when  liable  to  architect  for  plans  and  specifications, 
p.  225. 

Contract — how  may  be  made  with  county,    p.  225. 

^~  when  resolution  does  not  confer  on  president  of  board  of 
county  commissioners  power  to  make.    p.  351. 

Meetings  of  board  of  supervisors-rwhen  presumed  properly  con- 
vened,   p.  225. 

COUNTY  COURTS. 

Adjudicaiian  of  sanity — ^when  court  may  call  jury  to  determine  fit- 
ness to  care  for  property,    p.  270. 

Insanity  proceedings — when  Judgment  may  not  be  impeached, 
p.  270. 

when  presumed  to  have  Jurisdiction,    p.  270. 

Jurisdiction — when  not  defeated  by  set-off  claiming  sum  in  excess 
of.    p.  522. 
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when  presumed  to  have.    p.  270. 

Removal  of  conservator — when  has  Jurisdiction  over  subject-matter 
of  proceeding,    p.  270. 

COURTS. 

City  judge — when  may  sit  as  judge  of  Superior  Court    p.  351. 
County — when  jurisdiction  not  defeated  by  set-off  claiming  sum  in 
excess  of  jurisdiction,    p.  522. 

when  presumed  to  have  jurisdiction,    p.  270. 

Foreign — when  evidence  sufficient  to  show  jurisdiction  of.    p.  888. 
when  jurisdiction  of  presumed,    p.  388. 

COVENANTS. 
Enforced — when.    p.  665. 

CRIMINAL  LAW. 
See  also  Indictment  and  Information. 

Bill  of  particulars — when  sufficiency  of  information  presumed  be- 
cause of  failure  to  call  for.    p.  445. 

Election  between  counts — when  rulings  as  to,  proper,    p.  422. 

Evidence — when  admission  of,  under  proper  and  improper  counts 
not  erroneous,    p.  422. 

when  People's  case  may  be  reopened  to  allow  introduction  of. 

p.  422. 

Record  of  accused — ^when  inadmissible  in  prosecution  for  violating 
ordinance,    p.  323. 

Trial — ^when  defendant  estopped  to  complain  of  reopening  of 
People's  case.    p.  422. 

when  People's  case  may  be  reopened  to  allow  introduction  of 

testimony,    p.  422. 

Verdict — when  not  set  aside  as  against  weight  of  evidence,    p.  422. 

CUSTOMS   AND  USAGES. 

Evidence — when  admissible,    p.  228. 

when  inadmissible,    p.  351. 

'  when  inadmissible  to  vary  contract,    p.  542. 

Manufacture  in  accordance  ivith  custom — when  constitutes  a  com- 
pliance with  contract,    p.  369. 

DAMAGES. 

Acts  of  several  wrongdoers — when  damages  to  be  allowed,  question 

for  jury.    p.  50. 
Allowed — when.    p.  50. 
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Breach  of  contract — what  is  basis  of  recovery,    p.  414. 

-■ what  recoverable  for  breach  of  contract  to  purchase  goods  tot 

definite  period,    p.  595. 

Breach  of  warrantu — what  is  measure  of.    p.  467. 

Carriers — what  recoverable  under  bill  of  lading  limiting  liability, 
p.  453. 

Civil  Damage  Act — what  recoverable  for  loss  of  means  of  support, 
p.  85. 

when  instruction  not  erroneous,    p.  85. 

when  instruction  not  erroneous  as  assuming  facts,    p.  85. 

Contract  of  employment — when  amount  of  recovery  for  breach  not 
diminished  by  subsequent  earnings,    p.  510. 

when  recoverable  for  breach,    p.  510. 

Contributory  negligence — when  diminished  for,  under  Federal  Em- 
ployers' Liability  Act.    p.  228. 

Excessive — when  $400  not    p.  482. 

when  $800  not.    p.  134. 

when  $1,000  not.    p.  12«. 

when  $1,300  not.    p.  396. 

when  $3,000  not.    p.  178. 

when  $7,000  not.    p.  60. 

when  $8,000  not.    p.  228. 

when  $8,500  is.    p.  169. 

when  $9,000  not.    p.  490. 

when  $10,000  not.    p.  76. 

when  not  for  personal  injury  to  child,    p.-  60. 

Excessiveness — when  verdict  not  disturbed  on  ground  of.    p.  50. 

Exemplary — when  properly  allowed  in  action  for  assault  and  bat- 
tery,   p.  405. 

Flooding  abutting  land — ^what  evidence  inadmissible,    p.  184. 

what  is  measure  of  damages,    p.  154. 

when  instruction  erroneous  on  measure  of  damages,    p.  154. 

Future  suffering — when  instruction  not  erroneous,    p.  228. 

Instruction — when  en^neous  as  assuming  facts,    p.  154. 

Liquidated — when  provision  for  waived  on  delay  in  building,    p.  251. 

Loss  of  future  profits — ^when  recoverable,    p.  610. 

Mitigation — when  plaintiff's  conduct  ground  for,  in  action  for  as- 
sault and  battery,    p.  405. 

Pollution  of  ioater — what  is  nature  of  damages,    p.  50. 

what  plaintiff  must  prove,    p.  50. 

when   evidence  sufficient  to   sustain  verdict  as  to  amount 

p.  50. 

Question  for  jury — when  is.    p.  50. 

Remittitur — when  proper  on  appeal,    p.  405. 

Vacation  of  roads,  see  Roads  ako  Bbidgeb. 

DEATH, 
Negligence — what  necessary  to  prove  in  action  for.    r   48. 
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DEPOSITIONS. 

Readinff  hy  judge — ^when  proper  in  adTance  of  ofteiing  or  reading 
by  counsel,    p.  388. 

DISMISSAL  AND  NONSUIT. 

Vacation  of  default — when  suit  properly  dismissed  after  vacation  of. 
p.  418. 

DISORDBRLT   HOUSES. 
Bin  to  obofe^-when  not  an  attempt  to  punish  for  crime,    p.  410. 

DIVORCE. 
Crueltv — when  husband  not  entitled  to  divorce  on  ground  of.    p.  481. 

DRAMSHOPS. 

Civil  Damage  Act — ^what  constitutes  injury  to  means  of  support, 
p.  85. 

what  damages  recoverable  for  loss  of  means  of  support,    p.  85. 

when  evidence  shows  injury  to  means  of  support,    p.  85. 

when  evidence  shows  killing  of  deceased  in  self-defense,    p.  20. 

when  evidence  shows  that  Intoxication  was  caused  by  liquor 

sold  by  defendants,    p.  20. 

when  instruction  not  erroneous  on  injury  to  means  of  support. 

p.  85. 

when  instruction  on  damages  not  improper,    p.  85. 

when  instruction  on  liability  for  sale  or  gift  not  erroneous. 

p.  85. 

i  when  instructions  as  to  cause  of  death  not  reversibly  erro- 
neous,   p.  20. 

when  proof  as  to  death  by  intoxication  sufficient,    p.  20. 

License — when  discretion  not  interfered  with.    p.  485. 

when  issuance  discretionary,    p.  485. 

when  order  directing  issuance  of,  reversed  on  appeal,    p.  485. 

EASEMENT. 

Ditches — ^when  prescriptive  easement  to  carry  surface  water 
through,  not  acquired,    p.  208. 

Surface  water — when  prescriptive  easement  to  discharge,  not  ac- 
quired,   p.  208. 

EMBEZZLEMENT. 

Money  collected  for  unlawful  purpose — when  evidence  of  admissible, 
p  422. 
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eminent  domain. 

Attomey'i  fees — ^how  statute  allowing  should  be  construed,    p.  120. 
Costs,   fees   and   expense — ^when   taxable   in    fayor   of   defendant, 
p.  120. 

EQUITY. 

Bill — ^when  properly  dismissed,    p.  288. 

Bill  in  prior  suit — when  admissible,    p.  189. 

Bill  indeflniteness — when  ground  for  dismlpsaL    p.  288. 

Chancellor — when  may  disregard  evidence,    p.  37. 

Contract  of  adoption — when  construction  of,  for  chancellor,    p.  497. 

Costs — when  action  of  chancellor  in  apportionment  not  reviewed, 
p.  251. 

when  discretion  of  chancellor  not  abused,    p.  251. 

Cross-hill — what  is  oflBce  of.    p  28.    . 

when  improper,    p.  28. 

Decree — ^how  should  be  based,    p.  28. 

Decree  in  prior  suit — when  copy  admissible,    p.  189. 

when   lack  of  certification  on  offer  in  evidence  not   cured. 

p.  189. 

Dismissal — when  indefiniteness  of  bill  ground  for.    p.  288. 

Findings  of  master — ^when  conclusive,    p.  610. 

when   objection   cannot  be  raised,    p.   610. 

Interpleader — when  may  be  maintained  in  action  on  certificate, 
p.  401. 

Master — when  evidence  not  before,  not  considered,    p.  448. 

Master's  finding — when  conclusive,    p.  448. 

Motion  to  strike  replication — when  addressed  to  discretion  of  chan- 
cellor,   p.  497. 

Reformation  of  instruments,  see  Refobmahon  of  Instruments. 

Replication — ^how  failure  to  file  within  statutory  limits  waived, 
p.  497. 

^—  when  denial  of  motion  to  strike  not  an  abuse  of  discretion, 
p.  497. 

Res  judicata — when  judgment  dismissing  bill  not.    p.  281. 

Statement  of  witness  in  absence  of  parties — when  improperly  heard, 
p.  381. 

Supplemental  bill — ^when  distinction  between  original  and  supple- 
mental bill  disregarded,    p.  610. 

Verdict — what  is  effect  of.    p.  497, 

ESTATES  OF  DECEDENTS. 
Negligence — when  executor  not  liable  for  personal  injury,    p.  312. 
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ESTOPPEL. 

Cities — when  estopped  to  question  right  to  compensation,    p.  351. 
Record  of  meeting  of  directors — where   stockholders  estopped  to 
question  Talldlty  of.    p.  112. 

EVIDENCE. 

Bill  in  prior  ««it— when  admissible,    p.  189. 

Brokers — when    admissible    as    to    negotiations    with    purchaser. 

p.  462. 
Burden  of  proo/^when  on  Insurer,    p.  376. 
who  has,  as  to  compliance  with  contract,    p.  347. 


who  has,  in  proceeding  to  vacate  road.    p.  108. 


Oircumsiantial — when    Insufficient,    p.    366. 

Compromise — ^when  evidence  of,  Inadmissible,    p.  391. 

Conclusion — when  inadmissihle,    p.  166. 

Contradiction — when  evidence  of  wife  in  contradiction  of  plaintiff 

Improperly  excluded,    p.  403. 
Contradiction  of  party — ^what  evidence  admissible  for  purpose  of. 

p.  182. 
Copy  of  decree  in  prior  suit — ^when  admissible,    p.  189. 
Coroner's  verdict — ^when  admissible,    p.  598. 
Custom — when  admissible,    p.  228. 

when  inadmissible,    p.  351. 

Deed — ^when  admissible  to  show  title  for-  possession,    p.  282. 
Degree  of  proof  necessary — ^what  required  in  civil  action,    p.  134. 
Documentary — what  is  effect  of  failure  to  produce,    p.  261. 
Failure  to  call  witness  in  party's  control — ^what  is  effect  of.    p.  182. 
Failure  to  produce — what  is  effect  of.    p.  261. 
Fraud — when   improperly   excluded   as   to   worthlessness   of   note. 

p.  47. 
Judicial  notice — when  taken  of  ordinance,    p.  585. 
Lease — ^when  competent  evidence  under  statement  of  claim,    p.  435. 
Number  of  vMnesses — when  right  to  recover  does  not  depend  upon. 

p.  8. 
Obstruction   of  roads — ^what   incompetent   in   action   for   penalty. 

p.  24. 
Opinion — ^when  inadmissible,    p.  169. 
Parol — when  inadmissible  to  contradict  renewal  premium  receipt. 

p.  316. 

when  rule  as  to  inapplicable,    p.  137. 

Preponderance — what  constitutes,    p.  442. 

what  does  not  constitute,    p.  553. 

when  instruction  correct,    p.  134. 

when  instruction  properly  refused,    p.  50. 

Presumption — when  cannot   be  based   upon   another   presumption. 

p.  366. 
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when  instruction  as  to  presmnptlon  of  acceptance  of  goods 

correct,    p.  35. 
atatement  of  witness  in  absence  of  parties — ^when  improperly  heard 

in  an  equity  proceeding,    p.  381. 
Val%e  of   labor  and  material — ^when  eridence   as  to    immaleriaL 

p.  442. 

EXECUTION. 

Trial  of  right  to  property — ^when  eridence  sufBclent  to  sustain  Judg- 
ment,   p.  538. 

Writi  of — when  statute  as  to  service  of  copy  of,  complied  with, 
p.  576. 

BXBBIPTIONS. 
Schedules — when  unsworn,  insofflolent    p.  570. 

FEDERAL  EMPLOYERS'  LIABILITY  ACT. 

Assumed  risks — what  are  not  assumed,    p.  228. 

when  assumption  of  risk  of  injury  trom  "lUcluA"  cafs  for 

jury.    p.  228. 
Contributory  negligence — when  damacres  diminished  for.    p.  228. 
Damages — when  instruction  erroneous,    p.  228. 
''Kicked"  cars — when  rallroa4  liable  for  injuries  to  employees  l>y. 

p.  228. 
"Kicking''  ear— when  negligence  qnestion  for  jury.    p.  228. 
Proximate  cause— ^hen  "kicldng"  oar  on  •4Joial]ig  track  auagUon 

for  jury.    p.  228. 

FEES. 

Attorneys— how  statute  allowing  in  eminent  domain  proceedings 

construed,    p.  120. 
when  not  recoverable  in  forcible  detainer  proceedings,    p.-  435. 

FORCIBLE  ENTRY  AND  DETAINER. 

Attorney's  fees — when  not  recoverable,    p.  435. 

Dem^ind  for  possession — when   not   necessary   to   maintenance  of 

action,    p.  451. 
Deposit — when  properly  allowed  as  part  payment  of  rent     p.  435. 
Forcible  entry — what  constitutes,     p.  385. 
Instruction — ^when  properly  modified,    p.  282. 
Laches — when  not  a  defense,    p.  385. 
Possession    by    another — when    constitutes    possession    by    owner. 

p.  385. 
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Possession  of  plaintiff — when  deeds  admiseible  to  show  that  plaintifl 
did  not  take  posseMlon  without  title,    p.  282. 

when  evidence  sufQcient  to  show.    p.  282. 

Rent — when  cannot  be  iteoovered  after  Institution  of  suit    p.  435. 
Title — ^when  Questions  of,  cannot  be  adjudicated,    p.  386. 

FRATERNAL  S0CIETIB6. 

See  also  Inbu&anok. 

Appeal  to  internal  tribunals — ^when  member  must  take,    p,  199. 
By-laws — ^how  construed,    p.  199. 

how  construed  as  to  oompromise  of  claim,    p.  199. 

when  applicant  bound  by  subsequently  enacted,    p.   144. 

-: —  when  custom  of  waiver  is  for  jury.    p.  376. 

Investment — when  taking  second  mortgage  not  iUegah    p.  604.        • 

Merger — what  by-laws  governing  in  case  of.    p.  144. 

what  constitutes  ratification  of  contract  of.    p.  144. 

Rights  of  members — ^when  court  has  jurisdiction  to  enforce,    p.  199. 

FRAUD. 

Brokers — ^when  evidence  insufficient  to  show  fraud  by.    p.  285. 

Carriers — what  does  not  constitute  fraud  by  consignor,    p.  174. 

what  evidence  admissible  in  action  against  shipper  for  fraudu- 
lent valuation,    p.  474. 

Evidence — when  improperly  excluded  as  to  worthlessness  of  note, 
p.  47. 

FRAUDS,   STATUTE  OF. 
Failure  to  plead—when  waived  by.    p.  497. 

FRAUDULENT  CONVEYANCES. 

Attachment — ^when   instruction   properly   given   as   to   conveyance. 

p.  331. 
Bulk  sales — when  evidence  shows  relation  of  debtor  and  creditor. 

p.  550. 
Relation  of  debtor  and  creditor — ^when  evidence  shows,    p.  550. 

GAMING. 

Money  seized  in  gambling  raid — when  not  recoverable  from  State's 
Attorney,     p.  245. 

GARNISHMENT. 

■ 

Assignment  of  wages — what  necessary  to  be  shown  where  made  by 
asf'Tit  under  po"  er  of  attorney,     p.  192. 
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when  equitable,  protected,    p.  192. 


Indebtedness — ^when    evidence    insufflclent    to    sustain    judgment. 

p.  244. 
Wages    earned    outside    Btate — ^when    court    has    no    jurisdiction. 

p.  244. 

QUARDIAN  AND  WARD. 
See  Insane  Pebsonb. 

HOUSES  OF  ILL  FAME. 
See  DiBOBDESLT  Houses. 

HUSBAND  AND  WIFE. 

C<mtract  of  adoption — what  are  rights  of  wife  marrjrlng  subsequent 

to  making  of.    p.  497. 
Duty  to  support  wife — what  is  extent  of.    p.  85. 
Injury  to  toife — when  instruction  on  rig^t  of  wife  to  recover  for 

loss  of  time  not  reversible,    p.  126. 
Services  of  toife — ^who  may  recover  for  loss  of.    p.  126. 

INDEMNITY. 

Conditions — when  not  binding  on  one  to  whom  not  communicated. 

p.  318. 
Evidence — when  sustains  verdict,    p.  318. 

INDICTMENT  AND  INFORMATION. 

Bill  of  particulars — when  sufficiency  of  information  presumed  be- 
cause of  failure  to  call  for.    p.  445. 

Counts — when  discretionary  to  compel  election  between,    p.  422. 

when  motion  to  compel  election  too  late.    p.   422. 

when  refusal  to  compel  election  before  trial  not  erroneous. 

p.  422. 

when  several   counts  relating  to  same   transaction   may  be 

joined  in  one  action,    p.  422. 

Defect — when  waived,    p.  445. 

Time  of  offense — when  information  sufficiently  alleges,    p.  445. 

Vagrancy — ^when  information  sufficient,    p.  445. 

INFANTS. 

Vegligence — ^what  degree  of  care  required  of.    p.  60. 
Vegligence  of  parent — when  not  imputed  to  child,    p.  60. 
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»  INJUNCTION. 

Action  at  lata — when  granted  to  restrain  prosecution  In  foreign 
jurisdiction,    p.  326. 

Bill — when  not  prematurely  brought    p.  356. 

Burden  of  proof — who  has.    p.  565. 

Confession  of  judgment — when  lessor  not  restrained  from  confessing 
Judgment  In  accordance  with  lease,    p.  665. 

Conspiracy — when  temporary  Injunction  properly  dissolved,    p.  330. 

Contract — when  release  from  contract  causing  hardship  not  granted, 
p.  565. 

Crime— when  bill  not  an  attempt  to  punish  for.    p.  410. 

Enforcement  of  judgment — when  evidence  sufficient  to  warrant  re- 
straint,   p.  401. 

House  of  ill  fame — when  bill  to  abate  not  an  attempt  to  punish  for 
crime,    p.  410. 

Interference  with  tiusiness — when  temporary  Injunction  properly 
made  permanent,    p.  330. 

Interlocutory  appeal — what  considered  on.    p.  401. 

Parties  complainant — when  properly  Joined,    p.  356. 

Taxpayer — when  may  maintain  bill.    p.  356. 

Yiolation — when  evidence  supports  contempt  order,    p.  410. 

INSANE  PERSONS. 

Adjudication  of  in^anifi/— when  court  may  call  Jury  to  determine 

fitness  to  care  for  property,    p.  270. 
Judgment  of  County  Court — when  may  not  be  Impeached,    p.  270. 
Jurisdiction  of  person — when  question  waived,    p.  270. 
Notice — when    unnecessary    In    proceeding    to    determine    sanity. 

p.  270. 
Proceedings — ^when   County  Court   presumed  to  have  Jurisdiction. 

p.  270. 
Removal    of    conservator — when    County    Court    has    Jurisdiction. 

p.  270. 
when  Instruction  not  misleading,    p.  270. 

INSTRUCTIONS. 

Abstract — when  properly  refused,    pp.  60,  101,  282,  462. 
Accuracy — when  necessary,    p.  164. 

Argumentative — when  properly  refused,      pp.  50,  101,  282. 
Assault  and  battery — when  proper  as  to  consideration  of  defendant's 

pecuniary    circumstances,    p.    405. 
Assuming  facts — ^when  erroneous  as.    p.  154. 

when  not  erroneous  as.    pp.  85,  169. 

when  properly  refused,    p.  182. 

Attachment — when  properly  given  as  to  conveyance  of  property. 

p.  331. 
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Carriers — when   correct  as  to   cftre   required  towards   passengers, 
p.  169. 

when  erroneous  on  question  of  liability  foT  transporting  live 

stock,    p.  195. 

when  proper  as  to  diligence  In  transporting  and  delivering 

live  stock,    p.  195. 

when  proper  in  action  by  passenger  for  Injuries,    p.  399. 

Civil  Damage  Act — ^when  erroneous  on  liability  for  sale  or  gift  of 

liquor,    p.  85. 

when  not  erroneous  on  injury  to  means  of  support,    p.  85. 

when  not  improper,    p.  85. 

Conservator — when  not  misleading  in  proceeding  to  remove,    p.  270. 

Consideration  as  a  whole — what  Is  rule  as  to.    p.  20. 

Covered  fty  others  given — ^when  properly  refused,    pp.  90,  101,  139, 

182,  258,  399,  539. 
Credibility  o/  witnesses — ^when  modification  of  instruction  on,  not 

reversible,    p.  490. 

when  not  erroneous,    p.  91. 

when  proper,    p.  90. 

Cure  hy  other  instructions — when  effected,    p.  228. 

Damages — when   not   erroneous   on   question    of   future   suffering. 

p.  228. 
Degree  of  proof — when  modification  of  instruction  proper,    p.  497. 
Directed  verdict — ^when  Improper,    p.  184. 
Dramshops — when  not  reversible  as  to  cause  of  death,    p.  20. 
Erroneous — when  not  cured  by  subsequent  Instructions,    p.  76. 
Essential   elements — when    request   properly   refused   as   omitting. 

p.  282. 
Favorable — when  party  may  not  complin  of.    p.  258. 
Federal  Employers'  Liability  Act — when  erroneous,    p.  228. 
Flooding  abutting  land — when  erroneous  on  measure  of  damages. 

p.  154. 
Forcible  entry — when  properly  modified,    p.  282, 
Ignoring  issue — when  erroneous,    p.  184. 
Inapplicable — when  properly  refused,    pp.  76,  101. 
Insurance — when  erroneous  in  action  for  sick  benefits,    p.  199. 

when  erroneous  on  question  of  waiver,    p.  184. 

when  misleading,    p.  376. 

Issues — when  properly  refused  as  not  in  conformity  with.    p.  258. 

Lengthy  and  involved — when  refusal  proper,    p.  126. 

Master  and  servant — when  sufficient  on  liability  for  failure  to  pro- 
vide sufficient  means  for  escape  from  fire.    p.  539. 

Miners*  Act — ^when  not  improper  in  language  of  statute,    p.  76. 

Mines — when  erroneous  as  to  requirements  of  statutes  for  crosscuta. 
p.  76. 

when  improper  as  to  refuge  places,    p.  76. 

Modifica;tlon — when  not  erroneous,    p.  199. 

when  proper,    p.  101. 
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Negligence  of  parent — wben  instruction  in  action  for  injury  to  child 

proper,    p.  593. 
Numher — when  giving  of  numerous  InstructionB  improper,    p.  60. 
Partnership — when  misleading  on  admission  of  liability  of  copart- 
ner,   p.  182. 
Pollution  of  v^ater — ^when  properly  refused  as  to  liability  of  owner 

of  oil  well.    p.  50. 
Preponderance — ^when  correct,    p.  134. 

when  properly  refused,    p.  60. 

Presumption — wben  jury   presumed  to  have  followed  Instruction. 

p.  228. 
Prowimate  cause — ^when  court  should  give.    p.  76. 

when  refusal  erroneous,    p.  76. 

Reference  to  counts  in  declaration — wben  not  misleading,    p.  639. 
Reference  to  declaration — ^when  not  erroneous,    p.  199. 
Requests — when  necessary,    p.  462. 

when  properly  refused,    pp.  139,  199. 

when  refusal  not  erroneous,    pp.  83,  126. 

Riparian  owners — ^when  correct    p.  50. 

Sales — when   correct   as  to   presumption   of  acceptance   of   goods. 

p.  35. 
Series — when  construed  as.    p.  228. 
Theory  of  case — ^when   party   entitled   to   instruction   presenting. 

p.  282. 
Vacation  of  roads — when  proper  as  to  burden  of  proof  of  damages. 

p.  108. 

' when  proper  as  to  right  to  damages,    p.  108. 

Yieto  by  jury — when  erroneous  as  to  weight  accorded  to.    p.  164. 

INSURANCE. 

Accident — when  evidence  sufficient  to  sustain  verdict,    p.  316. 

when  question  whether  accident  caused  by  exposure  to  un- 
necessary danger  is  one  of  fact.    p.  316. 

Appeal  from  decision  of  officers  of  order — ^when  member  must  take, 
p.   199. 

Application — when  false  statement  bars  recovery  on  policy,    p.  90. 

when  right  to  forfeiture  for  Mae  statement  waived,    p.  376. 

Burden  of  proof — when  on  insurer,    p.  376. 

By-laws — ^how  construed.  '  p.  189. 

how  construed  as  to  compromise  of  claim,    p.  199. 

what  by-laws  govern  In  case  of  merger  of  society,    p.  144. 

when  change  of  theory  on  appeal  as  to  construction  of,  not 

allowed,    p.  199. 

when  provision  In  application  that  applicant  bound  by  subse- 
quently enacted  by-laws,  valid,    p.   144. 

when  question  of  waiver  Is  for  jury.    p.  376. 

Defense — when  burden  of  proving  on  Insurer,    p.  876. 
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Destruction  of  property — when  evidence  Ineufflcient  to  show  that 

insured  destroyed  property,    p.  166. 
Exercise  of  care  for  safety — ^when  evidence  shows,    p.  344. 
Fire  insurance  contract — ^how  construed,    p.  166. 

when  not  forfeited  by  taking  additional  insurance,    p.  166. 

Forfeiture — when  not  enforced,    p.   166. 

when  right  to,  waived,    p.  376. 

Instruction — when  erroneous  as  Ignoring  issue,    p.  184. 

when  misleading,    p.  376. 

Interpleader — when   may  be  maintained   in   action   on   certificate. 

p.  401. 
Medical  examination — ^when  right  of  forfeiture  for  false  statement 

waived,    p.  376. 
Merger  of  benefit  societies — ^what  constitutes  ratification  of  contract 

of.    p.  144. 
Nonpayment  of  premium — when  evidence  shows  waiver  of  provision 

for  forfeiture,    p.  184. 

when  provision  in  policy  for  forfeiture  may  be  waived,    p.  184. 

Renewal  premium — when  parol  evidence  inadmissible  to  contradict 

receipt  for.    p.  316. 
Rights  of  members — when  court  has  jurisdiction  to  enforce,    p.  199. 
Sick  benefits — ^when  evidence  sustains  verdict  in  action  for.    p.  199. 

when  instruction  in  action  for,  erroneous,    p.  199. 

Waiver — ^when  instruction  on,  erroneous,    p.  184. 

INTEREST. 

Municipal  corporations — when  not  liable  for.    p.  211. 
Unliquidated  demands — when  not  recoverable  on.    p.  522. 

INTERPLEADER. 

Insurance  certificate — ^when   properly  maintainable  in  action   on. 
p.  401. 

JUDGES. 
City  judge — when  may  sit  as  Judge  of  Superior  Court,    p.  351. 

JUDGMENT. 

Confession — ^when  burden  of  proof  on  plaintiff  after  opening  of. 

p.  588.  0 
when  proper  practice  to  restore  Judgment  by,  after  trial  had. 

p.  588. 
Default — what  decrees  may  be  had  after  setting  aside,    p.  418. 

when  affidavit  on  motion  to  set  aside  sufficient    p.  418. 

when  case  properly  dismissed  after  vacation  of.    p.  418. 
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when   defendant  g^uilty  of  negligence  authorizing  refusal  to 

vacate,    p.  463. 

when  diligence  shown  on  motion  to  set  aside,    p.  418. 

—  when  discretion  not  abused  by  refusal  to  set  aside,    p.  418. 

—  when  failure  to  dispose  of  plea  in  abatement  ground  for  setting 
aside,    p.  418. 

when  properly  refused  in  Municipal  CkKirt.    p.  371. 

when  ruling  on  motion  to  set  aside  not  disturbed,    p.  418. 

when  set  aside,    p.  463. 

Foreign — ^when  binding  on  parties,    p.  388. 

when  defense  cannot  be  made  in  action  on.    p.  388. 

when  evidence  sufficient  to  show  Jurisdiction  of  foreign  court. 

p.  388. 

when  evidence  supports  verdict  in  action  on.    p.  388. 

when  Jurisdiction  of  foreign  court  presumed,    p.  388. 

Former  appeaU — when  Judgment  on  not  conclusive  on  question  of 
damages,    p.  108. 

General  issue — when  may  be  stricken  and  Judgment  entered  for 
plaintiff  on  affidavit  of  claim,    p.  522. 

Motion  in  arrest — ^when  improperly  denied,    p.  14. 

Res  judicata — when  Judgment  by  consignee  against  carrier  con- 
clusive-in  action  by  carrier  against  consignor,    p.  474. 

when  Judgment  dismissing  bill  not.    p.  281.- 

Restraint  of  enforcement — when  evidence  Justifies,    p.  401. 
Vacation — when  discretionary,    p.  463. 

JURY. 

Appeal  bond — when  defendant  entitled  to  have  damages  assessed  by 
Jury.    p.  580. 

LANDLORD  AND  TENANT. 

Confession  of  judgment — ^when  lessor  not  restrained  from  confess- 
ing Judgment  in  accordance  with  lease,    p.  565. 

Defective  premises — when  evidence  sufficient  to  show,  in  porch 
railing,    p.  60. 

when  landlord  liable  for  injury  caused  by.    p.  60. 

Lease — ^what  is  efTect  of  provision  for  extension  of  term  in  absence 
of  notice,    p.  588. 

when  agents  may  not  change  provisions  in.    p.  588. 

when  competent  evidence  under  statement  of  claim,    p.  435. 

when  provision  for  automatic  extension  of  term  by  failure  to 

give  notice  based  upon  sufficient  consideration,    p.  588. 

Notice  of  termination  of  lease — when  evidence  sufficient  to  show 
waiver  by  lessor,    p.  588. 

Notice  to  quit — when  sufficient,     p.  451. 

Offer  to  lease — what  constitutes  revocation  of.    p.  137. 
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when   contingent   upon   exercise  of  option   by   third   person. 

p.  137. 

when  revocable,    p.  137. 

Purchaser  at  foreclosure  sale — ^when  may  eject  tenant  of  mortgagor. 

p.  95. 
Relation — when  does  not  exist    p.  95. 
Rent — when  cannot  be  recovered  in  forcible  detainer  proceedings. 

p.  435. 

when  deposit  allowed  as  part  payment  of.    p.  435. 

when  purchaser  at  foreclosure  sale  not  entitled  to  recover 

from  tenant  of  mortgagor,    p.  95. 

when  right  to,  superseded  by  new  agreement,    p.  34. 

Repairs — when  required  to  make  on  porch,    p.  60. 
Unsigned  lease — ^when  not  complete  contract    p.  137. 

LIMITATION  OP  ACTIONS. 

Mortgages — ^what  insuflSdent  to  toll  statute,    p.  261. 

when  lien  on  mortgaged  premises  kept  alive  by  payments  by 

one  Joint  debtor,    p.  261. 

when  running  of  statute  tolled  by  payment  on  note.    p.  261. 

Tfew  suit — ^when  filing  of  supplemental  bill  in  action  to  foreclose 

trust  deed  net  commencement  of.    p.  610. 
Representative   of   pretended   corporation — ^wfaen   action   must    be 
brought  to  enforce  individual  liability  of.    p.  518. 

LOGS  AND  LOGGING. 

*'Doyle^s  r«2«"— what  ia.    p.  176. 

— • —  when  evidence  insufficient  to  show  that  plaintilT  used.    p.  175. 


MASTER  AND  SERVANT. 

Assumed  risks — what  are  not  assumed,    p.  228. 

when  risk  of  injury  from  explosion  not  assumed  by  shot-flrer. 

p.  83. 

when  risk  of  injury  from  "kicked"  car  for  Jury.    p.  228. 

Collections — when  evidence  sufficient  to  show  accounting  for,  on 

part  of  employee,    p.  675. 
Contract  of  employment — when  amount  of  recovery  for  breach  not 

diminished  by  subsequent  earnings,    p.  510. 

when  damages  recoverable  for  breach,    p.  512. 

Custom — when  evidence  as  to,  admissible,    p^  228. 
Explosion — what  proof  essential  to  warrant  recovery,    p.  366. 

when  evidence  insufficient  to  sustain  verdict,    p.  366. 

Factory  Act — when  evidence  sufficient  to  sustain  Judgment  under. 

p.  539. 
Federal  Employers*  Liability  Act,  see  F&deiiai.  Emplotbbs*  Liabilt 

ITY  Act. 
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Felloi€-$ervant — when  relation  of,  question  of  fact.    p.  178. 

Fire — when  instruction  on  liability  for  not  providing  sufficient 
means  of  escape  proper,    p.  539. 

Independent  contract — when  principal  not  liable  for  negligence  of. 
p.  398. 

Inspecting  cars — when  foreman  shown  to  have  notice  that  car  in- 
spector was.    p.  228. 

Instruction — when  not  misleading,    p.  639. 

''Kicked'*  car — when  negligence  question  for  jury.    p.  228. 

Miners,  see  Mines  and  Minerals. 

Place  of  injury — when  variance  not  fatal,    p.  228. 

Pleading — when  no  variance  shown,    p.  539. 

Proximate  cause — when  question  for  jury.    p.  228. 

Relation — when  question  for  jury.    p.  259. 

when  special  plea  necessary  to  raise  issue,    p.  258. 

Scope  of  authority — when  question  for  jury.    p.  259. 

Wages — ^what  constitutes  equitable  assignment  of.    p.  192. 

what  necessary  to  be  shown  where  assignment  made  by  agent 

under  power  of  attorney,    p.  192. 

when  assignment  invalid,    p.  194. 

when  assignment  not  presumed  fraudulent    p.  192. 

when  assignment  of  future  earnings  invalid,    p.  219. 

when  assignment  of  future  wages  valid,    p.  219. 

when  assignment  under  power  of  attorney  invalid,    pp.  194, 

219. 

when  duty  of  employer  to  ascertain  authority  of  agent  making 

assignment,    p.  219. 

when  may  be  assigned,    p.  192. 

when  payment  under  invalid  assignment  of  wages  no  defense. 

p.  219. 

Warning  of  danger — when  not  required  to  give,  to  experienced  em- 
ployee,   p.  255. 

Workmen's  Compensation,  see  Wobkmen's  Ck)MPEN8ATioif. 

MINES  AND  MINERALS. 

Oau^e    of   injury — when    evidence    sustains    finding    for    plaintiff. 

p.  64. 
Contril>utory  negligence — ^when  no  defense,    p.  64. 

when  shot-firer  not  guilty  of.    p.  83. 

Crosscuts — what  is  purpose  of  statute  in  relation  to.    p.  76. 
when  instruction  as  to  requirements  of  statute  for,  erroneous. 

p;  76. 
Declaration — ^when  evidence  sustains,    p.  64. 
Directed  verdict — when  prpper.    p.  255. 
Entry  of  mine — when  evidence  shows  unsafe  condition,    p.  64. 

when  question  of  dangerous  condition  is  for  jury.    p.  64. 

Explosion — when  evidence  sustains  declaration,    p.  76. 
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when  risk  of  not  aasiuned  by  sbot-flrer.    p.  $3. 


Essplogivea — when  neccisaity  for  Instruction  to  miner  is  tour  jury. 

p.  76. 
FBUoto-^ervanir-vriiea:  question  of  tacL    p.  178. 
Instruction — when  not  Improper  in  language  of  statute,    p;  1%. 
Mine  examiner — wh«a  duty  ta  wam  abo^flrers  oi  dangevoua  condi- 
tion,   p.  83. 

when  failure  to  report  dangerous  coaditi<»  ImmateriaL    p.  64. 

when  ownar  liaMe  for  negligence  of.    p.  64. 

Miners'  Act — ^how  construed,    p.  64. 

what  constitute*  wilful  Yiolation.    p.  64. 

Obstructions  on  track — when  mine  owner  has  oonstiruetive  noitlQe  of. 

p.  178. 
Oil  wells — when  instruction  as  to  liability  for  poUujfcion  of  water 

properly  refused,    p.  50. 
Proximate  cause— mheu  failure  to  warn  of  dviger  i&    Hk  831 
Refuge  places — when  instruction  relative  to.  tmpvopcr.    p.  76. 
l^c^iMe— *when  c^Tidenee  shows  negligent  aocnrotilnUoa  of.    p/14. 
Rent — when  right  to,  superseded  \fg  new.  agreeneQ.t    p.  H* 
Safe  place — ^when  duty  to  furnish,    p.  26$. 
8hot-flreri — wtea  dulty  of  examiner  to  warn  of  daneerouo:  oea^Uiea. 

p.  83. 
Sprinkling  entrnh-when  evidence  shows  fUlure,  as  OttUfr  of  injury. 

P.  «4. 
Unsafe  place — ^when  owner  liable  for  permitting  employee  ta  enter. 

D.  «4. 
Vice  principal— who  is.    p.  64. 
Warning  of  danger—v/hen  not  required  to  give  to.  eix^iAeofi^^  eo^ 

plof  e8<    P»  266. 

MORTGAGBa 

Adverse  claim  a/  title — when  validity  of,  maj  Qjot  be  determined  In 

suit  to  foreclose,    p.  610. 
Annulment — ^when  assignee  of  mortgage  securing  note  may  not 

maintain  action  on.    p.  37. 
As$iamsQi'  wjy»n  d«Gree  of  foreclosure  denied,    p.  37. 

when  may  not  sue  on  note.    p.  37. 

LinUtation  of  octiont— when  filing  ol  sopplemeatal  bill  in  proceed' 

ing  to  foreclose  trust  deed  no4  commeftcement  of  new  suit 

p.  (U;0. 
Mem,oraMAiim  on  note — when  construed  wHh.    p.  37. 
Nonrnegotiable  note — ^what  are  rights  of  assignee  of  mortga9>.  under. 

p.  37. 
Jfotes  secured  by — when  presumed  that  purchasers  of  property  re* 

ceived  benefit  of.    p.  610. 
Rent-^y/hen  purchaser  at  foreclosure  sale  not  entitled  to 

from  teniuit  of  mortgagor,    p.  95. 
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statute,  of  limitcUiona — what  insufflcient  to  toll  statute,    p.  261, 
when  lien  on  premises  kept  alive  by  payment  by  on^  Joint 

debtor,    p.  261. 

when  running  of  tolled  by  payment  on  note.    p.  261. 

Surety — wha|;  1^  extent  of.  liability  of  purchajser  of  property,  to 

surety  purchasing  note.    p.  610. 
when  surety  purchasing  note  and  trust  deed  not  precluded 

from  asserting  claim,    p,  6U(l 
when  surety  purchasing  note  not  estopped  to  assert  claim,  by 

failure  to  appear  in  burnt  record  proceediass.    p.  610, 
Tenant  of  mcrtgofror — ^when  purchaser  at  foreclosure  sal^  may  eject. 

p.  95. 

ACUNICIPAL  COURT. 

AJfida^;  of  d^/en^e— when  defendant  may  not  proye  matter  i^ot  ^t 

up  in.    p.  582. 
when  sufficient,    p.  479. 


AfjMavit  pf  merits — ^wj^en  do<^^  not  state  defense  to  action  on  prom- 
issory note.    p.  527. 

when  properly  stricken  from  flies,    p.  637. 

Appeal — ^lyhen  question  not  presfenred  by  bill  of  ercepUpik^^  or  Bi- 
ographic report  not  reviewed,    p.  484. 

Instruction — ^when  not  sustained- on  review,    p.  484. 

Judffment — when  Judgment  by  default  properly  refused,    p.  371. 

Judgment  on  pleading — when  not  ohjeptionable.    p.  577. 

Ordinances — when  violation  presumed  as  charged  in  complaint, 
p.  585. 

Rules — when  not  Judicially  noticed,    p.  568. 

Statement  of  claim — when  insufficient  in  tort  action,    p.  47^ 

when  lease  competent  evidence  under,    p.  435. 

when  plalntift  relying  oa  statute  in,  bound  thereby,    p.  518. 

when  sets  up  cause  of  action  on  note  only.    p.  527. 

when  sufficient  in  action  on  promissory  note.    p.  527. 

Statement  of  set-off— when  properly  stricken  from  flies,    p.  637. 

NBGLIOENCB. 

Burden  of  proof — ^when  on  plaintiff,    p.  169. 

Children — what  degree  of  care  required  of.    p.  60. 

Contributory — when  burden  of  proof  on  plaintiff,    p.  600. 

Death — what  essential  to  be  proved  In  action  for.    p.  48. 

Disputed — when  negligence  of  ^parent  not  imputed  to  child,    p.  60. 

Executor — when  not  liable  for.    P.  312. 

Independent  confractor — when  principal  not  liable  for  negligence 

of.    p.  398. 
Injuries  from  two  causes — when  person  liable  for.    p.  64. 
Ordinance — ^when  disobedience  basis  of  action,    p.  437. 
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ParenU — ^when  instruction  on  negligence  of,  in  action  for  injuries 

to  child  proper,    p.  593. 
Proximate  cause — what  constitutes,    p.  64. 

when  question  for  jury.    pp.  64,  228. 

when  refusal  of  instruction  on,  erroneous,    p.  76. 

Trustee — when  not  liable  for.    p.  312. 

NBGOTIABLE   INSTRUMENTS. 

Affidavit  of  merits — ^when  does  not  state  defense  to  action  on  note. 

p.  527. 
Assignee  of  mortgage — when  may  not  sue  on  note.    p.  37. 
Construction — when  question  for  court,    p.  418. 
Elements — what  constitute,    p.  37. 
Evidence — when  sufficient  to  support  Judgment,    p.  341. 
Memorandum   on   till    or  note — when   construed   with   mortgage. 

p.  37. 

when  part  thereof,    p.  37. 

when  party  may  show  purpose  of.    p.  37. 

Von-negotiahilitv — when  evidence  shows,    p.  37. 

Plea  in  abatement — ^what  issue  of  fact  raised  by.    p.  418^ 

Statement  of  claim — when  sets  forth  cause  of  action,    p.  527. 

NEW  TRIAL. 
Motion  for— what  must  be  shown,    p.  418. 

NUISANCE7S. 
Pollution  of  water — when  constitutes  a  public  nuisance,    p.  50. 

OIL  WELL. 

Pollution  of  water — when  instruction  as  to  liability  properly  re- 
fused,   p.  50. 

PARENT    AND    CHILD. 

Injury  to  child — when  instruction  on  negligence  of  parents  proper. 

p.  593. 
Negligence  of  parent — ^when  not  imputed  to  child,    p.  60. 

PARTIES. 

Carriers — who  may  sue  for  loss  of  goods,    p.  474. 
Joint  obligation— when  one  person  may  not  maintain  Joint  action 
on.    p.  418. 
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PARTITION. 
Decree — when  informality  not  ground  for  reversal,    p.  28. 

PARTNERSHIP. 

Change — ^when  creditor  without  notice  may  recover  for  goods  sold 
after,    p.  182. 

Contract — ^when  evidence  shows  entry  into,  with  member  individu- 
ally,   p.  251. 

Indebtedness — when  evidence  shows  release  of  partner  from  lia- 
bility on  sale  of  interest,  by  creditor,    p.  182. 

Instruction — when  misleading  on  admission  of  liability  of  copart- 
ner,   p.  182. 

Sale  of  interest — ^when  evidence  shows,    p.  182. 

Sale  to  copartner — when  burden  of  proof  on  partner  to  show, 
p.  182. 

when  burden  on  partner  to  show  notice  by  creditor,    p.  182. 

PAYMENT. 

Application — when   evidence  shows,   authorized,    p.   261. 
Defense — when  is  matter  of.    p.  351. 

PENALTIES. 

Ordinances — when    each    violation    constitutes    separate    cause    of 

action,    p.  161. 
— •  when  fixing  of  amount  of  penalty  for  violation  of,  is  for  Jury. 

p.  161. 
when  only  one  recovery  permitted  for  violation  charged  in 

two  counts,    p.  161. 

PENSIONS. 

Police — ^when  application  must  be  made  for.    p.  321. 
Reinstated  patrolman — when  not  entitled  to.    p.  558. 
Reinstatement — when   pension  board   cannot  reinstate,    p.   321. 
'  when  prerequisite  to  granting  of.    p.  321. 

PICKPOCKETS. 
Evidence — when  insufllcient  to  support  conviction,    p.  323. 

PLEADING. 

Affidavit  of  defense — what  is  effect  of  striking,    p.  580. 
Affidavit  of  merits — when  properly  stricken,    p.  522. 
Attached  instrument — ^when  not  part  of  declaration,    p.  418. 
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Cure  ty  verdict — when  want  t>f  express  -averments  cured  by.    p.  490. 
Declaration — when  not  cured  by  verdict    p.  14. 

when  states  no  cause  of  action,    p.  14. 

when  sufficiently  shows  relation  between  injury  and  negligence. 

p.  491. 
'Defects — when  waived,    p.  490. 
Demurrer — what  Is  effect  of.    p.  558. 
DtfipHcity — when  count  bad  for.    p.  161. 
Evidence — how  question  as  to  sufficiency  of  evidence  to  support 

declaration  raised,    p.  76. 
General  issue — ^when  may  be  stricken  and  Judgment  entered  for 

plaintifT  on  affidavit  of  claim,    p.  622. 
Instruction  to  disregard  counts — when  properly  refused,    p.  76. 
Instrument  attached  to  declaration — when  not  part  thereof,    p.  418. 
Matter  of  inducement— ^whaX  constitutes,    p.  258. 
Plea  in  abatement — what  issue  of  fact  raised  by.    p.  418. 
when  discretion  in  permitting  withdrawal  not  abused,    p.  418. 

when  failure  to  dispose  of,  ground  for  setting  aside  default. 

p.  418. 

when  permission  to  withdraw  plea  and  plead  to  merits  dis- 
cretionary,   p.  418. 

when  question  raised  on,  ^cai^not  be  determined,    p.  418. 

when  right  to  maintain  Joint  action  properly  raised  by.    p.  418. 

Plea  of  set-off — when  properly  stricken  as  claiming  sum  in  excess 
of  court's  Jurisdiction,    p.  522. 

Reference  to  declaration — wliCn  Instruction  not  erroneous.    t>.  1^. 

Special  plea — when  necessary  to  raise  question  of  master  and 
ttervant.    t>-  258. 

Variance — when  immaterial,    p.  1. 

when  not  considered  on  appeal,    p.  228. 

—  when  not  fatal  as  to  place  of  injury.    ^.  028. 
when  not  shown,    p.  539. 

Verdict — when  will  not  aid  ^6clArati(m.    p.  14. 

PRINCIPAL  AND  AGENT. 

Ads  of  4igent— '-When  deemed  i^tiflidd  Wh^re  beyond  Beope  of  author- 
ity,   p.  225. 

Agent — when  evidence  shows  personal  contract  with.    p.  463. 

when  personally  bound  by  contra(!t.    p.  463. 

Assignment  of  wages — when  act  of  special  agent  in  making,  ratified, 
p.  192. 

when  cannot  be  made  under  power  of  attorney,    p.  219. 

when  duty  of  employer  ^o  ascertain  authority  of  agent    p.  219. 

—^  when  principal  bound  by  acts  of  agent  in  making,    p.  192. 

when  under  power  of  attorney  invalid,    p.  194. 

Commission — when  agent  liable  as  vendor  for.     p.  463. 

Lease — when  agents  may  not  change  provisions  in.    p.  ^88. 

Special  agent — when  acts  of,  valid,    p.  194. 
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PRINCIPAL  AND  SURETY. 

BfMdinff  constmctiim  hond — when  etalt  b«rr6d  on.    p.  646. 
Defenses — when  not  waived  in  action  on  bond.    p.  545. 
Mortgageg—'whaX  ts  extent  of  ItsUlitsr  of  purefaaser  of  property  to 

surety  purchasing  note.    p.  610. 
Btipulations  as  to  commencing  suit  within  stij^ulated  ^ime-^what  is 

not  a  waiver,    p.  645. 

RAILROADS. 

Oontr^mtary  negUgence — when  failure  of  deaf  person  to  look  second 
time  before  crossing  track,  question  for  Jury.    p.  139. 

— 1 —  when  question  for  Jury.    p.  373. 

when  shown,    p.  48. 

Crossing  street  longitudinally  on  track — when  permissible,    p.  139. 

Operation — when  evidence  sustains  finding  as  to  negligence,    p.  139. 

Pedestrian  on  right  of  way  at  street  crossing — ^when  may  assume 
performance  of  duty  by  company,    p.  139. 

Place  of  injury — ^wheii  evidence  shows  injury  to  pedestrian  on  high- 
way crossing,    p.  139. 

Signal— whea  giving  of,  a  question  of  fact.    p.  373. 

Speed — what  constitutes  a  "train"  within  speed  ordinance,    p.  139. 

REFORMATION  OF  INSTRUMENTS. 

Mistake — ^when  evidence  insufficient  to  warrant  reformation  of  deed 

for.    p.  119. 
when  instrument  may  be  reformed  on  ground  of.    p.  119. 

RECEIVERS. 

Appointment — when  improper,    p.  381. 

Order  appointing — ^when  corporation  may  appeal  from.    p.  305. 

Order  appointing  pendente  lite — when  not  reversed  'for  lack  of 
notice,    p.  305.  • 

Stockholder's  Mil— -When  allegations  Indufflclent  to  warrant  appoint- 
ment pendente  lite,    p.  305. 

RIPARIAN  OWNERS. 

Tlowage — what  are  rights  as  to.    "p.  50. 
Instructions — when  correct  as  to  rights  of.    p.  50. 

ROADS  AND  BRIDGES. 

Children — ^when    Instruction    on    negligence    of    parents    proper. 

p.  5{f8. 
Condemnation  for — when  damages  follow  as  a  matter  of  course. 

p.  108. 
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Contrihutory  negligence — when  evidence  shows  on  part  of  pedes- 
trian,   p.  553. 

Driver  of  vehicle — when  evidence  insufficient  to  shckw  negligence, 
p.  553. 

when  evidence  shows  lack  of  intoxication,    p.  593. 

Negligence  of  driver — when  evidence  insufficient  to  show.    p.  593. 

Obstruction — what  is  nature  of  proceeding  to  collect  penalty,    p.  24. 

when  evidence  of  Inclusion  in  village  incorporated  since  ac- 
crual of  action  for  penalty  incompetent,    p.  24. 

when  inclusion  of  highway  within  limits  of  village  no  har 

to  action  for  penalty,    p.  24. 

Passenger  thrown  from  car — when  negligence  of  driver  of  wagon 
in  running  over,  question  for  Jury.    p.  490. 

Return  to  old  system — ^when  petition  for  special  election  may  he 
made.    p.  265. 

Special  election — when  petition  for  may  he  made  for  return  to  old 
system  of  three  highway  commissioners,     p.  265. 

Street  car — ^what  is  duty  of  teamster  approaching  car  from  rear 
towards  passengers,    p.  490. 

when  evidence  shows  negligence  of  driver  of  wagon  in  injur- 
ing prospective  passenger,    p.  608. 

when  evidence  shows  prospective  passenger  struck  hy  team 

not  guilty  of  contributory  negligence,    p.  608. 

Traffic  policeman — when  driver  of  vehicle  where  traffic  under  con- 
trol of  not  negligent,    p.   553. 

when  pedestrian  crossing  street  before  signal  by,  negligent. 

p.  553. 

Use  as  highv^y — when  evidence  insufficient  to  establish,    p.  24. 

Vacation  of  roads — how  damages  for,  ascertained,    p.  108. 

when  admission  of  evidence  as  to  establishment  of  new  roads 

harmless,    p.   108. 

when  instruction  as  to  burden  of  proof  proper,    p.  108. 

when  instruction  on  right  to  damages  proper,    p.  108. 

when  party  to  proceedings  entitled  to  damages,    p.  108. 

when  property  owner  not  damaged,    p.  108. 

when    unnecessary    to    ascertain    damages    before    vacating. 

p.  108. 

SALES. 

Acceptance  of  goods — when  instruction  as  to  presumption  corroct 
p.  35. 

Action  for  purchase  price — ^when  purchaser  may  not  set  ofT  damages 
for  failure  to  deliver,    p.  534. 

Breach  of  contract — what  recoverable  for  breach  of  contract  to  par- 
chase  goods  for  definite  period,    p.  595. 

Breach  of  warranty — what  are  remedies  of  purchaser,    p.   467. 

what  is  measure  of  damages,    p.  467. 
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when  damages  may  not  be  set  off  In  action  for  purchase  price. 

p.  467. 

when  purchaser  may  recoup  damages,    p.  467. 


Compliance  with  contract — when  manufacture  in  accordance  with 

custom  of  manufacturer  constitutes,    p.  369. 
Contract — what  insufficient  to  constitute  breach,    p.  369. 
when  manufacture  in  accordance  with  custom  of  manufacturer 

constitutes  a  compliance,    p.  369. 

when  substantially  complied  with.    p.  35. 

Corporate  stock — when  evidence  insufficient  to  establish  contract  to 

repurchase,    p.  112. 

when  sale  of  presumed  Intended,    p.  9. 

Delivery — what  does  not  constitute,    p.  582. 

when  evidence  insufficient  to  show.    p.  582. 

Evidence — ^when  shows  that  goods  purchased  were  not  defective. 

p.  598. 

when  sufficient  to  show  transaction  to  be  a  sale.    p.  391. 

when  supports  verdict,    p.  369. 

Extension  of  time — when  evidence  insufficient  to  show.    p.  9. 
Ooods  sold  on  memorandiim-r-when  pledgee  does  not  acquire  title. 

p.  391. 
Machinery — when  evidence  shows  compliance  with  contract  as  to 

installation  and  instruction,    p.  598. 
when  evidence  shows  not  to  have  been  defective,    p.  598. 

SCHOOLS. 

Dislntrsement  of  money — when  bill  maintainable  by  State's  Attor- 
ney,   p.  356. 

Rules — when  not  valid  as  disciplinary  measure,     p.  356. 

when  rule  restricting  employment  of  teachers  void.    p.  356. 

Rules  governing  teachers — what  Is  extent  of  power  of  board  of 
education,    p.  356. 

Teachers — ^when  rule  restricting  employment  of»  void.    p.  356. 

SET-OFF   AND   RECOUPMENT. 

Amount  paid  on  account — ^when  recoverable,    p.  347. 

Assumpsit — when  cannot  be  set  off  in  an  action  of  tort.    p.  391. 

Breach  of  warranty — when  damages  may  not  be  set  off  in  action  for 

purchase  price,    p.  467. 

when  purchaser  may  recoup  damages,    p.  467. 

County  Court — when  Jurisdiction  not  defeated  by  set-off  claiming 

sum  in  excess  of  Jurisdiction,    p.  522. 
Plea — when  properly  stricken  as  claiming  sum  in  excess  of  court's 

Jurisdiction,    p.  522. 
Plea  of  set-off — ^what  defendant  must  show  under,    p.  534. 


682  Appeli/ate  OouBts  of  Illinois. 

SPBCIPIC  PERFORMANCE. 

Contract  of  a^bcfptUm — ^when  construcHon  for  chaticeUor.    p.  497. 

when  evidence  estabUaliee  oral  o<Atraet  of.    p.  497. 

— *—  when  modification  of  iBBtruotlon  on  degree  of  proof  proper, 
p.  497. 

when  specdflcally  enforced,    p.  497. 

who  are  necessary  parties  to  proceeding  to  enfdroe.    p.  497. 

STATE'S  ATTOHNBT. 

Money  9eized  in  gamhling  rai<l— when  not  recoverable,    .p.  245. 
Public  school  moneys — ^when  bill  maintainable  by.   .p.  356. 

STATUTES. 

Words — ^how  interpreted,    p.  102. 

h'o'W  words  of  knoWti  legal  import  presumed  to  have  been  used. 

p.  102. 

STREET  RAILROADS. 

Contributory  nieiflig^nce — ^When  burden  of  proof  o/n  plaintflf.    p.  SOO. 

when  evidence  shows,    p.  600. 

wh«n  dperaftot  of  automobile  guilty  of,    p.  4. 

when  question  for  Jury.    p.  487. 

» Crossing — what  constitutes  prima  fa<:ie  cause  of  action,    p.  487. 
Flooding  abutting  land — what  evidence  inadmissible,    p.  154. 

what  lB  fneasure  o'f  damages,    p.  154. 

when  instruction  on  measure  of  damages  erroneous,    p.  154. 

whien    operation    to  be    considered    in    estimating    damages. 

p.  154. 
Negligent  operation — when  question  for  Jury.    p.  487. 
Signals — ^when  evidence  sufficient  to  show  giving  of.    p.  4. 
Bpee'd — When  evidence  insulticie&t  to  show  negligence,    p.  4. 

STRfiBTS. 
See  Roads  aicd  Bbidoes. 

SUPERIOR  COURT. 

Judge  of  City  Cottrt— When  may  tfit  as  judge  of  Superior  Court 
p.  351. 

TENDfell. 

Qualifled-^when  qualified  iMdeptanee  61  does  ndt  eomtttute  tfeeord 

and  satisfaction,    p.  568. 
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THEATER. 
Proprietor — when  liable  aa  bailee  for  loss  of  article  checked,    p.  384. 

TORTS. 

Actions   against   wrongdoers — ^when   may   be    brought   separately. 

p.  50. 
Acta  of  several  wrongdoers— ^hen  flamages  to  be  itHowed  question 

for  jury.    p.  60. 
Pleading — when  plaintiff  need  prove  only  part  of  charge,    p.  1. 

TRIAL. 

Argument  of  counsel — right  to  state  views  as  to  law.    p.  600. 

what  are  rights  of  associate  counsel,    p.  60. 

Chancellor-— when  may  disregerrd  ^vWrtice.    p.  37. 

Directed  verdict — when  improper,    p.  47. 

when  motion  pr<H)erly  refusM.    p.  76. 

when  proper,    p.  255. 

Examination  of  juror — when  question  relative  to  insurance  not  pre- 
judicial,   p.  539. 

Failure  to  swear  witness — when  new  trial  not  granted  beacuse  of. 
p.  101. 

Instruction  to  disregard  count — when  properly  refused,    p.  76. 

Jury — what  presuiped  in  favor  of  impanelineiit  of.    p.  580. 

Opening  and  closing — when  defendant  e'ntftled  to.    p.  376. 

Remarks  of  counsel — when  question  indicating  that  defendant  is 
.insured,  ground  for  reversal,    p.  316. 

Itemarks  of  court — when  not  ground  for  teversal.    p.  399. 

Verdict — what  presumed  in  favor  of.    p.  580. 

when  improperly  directed,    p.  1. 

View  by  jury — when  instruction  as  to  consideration  df,  erroneous, 
p.  154. 

when  may  'not  be  'considered,    p.  154. 

Weight  of  evidence — when  for  jury.    p.  35. 

TROVER. 

Demand  for  return — when  unnecessary,    p.  391. 
lAen-^^hmi  evidence  shows,    p.  391. 

TIWSTS. 
Negligence — when  trustee  not  liable  for  personal  injury,    p.  ^12. 

VAGRANCY. 

Information — when  contains  all  essential  e.^ments  of  offense, 
p.  445. 


684  Appellate  Couets  of  Illinois. 


when  not  vague  or  defective,    p.  445. 

when  sufficient,    p.  445. 

when  sufficiently  alleges  that  defendant  was  known  to  be 

thief,    p.  445. 

when  sufficiently  alleges  time  of  offense,    p.  445. 


VENDORS  AND  VENDBEB. 

Breach  of  contract — ^when  evidence  supports  judgment    p.  407. 
Default — ^what  are   remedies  of  vendor  upon   default  by   vendee, 
p.  573. 

when  evidence  sufficient  to  show  on  part  of  purchaser,    p.  573. 

Earnest  moneu — when  entitled  to  return  of.    pp.  556,  571. 

VENUE. 

Application  for  change — ^when  to  be  signed  by  party  to  record. 

p.  294. 
Unfounded  motion  for  change  o/— when  proceeding  to  punish  for 

contempt  is  criminal,    p.  294. 

VERDICTS. 

Excessive — when  |400  not.    p.  482. 

when  $800  not.    p.  134. 

when  $1,000  not.    p.  126.  ^ 

when  $1,300  not    p.  396. 

when  $3,000  not    p.  178. 

wh^  $7,000  not    p.  60. 

when  $8,000  not    p.  228. 

when  $8,500  is.    p.  169. 

when  $9,000  not    p.  490. 

when  $10,000  not    p.  76. 

WATERS  AND  WATER  COURSES. 

Ditches — ^when  adjoining  owner  may  not  discharge  on  servient 
estate,    p.  208. 

when  easement  by  prescription  to  carry  surface  water  through, 

not  acquired,    p.  208. 

-^—  when  evidence  shows  construction  for  exclusive  use  of  prop- 
erty owner,    p.  208. 

when  owner  not  required  to  keep  open  for  convenience  of 

adjoining  owners,    p.  208. 

Easement — ^when  prescriptive  easement  to  discharge  surface  water 
not  acquired,    p.  208. 

Overflow — when  evidence  shows  that  erection  of  dam  not  cause  of. 
p.  106. 

Pollution — what  is  nature  of  damages  for.    p.  50. 
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what  plaintiff  must  prove  In  action  for.    p.  60. 

when  constitutes  a  public  nuisance,    p.  50. 

when  evidence  sufficient  to  show.    p.  50. 

when  evidence  sufficient  to  sustain  verdict  as  to  amount  of 

damages,    p.  50. 

when  Illegal,    p.  50. 

when  Instruction  on  nonliability  of  owner  of  oil  well  properly 

refused,    p.  50. 
Riparian  otonera — what  are  rights  as  to  flowage.    p.  50. 
when  instructions  correct    p.  50. 


Servient  owner — ^how  may  dispose  of  surface  waters  coming  from 

dominant  estate,    p.  208. 
when    dominant    owner    may    not    discharge   surface    water 

through  ditches  upon  servient  estate,    p.  208. 

when  may  construct  embankment,    p.  208. 

Street  railroads — what  evidence  admissible  In  action  for  flooding 

abutting  land.    p.  134. 

what  is  measure  of  damages  for  flooding  abutting  land.    p.  154. 

^—  when  instruction  on  measure  of  damages  for  flooding  land 

erroneous,    p.  164. 
when  operation  of  railroad  to  be  considered   in  estimating 

damages  for  flooding  land.    p.  164. 
Surface  waters — when  evidence  shows  natural  flow  of.    p.  208. 
when  right  to  flow  over  land  of  another  exists,    p.  208. 

WILLS. 

Bequest — when  sufficient  consideration  for  promise  by  beneflciary 

to  pay  money,    p.  129. 
Contract — when  agreement  to  settle  with  heir  unprovided  for  in 

will  based  on  sufficient  consideration,    p.  129. 
Parol  testimony — what  does  not  constitute  variance  of  terms  by. 

p.  129. 
Promise  hy  "beneficiary — when  execution  of  will  presumed  contlngeift 

upon.    p.  129. 

WITNESSES. 

Competency— 'liGW   far   disability   of   husband   and    wife   removed. 

p.  403. 

when  mortgagee  competent  in  suit  to  annul  mortgage,    p.  37. 

when  mortgagor  Incompetent  in  suit  to  annul  mortgage  as 

cloud  on  title,    p.  37. 
— —  when  officer  of  corporation  incompetent  in  action  by  another 

officer,    p.  112. 

when  parties  in  Interest  Incompetent  at  common  law.    p.  403. 

when  parties  in  Interest  incompetent  under  statute,     p.  403. 

when  wife  competent  in  action  against  husband  and  wife  to 

recover  commission,    p.  403. 
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